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CONSTITUTION  OF  CANADA 


PREFACE. 

The  design  of  tliis  work  is  not  to  be  a  commentary  upon  the  text  of 
the  Federal  compact,  but,  to  bring  together,  by  the  side  of  the  text,  the 
decisions  of  the  Courts,  with  the  dicta  of  judges  and  statesmen ;  and 
to  discover  the  principles  which  will  aid  those  engaged  in  framing 
Federal  or  Provincial  laws,  and  the  legal  profession  generally  in  the 
interpretation  of  the  Constitution  of  the  Country. 

Previous  to  "  The  British  North  America  Act,  1867,"  the  Provincial 
Courts  did  not  consider  they  possessed  the  power  of  enquiring  and  decid- 
ing whether  the  laws  of  their  respective  Legislatures  were  constitutional 
or  not.  Occasional  attempts  were  made  to  test  the  validity  of  statutes, 
but  they  were  ineft'ectual  in  their  results.  It  has  been  and  is  quite 
different  under  the  Federal  Act.  The  Supreme  Court  of  Canada  and 
the  Privy  Council  in  England,  have  both  concurred  in  recognizing  the 
right,  assumed  by  the  Provincial  Courts  of  original  and  apjKillate 
jurisdiction,  to  pass  upon  the  constitutionality  of  the  laws  enacted 
by  the  Provincial  Legislatures  and  the  Parliament  of  Canada.  This  was 
anticipated  by  the  framers  of  the  Act,  as  appears  by  the  Debates  in  the 
House  of  Commons. 

On  the  4th  of  March,  1867,  when  the  Bill  was  under  discussion,  in 
the  Imperial  Parliament,  Mr.  Cardwell  said  :  "  As  matters  now  stand, 
if  the  Legislatures  of  Canada  acted  ulttu  vireSy  the  question  would 
first  be  raised  in  the  Colonial  Law  Courts,  and  would  ultimately  be 
settled  by  the  Privy  Council  at  home." 

Important  decisions  of  the  Privy  Council,  of  the  Supreme  Court  of 
Canada,  and  of  the  various  Provincial  Courts,  have  been  already  re- 
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ported,  pronouncing  upon  the  validity  of  the  Dominion  and  Provincial 
Statute  Laws,  and,  on  many  points  settling  the  principles  that  should  be 
applied  in  the  construction  of  the  Confederation  Act,  and  defining 
the  limit  and  scope  of  Federal  and  Provincial  Legislation. 

It  may  be  thought  by  some,  inadvisable,  to  have  noted  so  many 
decisions  of  the  Federal  Court  of  the  United  States,  but  it  will  be 
remarked,  how  frequently  our  Judges  have  been  compelled,  in  the 
absence  of  other  precedents,  to  look  to  the  decisions  of  the  highest 
Court  of  that  Confederacy  ;  for,  that  Eepublic  also  consists  of  i 
Federal  Union  of  separate  Sovereign  States  with  a  written  constitution 
prescribing  the  sphere  of  action  of  the  Central  Government  and  of  the 
Local  Governments ;  and  this  necessarily  required  continual  appeals  to 
the  Judiciary  to  define,  determine,  and  settle,  the  line  of  demarkation 
between  these  two  jurisdictions.  Several  cases  have  been  reported 
more  at  length  than  many  may,  at  first  sight,  deem  expedient  or  desir- 
able for  a  work  of  this  kind  ;  but  it  must  be  borne  in  mind  that  these 
are  recent  and  important  cases,  involving  many  issues  of  great  moment, 
which  have  been  discussed  with  great  ability  by  the  Judges  of  the 
Court  of  last  resort  in  this  Dominion. 

But,  for  those  who  do  not  lose  sight  of  the  fact  that  we  are  on  the 
threshold  of  a  new  system  of  national  existence,  and,  from  want  of  an 
experience  that  time  alone  can  give,  are  deprived  of  any  great  number 
of  judicial  decisions,  no  apology  will  be  necessary. 

The  Quebec  Kesolutions  of  1864,  and  the  Constitution  of  the  United 
States  have  been  added,  for  the  reason,  that  a  ready  reference  to  them 
is  useful,  if  not  necessary,  in  the  study  of  the  Constitutional  Act  of 
Canada. 

It  is  but  just  to  acknowledge,  here,  the  efficient  assistance  afforded 
in  our  preparation  of  this  work  by  L.  H.  Pignolet,  Esq.,  of  the  Montreal 
Bar,  and  by  A.  A.  Stockton,  Esq.,  of  the  St.  John,  N.  B.,  Bar,  to 
whom  the  Author  tenders  his  cordial  thanks  and  this  expression  of 
his  gratitude. 
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INTRODUCTION. 


A  SHORT  history  of  the  events  which  preceded  and  prepared  the  way 
for  the  Confederation  of  the  North  American  British  Provinces  may  be 
useful  in  leading  the  mind  away  from  unprofitable  researches,  and 
bringing  prominently  to  view  the  steps  that  have  marked  the  growth 
of  a  policy,  which  has  raised  the  Colonial  possessions  of  England  to  a 
condition  of  almost  complete  independence  of  the  parent  state. 

"  Until  the  commencement  of  the  difficulties  with  America,"  says 
Thomas  Erskine  May,  in  commenting  on  the  Colonial  Administration  of 
the  Mother  Country,  "  there  had  not  even  been  a  separate  department 
for  the  government  of  the  Colonies  ;  but  the  Board  of  Trade  exercised 
a  supervision  little  more  than  nominal  over  colonial  affairs.  In  1768, 
however,  a  third  Secretary  of  State  was  appointed,  to  whose  care  the 
Colonies  were  entrusted. 

"  In  1782,  after  the  loss  of  the  American  Provinces,  the  office  was 
discontinued  by  Lord  Rockingham,  but  was  revived  in  1794,  and 
became  an  active  and  important  department  of  State.  Its  influence 
was  felt  throughout  the  British  Colonies.  However  popular  the  form 
of  their  institutions,  they  were  steadily  governed  by  British  Ministers 
in  Downing  Street. 

"  In  Crown  Colonies — acquired  by  conquest  or  cession — the  domi- 
nion of  the  Crown  was  absolute,  and  the  authority  of  the  Colonial  Oflico 
was  exercised  directly  by  instructions  to  the  Governors.  Some  of 
them,  however,  like  Jamaicji  and  Nova  Scotia,  had  received  the  free 
institutions  of  England,  and  were  pmctically  self-governed.  In  1785 
representative  institutions  were  given  to  New  Brunswick,  and  so  late 
as  1832  to  Newfoundland.  But  tlie  Mother  Country,  in  granting  these 
con3tituti(jns,  exercised,  in  a  marked  form,  the  jjowors  of  ii  (lumiiiant 
state. 
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"  Canada,  the  most  important  of  this  class,  was  conquered  from 
the  French,  in  1759,  by  General  Wolfe,  and  ceded  to  England, 
by  the  Ti-eaty  of  Taris  (10th  February,  1763).  (1)  In  1774  (14  Geo. 
Ill,  c.  83)  the  administration  of  its  affairs  was  entrusted  to  a  council 
appointed  by  the  Crown  ;  but  in  1791  (31  Geo.  Ill,  c.  31)  it  was 
divided  into  two  provinces,  to  each  of  which  representative  insti- 
tutions were  granted.  It  was  no  easy  problem  to  provide  for  the 
government  of  such  a  colony."  (2). 

Mr.  Justin  ^McCarthy,  in  chap.  3  of  his  recent  and  interesting 
"  History  of  Oue  Own  .Times,"  describes,  as  follows,  the  condition  of 
the  country  at  that  time. 

"  The  condition  of  Canada  was  very  peculiar.  Lower  Canada  was  inhabited  for 
tlie  most  part  by  men  of  French  descent,  who  still  kept  up  in  the  midst  of  an  active 
and  moving  civilization  most  of  the  principles  and  usages  which  belonged  to  France 
before  the  Revolution  of  1789.  Since  the  cession  the  growth  of  the  population  of 
the  other  province  had  been  surprisingly  rapid,  and  had  been  almost  exclusively 
the  growth  of  immigration  from  Great  Britain,  and  one  or  two  of  the  colonizing  states 
of  the  European  contin»»t,  and  from  the  American  Republic  itself. 

"  It  would  have  been  difficult,  therefore,  for  the  Home  Government,  however 
wise  and  far-seeing  their  policy,  to  make  the  wheels  of  any  system  run  smoothly  at 
once,  in  such  a  colony  as  Cana^g[.  Bat  their  policy  certainly  does  not  seem  to  have 
been  either  wise  or  far-seeing.  The  plan  of  government  adopted  looks  as  if  it  were 
especially  devised  to  bring  out  into  sharp  relief,  all  the  antagonisms  that  were 
natural  to  the  existing  state  of  things.  By  an  Act,  called  the  Constitution  of  1791, 
Canada  was  divided  into  two  provinces,  the  Upper  and  the  Lower.  Each  province 
had  a  separate  system  of  government,  consisting  of  a  Governor;  an  Executive  Council 
appointed  by  the  Crown,  supposed  in  some  way  to  resemble  the  Privy  Council  of 
this  country  ;  a  Legislative  Council,  the  members  of  which  were  appointed  by  the 
Crown  for  life;  and  a  Representative  Assembly,  the  members  of  which  were  elected 
for  four  years. 

'*  When  the  two  provinces  were  divided  in  1791,  the  intention  was,  that  they 
should  remain  distinct  in  fact  as  well  as  in  name.  It  was  hoped  that  Lower  Canada 
would  remain  altogetljer  French,  and  that  Upper  Canada  would  be  exclusively  Eng- 
lish. Then  it  was  thought  that  they  might  be  governed  on  their  separate  systems 
as  securely  and  with  as  little  trouble  as  we  now  govern  the  Mauritius  on  one  system 
and  Malta  on  another. 

"  ThoJ-e  who  formed  such  an  idea  do  not  seem  to  have  taken  any  counsel  with 
geography.  The  one  fact,  that  Upper  Canada  can  hardly  be  said  to  have  any  means 
of  ccmmunicaticn  with  Europe  and  the  whole  Eastern  world,  except  through  Lower 
Canada,  or  else  througli  the  United  States,  ought  to  have  settled  the  question  at 
once. 

"  It  was  in  Lower  Canada  that  the  greatest  difficulties  arose.  A  constant  antag- 
onism grew  up  between  the  majority  of  the  Legistive  Council,  who  were  nominees  of 
the  Crown,  and  the  majority  of  the  Representative  Assembly,  who  were  elected  by  the 
population  of  the  province.  The  Home  Government  encouraged  and  indeed  kept  up 
that  most  odious  and  dangerous  of  all  instruments  for  the  supposed  management  of 

(1)  1  Chalmer's  Treaties  467. 

(2)  2  May's  Cons.  Hist,  of  Eng.  525-527. 
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a  colony — a  *•  British  party  "  devoted  to  the  so-called  interests  of  the  Mother  Country, 
and  ol»edient  to  the  word  of  command  from  their  masters  and  patrons  at  home.  Tlie 
majority  in  the  Legislative  Council  constantly  thwarted  the  resolutions  of  the  vast 
majority  of  the  popular  Assembly.  Disputes  arose  as  to  the  voting  of  supplies.  The 
Government  retained  in  their  service  officials  whom  the  Representative  Assembly  had 
condemned,  and  insisted  on  the  right  to  pay  them  their  salaries  out  of  certain  funds 
of  the  colony.  The  Representative  Assembly  took  to  stopping  the  supplies,  and  the 
Government  claimed  the  right  to  counteract  this  measure  by  appropriating  to  the 
purpose  such  public  moneys  as  happened  to  be  within  their  reach  at  the  time. 

•*  At  last  the  Representative  Assembly  refused  to  vote  any  further  supplies 
or  to  carry  on  any  further  business.  They  fornmlated  their  grievances  against  the 
Home  Government.  Their  complaints  were  of  arbitrary  conduct  on  the  part  of  the 
Governors ;  intolerable  composition  of  the  Legislative  Council,  which  they  insisted 
ought  to  be  elective;  illegal  appropriation  of  the  public  money;  and  violent  pro- 
rogation of  the  Provincial  Parliament. 

**  The  Governor  issued  warrants  for  the  apprehension  of  many  meml>ers  of  the 
popular  Assembly  on  the  charge  of  high  treason.  Some  of  these  at  once  left  the 
country ;  others  against  whom  warrants  were  issued  were  arrested,  and  a  sudden 
resistance  was  made  by  their  friends  and  supporters.  Then,  in  the  manner  familiar 
to  all  who  have  read  anything  of  the  history  of  revolutionary  movement«i,  the 
resistance  to  a  capture  of  prisoners,, suddenly  transformed  itself  into  open  rebellion." 

"  When  the  discontents  of  Lower  Canada,  says  ^lay,  exploded  in 
insurrection,  the  constitution  of  that  Province  was  immediately 
suspended  by  the  British  Parliament,  and  a  provisional  government 
established  with  large  legislative  and  executive  powers  (1  and  2  Vict, 
c.  9,  and  2  and  3  Vict.  c.  53).  Thisl  necessary  act  of  authority  was 
followed,  in  1840,  by  there-union  of  the  Provinces  of  Upper  and  Lo\^ei 
Canada  into  a  single  colony  under  a  Governor  General  (3  and  4  Vict, 
c.  35). 

"  The  constitution,  granted  on  tliis  re-union  of  the  two  Provinces, 
was  popular,  but  not  democratic.  It  was  a  legislative  union  composed  of 
a  Legislative  Council  nominated  by  the  Crown  and  of  a  Representative 
Assembly  to  which  freeholders  or  roturiera,  to  the  amount  of  ^500, 
were  eligible  as  members.  The  franchise  comprised  40^.  freeliolders, 
£5  house  owners,  and  £10  occupiers  :  although  afterwards  placed  upon 
a  more  popular  basis  by  Provincial  Acts  (16  Vict.  Can.  c.  153,  and  22 
Vict.  Can.  c.  82).  Cons.  History  of  England,  Vol.  2,  pp.  531-535." 

"  In  discussing  the  policy  adopted  at  that  time  by  the  Home  Govern- 
ment, Mr.  Fox  laid  down  a  principle,  which  was  destined,  aft^r  half  a 
centur)',  to  become  the  rule  of  colonial  administration.  *  I  am  con- 
vinced, said  he,  that  the  only  means  of  retaining  distant  colonies  with 
advantage,  is  to  enable  them  to  govern  themselves.' " 

Other  eminent  statesmen  advocated  the  same  policy. 
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"  The  doctrine  (1)  that  the  parent  state  has  supreme  power  over  the 
colonies  is  not  only  borne  out  by  authority  and  by  precedent,  but  will 
appear,  when  examined,  to  be  in  entire  accordance  with  justice  and  with 
policy.  During  the  feeble  infancy  of  colonies,  independence  would  be 
pernicious,  or  rather  fatal  to  them.  Undoubtedly,  as  they  grow  stronger 
and  stronger,  it  will  be  wise  in  the  Home  Government  to  be  more  and 
more  indulgent.  No  sensible  parent  deals  with  a  son  of  twenty  in  the 
same  way  as  with  a  son  of  ten.  Nor  will  any  government  not  infatu- 
ated treat  such  a  province  as  Canada  or  Victoria  in  the  way  in  which 
it  might  be  proper  to  treat  a  little  band  of  emigrants  who  have  just 
begun  to  build  their  huts  on  a  barbarous  shore,  and  to  whom  the  pro- 
tection of  the  flag  of  a  great  nation  is  indispensably  necessary.  Never- 
theless, there  cannot  really  be  more  than  one  supreme  power  in  a  society. 
If,  therefore,  a  time  comes  at  which  the  Mother  Country  finds  it  expedient 
altogether  to  abdicate  her  paramount  authority  over  a  colony,  one  of  two 
courses  ought  to  be  taken.  There  ought  to  be  complete  incorporation,  if 
such  incorporation  be  possible.  If  not,  there  ought  to  be  a  complete 
separation.  Very  few  propositions  in  politics  can  be  so  perfectly 
demonstrated  as  this — that  parliamentary  government  cannot  be  carried 
on  by  two  really  equal  and  independent  Parliaments  in  one  Empire." 

**  Thup,  remarks  May,  by  rapid  strides  have  the  most  considerable  dependen- 
cies of  the  British  Crown  advanced,  through  successive  stages  of  pohtical  liberty, 
until  an  ancient  Monarchy  has  become  the  parent  of  Democratic  Republics  in  all 
parts  of  the  globe. 

"  England  ventured  to  tax  her  colonies,  and  lost  them  ;  she  endeavored  to  rule 
them  from  Downing  Street,  and  provoked  disaffection  and  revolt, — at  last  she  gave 
freedom,  and  found  national  sympathy  and  contentment.  "  (2) 

The  lessons  of  the  past  have  taught  British  statesmen  that,  in  the 
government  of  any  people,  political  reform  and  changes  must  follow  the 
growth  of  intelligence  and  sound  ideas  of  political  liberty.  Lord  Pal- 
merston  said,  at  a  public  dinner  in  London,  in  August,  1864: 

"  Nations  on  the  continent  winch  have  forgotten  or  overlooked  the  duties  of 
improvement  and  reform,  have  encountered  the  evil  of  violent  tumult  and  revolu- 
tion. I  trust  that  in  this  country,  there  will  always  be  tound  a  desire  carefully  to 
study  its  institutions,  and  a  resolution  to  destroy  abuses  wherever  they  exist,  and 
to  relbrm  those  ins^titutions,  wherever  they  can  I  e  usefully  reformed.  I  trust  that  the 
people  and  government  will  always  continue  that  determniation,  with  a  fixed  resolve 
to  respect  the  great  framework  of  our  Constitution ;  because  I  am  persuaded  that, 
imferfrct  as  all  human  institutions  are,  still,  never  did  man  frame  a  Constitution 
which  more  happily  combined  respect  for  religion,  regard  for  liberty,  and  respect  and 
loyalty  to  the  throne,  together  with  the  preservation  of  the  rights  of  every  individual 
who  lives  under  the  sceptre  of  the  throne. 

CI)  Macaulay,  Hist.  Eng.,  chap.  23. 

(2)  2  May,  Cons.  His.  of  England,  524-538. 
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**  I  am  convinced  that  no  people  ever  did  combine  these  great  and  essential  ele- 
ments of  prosperity  and  happiness  so  completely  as  the  English  people  now  do." 

Montesquieu,  in  the  same  line  of  thought,  says : 

"  Carthage  perit,  parceque,  lorsqu'il  fallut  retrancher  lea  abus,  elle  ne  put  souf- 
frir  la  main  de  son  Annibal  meme.  Athenes  tomba,  parceque  seserreurs  lui  parurent 
si  douces  qu'elle  ne  voulut  pas  en  guerir. 

**Le  gouvernement  d'Angleterre  est  plus  sage,  parcequ'il  y  aun  corps  qui  I'exa- 
mine  continuellement,  et  qui  s'examine  continuellement  lui-meme;  et  telles  sont  ses 
erreurs  qu'elles  ne  sont  jamais  longues,  et  que,  par  I'esprit  d'attention  qu'elles  don- 
nent  a  la  nation,  elles  sont  souvent  utiles. 

•*En  un  mot,  un  gouvernement  libre,  c'est-d-dire  toujours  agite,  ne  saurait  se 
maintenir  s'il  n'est,  par  ses  propres  lois,  capable  de  correction."  (1) 

The  example  of  the  prosperous  union  of  the  American  States  could 
not  but  suggest  to  the  minds  of  the  colonists  of  these  Provinces,  the 
feasibility  of  a  Confederation  of  quite  a  similar  pattern  for  Provinces 
divided  from  each  other  by  a  mere  geogi'aphical  line.  About  the  year 
1800  (2)  the  Hon.  K.  J.  Uniacke,  of  Nova  Scotia,  recommended  a  colonial 
union  to  the  Imperial  authorities,  and,  in  1814,  Chief  Justice  Sewell,  of 
Quebec,  addressed  to  the  Duke  of  Kent,  father  of  Her  present  Majesty, 
a  letter  commending  such  a  plan.  In  1822,  Sir  John  Beverley  Robin- 
son, at  the  request  of  the  Colonial  Office,  submitted  a  scheme  of  the 
same  nature.  In  December,  1825,  Kobert  Gourlay,  writing  from  Lon- 
don, laid  down  the  principles  upon  which  Confederation  was  effected,  in 
1867.  The  most  authoritative  suggestion  on  the  subject  is  to  be  found 
in  the  report  of  Lord  Durham,  who  was  sent  to  Canada,  as  High  Com- 
missioner, to  ascertain  the  causes  and  extent  of  the  complaints  which 
had  resulted  in  open  rebellion,  in  1837-38. 

"  Lord  Durham's  report,  says  Mr.  McCarthy,  was  acknowledged  by  enemies  as 
well  as  by  the  most  impartial  critics  to  be  a  masterly  document.  As  Mr.  Mill  has  said, 
it  laid  the  foundation  of  the  political  success  and  social  prosperity,  not  only  of  Canada, 
bat  of  all  the  other  important  colonies.  After  having  explained  in  the  most  exhaustive 
manner  the  causes  of  discontent  and  backwardness  in  Canada,it  went  on  to  recommend 
that  the  government  of  the  colony  should  l)eput  as  much  as  possible  into  the  hands  of 
the  colonists  themselves,that  they  themselves  should  execute  ,a8  well  as  make  the  laws ; 
the  limit  of  the  Imperial  Government's  interference,  being,  in  such  matters  as  affect 
the  relations  of  the  colony  with  the  Mother  Country  ;  such  as  the  constitution  and 
form  of  government,  the  regulation  of  foreign  relations  and  trade,  and  the  disposal  of 
the  public  lands.  Ix)rd  Durhani  proposed  to  establish  a  thoroughly  good  system  of 
municipal  institutions;  to  secure  the  independenceof  the  judges  ;  to  make  all  provin-  fi 
cial  ofticcrs,  except  the  governor  an«i  his  secretary,  responsible  to  the  colonial  legis- 
lature; and  to  repeal  all  former  legislation  with  respect  to  the  reserves  of  land  lor  the 
clergy.  Finally,  he  proposed  that  the  provinces  of  Canada  should  be  re-united  politi- 
cally and  should  become  one  legislature,  containing  the  representatives  of  both  races 
and  of  all  districts.    It  is  significant  that  the  report  also  rcconmiended  that  in  any 


(1)  Esprit  des  Lois,  p.  237. 

(2)  2  Tuttle's  History  of  the  DoroinioD, 


p.  26. 
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act  to  be  introduced  for  this  purpose,  a  provision  should  be  made  by  which  all  or  any 
of  the  other  North  American  colonies  .should,  on  the  application  of  their  legislatures, 
and  with  the  consent  of  Canada  be  admitted  into  the  Canadian  Union.  Thus  the 
separation,  which  Fox  thought  unwise,  was  to  be  abolishetl ;  and  the  Canadas  were  to 
be  fused  into  one  system,  which  Lord  Durham  would  have  had,  a  federation.  In 
brief.  Lord  Durham  proposed  to  make  the  Canadas  self-governing,  as  regards  their 
internal  at^airs,  and  the  germ  of  a  federal  union."? 

The  first  legislative  step  towards  a  Federal  union  was  made  by  the 
Parliament  of  Nova  Scotia,  in  1861,  by  a  unanimous  vote  of  the 
Legislative  Assembly,  which  was  favorably  received  by  the  Secretary 
of  State  for  the  Colonies,  in  a  despatch  of  the  6th  July,  1862. 

The  Legislatures  of  Nova  Scotia,  New  Brunswick,  and  Prince 
Edward  Island  appointed  delegates,  in  the  beginning  of  1864,  to  meet  at 
Charlottetown,  P.E.I.,  and  confer  together  in  reference  to  a  union  of  these 
Maritime  Provinces. 

About  the  same  time,  the  difficulties  met  by  the  public  men  of 
Canada  in  carrying  out  their  Government,  induced  a  coalition  of  the 
leaders  of  the  two  conflicting  parties  to  resort  to  a  Federal  system,  and 
a  government  was  formed  of  these  opposite  elements,  with  the  follow- 
ing programme : 

"  The  government  is  prepared  to  pledge  themselves  to  bring  in  a  measure,  next 
session,  for  the  purpose  of  removing  existing  difficulties,  by  introducing  the  Federal 
principle  in  Canada,  coupled  with  such  provisions  as  will  permit  the  Northern 
Provinces  and  the  North  West  Territory  to  be  incorporated  with  the  same  system  of 
government." 

Within  a  month  of  the  formation  of  the  coalition  government  of 
Canada,  the  Charlottetown  Convention  was  arranged.  The  delegates 
of  the  Maritime  Provinces  were,  as  already  stated,  appointed  by  their 
respective  Legislatures,  and  the  delegates  of  Ontario  and  Quebec  by 
their  Government.     Newfoundland  was  not  represented. 

The  Convention  met  on  the  1st  September,  1864,  and  re-assembled 
again  on  the  10th  September,  1864.  The  meeting  was  confined  to  the 
delegates  from  the  Maritime  Provinces.  On  the  12th  September,  1864, 
the  Convention  again  assembled,  the  Canadian  delegates  participating 
in  the  business,  and  all  proceedings  being  conducted  with  closed  doors. 

Beyond  an  interchange  of  sentiments,  nothing  was  done  at  Char- 
lottetown, except  to  arrange  for  another  Convention,  to  be  held  at  Que- 
bec, at  the  call  of  the  Governor  General.  The  delegates  of  the  Maritime 
Provinces  were  only  empowered  to  discuss  the  propriety  of  a  Legis- 
lative union  among  themselves,  while  the  Canadian  delegates  were 
authorized  to  treat  only  of  a  Federal  union.  The  presence  of  the  latter 
could  only  be   informal,  as   the  possibilities  of  such   a   union  were 
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neither  foreseen  nor  comprehended  by  the  resolutions  of  the  Maritime 
Legislatures. 

The  Governor  General  called  together  the  Intercolonial  Convention 
at  Quebec,  for  the  10th  October,  1864.  Canada  was  represented  by  12 
delegates, 6  for  each  of  the  Provinces  of  Upper  Canada  and  Lower  Canada, 
Xew  Brunswick  by  7,  Nova  Scotia  by  5,  Prince  Edward  Island  by 
7,  and  Newfoundland  by  2.  This  Convention  sat  with  closed  doors, 
and  nothint;  but  the  result  of  the  deliberations  was  known.  Seventv- 
two  Resolutions  were  adopted,  by  one  vote  for  each  Province,  after 
eighteen  days  debate,  and  these  Resolutions  were  submitted  to  the 
respective  Legislatures  at  the  ensuing  session.  The  Canadian  Parlia- 
ment met  in  January,  1865,  and  the  following  Resolution  was  moved 
in  the  two  Houses  simultaneously,  viz. :  "  That  an  humble  Address  be 
presented  to  Her  Majesty,  praying  that  She  may  be  graciously  pleased  to 
cause  a  measure  to  be  submitted  to  the  Imperial  Parliament  for  the  pur- 
pose of  uniting  the  Colonies  of  Canada,  Nova  Scotia,  New  Brunswick, 
Newfoundland,  and  Prince  Edward  Island,  in  one  government,  with 
provisions  based  on  certain  Resolutions  which  were  adopted  at  a  Confer- 
ence of  Delegates  from  the  said  Colonies,  held  at  the  city  of  Quebec  on , 
the  10th  October,  1864."  The  Address  was  agreed  to  in  the  Legislative 
Council,  on  the  20th  February,  1865,  by  a  vote  of  45  to  15,  and  in  the 
Assembly,  on  the  10th  March  following,  by  a  vote  of  91  to  33. 

In  the  Maritime  Provinces,  the  plan  adopted  by  the  Quebec  dele- 
gates was  not  favorably  received  by  the  people. 

In  New  Brunswick,  elections  took  place  in  March,  18G5,  and  an 
anti-confederation  House  was  elected.  Some  occult  influence,  however 
was  at  the  same  time  quietly  working  to  bring  public  opinion  back  to 
the  Quebec  scheme.  In  the  session  of  1866,  the  Legislative  Council 
adopted  a  resolution  similar  to  the  one  carried  in  the  Canadian  Parlia- 
ment, and  the  Lieutenant  Govenior,  luiving  replied  to  the  address  of 
the  Council  favorably  to  the  system  of  Confederation,  and  against  the 
known  feelings  of  his  Mini.stry,  the  Cabinet  resigned,  a  new  Ministry 
was  foi-med  of  gentlemen  known  for  their  desire  to  forward  the  cause 
of  Confederation,  and  new  elections  took  place,  and  resulted  in  forming 
a  House  in  which  31  members  were  favorable  to  Confederation  against 
eight,  on  a  test  vote. 

The  vacillation  of  opinion  in  New  Brunswick  had  its  effect  on  the 
adjoining  Province  of  Nova  Scotia,  where  the  popular  feeling  fluctuated 
in  m]>id  waves,  pro  and  con^  until  1866,  when  the  House  of  Assembly 
resolved,  by  a  vote  of  31  to  19,  that  it  was  ilosirablo  that  a  Confe- 
deration of  the  British  North  American  Colonies  should  take  place. 
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Tliis  resolution,  coupled  with  the  votes  of  the  Canadian  Parliament, 
and  the  result  of  the  recent  elections  in  New  Brunswick,  formed  the 
ground  work  of  the  British  North  America  Act  of  1867,  as  carried  in 
the  British  Parliament.  The  Confederation  was  limited  to  the  Union 
of  the  Provinces  of  Upper  and  Lower  Canada  (under  the  names  of 
Ontario  and  Quebec),  New  Brunswick  and  Nova  Scotia  each  having  a 
separate  Government  and  Legislature ;  the  other  Provinces  were  not 
considered  to  have  sufficiently  manifested  their  assent  to  justify  the 
Imperial  authorities  in  including  them  in  the  new  Constitution. 

The  Provincial  Parliament  of  Canada  has  left,  in  its  Debates  on 
Confederation,  a  useful  record  for  future  reference  : — 

On  the  3rd  February,  1865,  Sir  John  A.  Macdonald,  Attorney  Gene- 
ral, in  moving  an  Address  to  Her  Majesty,  based  on  the  Quebec  Reso- 
lutions, said: 

"  The  Resolutions  on  their  face  bore  evidence  of  compromise ;  perliaps  not  one 
of  the  delegates  from  any  of  the  Provinces  would  have  propounded  this  scheme  as  a 
whole,  but,  being  impressed  with  the  conviction  that  it  was  highly  desirable,  with  a 
view  to  the  maintenance  of  British  power  on  this  continent,  that  there  should  be 
confederation  and  a  junction  of  all  the  Provinces,  the  consideration  of  the  details 
was  entered  upon  in  a  spirit  of  compromise,  and,  after  a  full  discussion  of  sixteen 
days,  and  after  the  various  details  had  been  voted  on,  the  Resolutions  as  a  whole 
were  agreed  to  by  a  unanimous  vote."     (Debates  on  Confederation,  p.  15.) 

"In  the  proposed  Constitution  all  matters  of  general  interest  are  to  be  dealt 
with  by  the  General  Legislature  ;  while  the  Local  Legislatures  will  deal  with  matters 
of  local  interest,  which  do  not  affect  the  Confederation  as  a  whole,  but  are  of  the 
greatest  importance  to  their  particular  sections.  By  such  a  division  of  labor  the 
sittings  of  the  Genera)  Legislature  would  not  be  so  protracted  as  even  those  of 
Canada  alone.  And  so  with  the  Local  Legislatures,  their  attention  being  confined 
to  subjects  pertaining  to  their  own  sections,  their  sessions  would  be  shorter  and  less 
expensive,     (pp.  30  and  31.) 

"  Then,  when  we  consider  the  enormous  saving  that  will  be  effected  in  the 
administration  by  one  general  government, — when  we  reflect  that  each  of  the  five 
colonies  has  a  government  of  its  own  with  a  complete  establishment  of  public 
departments,  and  all  the  machinery  required  for  the  transaction  of  the  business  of 
the  country, — that  each  has  a  separate  executive,  judicial,  and  militia  system, — 
that  each  province  has  a  separate  ministry,  including  a  Minister  of  Militia,  with  a 
complete  Adjutant  General's  Department, — that  each  has  a  Finance  Minister  with 
a  full  customs  and  excise  stafl', — that  each  colony  has  as  large  and  complete  an 
administrative  organization,  with  as  many  executive  officers  as  the  general  govern- 
ment will  have,  we  can  well  understand  the  enormous  saving  that  will  result  from  a 
union  of  all  the  colonies — from  their  having  but  one  head  and  one  central  system. 
We,  in  Canada,  already  know  something  of  the  advantages  and  disadvantages  of  a 
Federal  Union.  Although  we  have  nominally  a  Legislative  Union  in  Canada, 
although  we  sit  in  one  Parliament,  supposed  constitutionally  to  represent  the  people 
without  regard  to  sections  or  localities,  yet  we  know,  as  a  matter  of  fact,  that,  since 
the  Union  in  1841,  we  have  had  a  Federal  Union;  that,  in  matters  affecting  Upper 
Canada  solely,  members  from  that  section  claimed,  and  generally  exercised,  the  right 
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of  exclu.^ive  legislation,  while  members  from  Lower  Canada  legislated  in  matters 
affecting  only  their  own  eection.  We  have  had  a  Federal  Union  in  fact,  though  a 
Legislative  Union  in  name,  and  in  the  hot  contest"  of  laie  years,  if,  on  any  occasion 
a  measure  affecting  any  one  section  was  interfered  with  by  the  members  from  the 
other, — if,  for  instance,  a  measure  locally  aflecting  Upper  Canada  were  carried  or 
defeatetl  against  the  wishes  of  its  majority,  by  one  from  Lower  Canada, — my  Honor- 
able friend  the  President  of  the  Council  and  his  friends  denounced  with  all  their 
energy  and  ability  such  legislation  as  an  infringement  of  the  rights  of  the  Upper 
Province — just  in  the  same  way,  if  any  act  concerning  Lower  Canada  were  pressed 
into  law,  against  the  wishes  of  the  majority  of  her  representatives,  by  those  from 
Upper  Canada,  the  Lower  Canadians  would  rise  as  one  man  and  protest  against 
such  a  violation  of  their  peculiar  rights."    *     *     *     *    (p.  36.) 

In  conclusion,  Sir  John  A.  Macdonald  remarked  : 

"  When  we  think  of  the  representatives  of  five  colonies,  all  supposed  to  have 
different  interests,  meeting  together,  charged  with  the  duty  of  protecting  those 
interests  and  of  pressing  the  views  of  their  own  localities  and  sections,  it  must  be 
admitted — had  we  not  met  in  a  spirit  of  conciliation,  and  with  an  anxious  desire  to 
promote  this  union,  if  we  had  not  been  impressed  with  the  idea  contained  in  the 
words  of  the  Resolution  :  *  that  the  best  interests  and  present  and  future  prosperity 
of  British  North  America  would  l>e  promoted  by  a  Federal  Union  under  the  Crown 
of  Great  Britain ' — all  our  efforts  might  have  proved  to  be  of  no  avail." 

The  Hon.  Sir  E.  P.  Tachd  on  the  same  day  moved  the  Address  to 
Her  Majesty  in  the  Legislative  Council — then  an  elective  body — and 
said : 

•*  That  Lower  Canada  had  constantly  refused  the  demand  of  Upper  Canada  for 
representation  according  to  population,  and  for  the  good  reason  that,  as  the  Union 
l)etween  them  would  have  Iteen  l^islative,  a  preponderance  of  one  of  the  sections 
would  have  placed  the  other  at  its  mercy.  It  would  not  be  so  in  a  Fetleral  Union, 
for  all  questions  of  a  general  nature  would  be  reserved  for  the  General  Government," 
and  those  of  a  local  character  to  the  Local  Governments,  which  would  have  the  power 
to  manage  their  domestic  affairs  as  they  deemeil  best.  If  a  Feileral  Union  were 
obtaine<l  it  would  Ije  tantamount  to  a  separation  of  the  provinces,  and  Ix)wer  Canada 
would  thereby  preserve  its  autonomy,  together  with  all  the  institutions  it  held  so 
dear,  and  over  which  they  could  exercise  the  watchfulness  and  surveillance  neoes- 
sary  to  preserve  them  unimpaired."    (p.  9.) 

The  evolutions  of  public  opinion,  in  given  conditions,  are  more  sur- 
prising than  any  change  in  one  single  mind  on  any  question  of  ethics 
or  other  subject  of  more  practical  conceni. 

Nova  Scotia,  after  pronouncing  so  decisively  through  her  jmrlia- 
mentary  representatives  in  favor  of  Confederation,  was  soon  after  called 
upon  to  express  her  opinion  at  the  polls.  The  Confederation  Act  was 
passed  in  England,  the  new  Federal  Government  was  organized,  and 
general  elections  ensued  through  the  newly  Confederated  Provinces  of 
Ontario,  Quebec,  New  Brunswick  and  Nova  Scotia.  In  the  ktter 
Province,  18  out  of  19  constituencies  elected  anti-Union  memlwrs. 

Ontario,  Quebec  and  New  Bninswick  having  strongly  supported  the 
new  order  of  things  and  the  new  Government,  Nova  Scotia  found  it  a 
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hopeless  task  to  oppose  both,  and  she  gradually  shaped  her  course  in 
accordance  with  the  prevailing  current  of  opinion. 

The  Bill  for  the  Union  of  Canada,  Nova  Scotia  and  New  Brunswick 
was  presented  by  the  Earl  of  Carnarvon,  Secretary  of  State  for  the 
Colonies,  in  the  House  of  Lords,  and  read  the  first  time  on  the  1 2th 
February,  1867,  without  any  preface  or  discussion.  On  the  19th  of  the 
same  month  the  noble  Lord,  on  the  order  of  the  day  being  read  for  the 
second  reading,  explained  in  general  terms  the  provisions  of  the  Bill, 
and  presented  them  as  a  Treaty  of  Union,  agi-eed  upon  by  the  consen- 
ting parties,  which  should  not  be  materially  varied  or  altered.  While 
seeing,  in  a  near  future,  the  agglomeration  of  all  the  other  provinces, 
Newfoundland,  Prince  Edward  Island,  the  Western  Territories,  then 
under  the  rule  of  a  trading  Company,  and  finally  of  British  Columbia 
and  Vancouver  Island,  extending  thus  from  the  Atlantic  to  the  Pacific, 
he  added  : 

**  Meanwhile  let  no  one  think  lightly  of  the  present  proposed  union,  curtailed 
though  it  beof  its  original  proportions.  It  will  in  area  comprise  some  400,000  square 
miles,  or  more  than  four  times  the  size  of  England  and  Scotland;  (1)  it  will  in  popu- 
lation contain  about  4,000,000  souls,  of  whom  650,000  were,  at  the  last  census  of  1861, 
men  between  20  and  60  years  of  age,  capable  of  bearing  arms  in  defence  of  their  coun- 
try ;  and  in  revenue  it  possesses  some  £3,000,000." 

The  rapid  course  of  the  Bill  in  the  two  Houses  is  explained  by  the 
presence,  in  London,  of  Colonial  delegates  from  the  four  Provinces, 
closely  watching  the  proceedings  of  Parliament,  and  urgently  pressing 
its  passage  in  their  desire  to  bring  back  with  them  the  result  of  their 
mission.  The  publication  by  the  daily  press  of  the  debates  and 
discussions  on  the  details  of  the  measure,  superseded  the  necessity 
of  a  repetition  of  the  same  arguments  in  the  House  of  Commons. 
The  Under  Secretary  of  State  for  the  Colonies,  Mr.  Adderley,  had 
charge  of  the  Bill,  and  his  remarks,  as  well  as  those  of  Mr.  Card- 
well,  who  ably  supported  him,  embraced  political,  economical, 
and  military  considerations.  In  pointing  out  the  advantages  of  the 
measure  and  demonstrating  the  absurdity  of  these  contiguous  Provinces 
retaining  a  system  of  different  commercial  tariffs,  and  thereby  ruining 
themselves  and  depressing  their  trade,  Mr.  Adderley  stated  that  the  effect 
of  the  reciprocity  treaty  between  the  United  States  and  Canada,  was,  to 
develop  the  commerce  between  these  countries,  in  one  year,  from 
2,000,000  to  20,000,000  dollal^s.  That  treaty,  he  added,  has  now 
ceased ;  but  surely  that  is  a  reason  why,  at  least  amongst  themselves 

(1)  When  estimating  the  future  area  of  the  Confederation,  the  noble  Lord  sets  it 
down  at  3,400,000  square  miles,  and  this  is  considered  as  quite  an  accurate  estima- 
tion of  the  extent  of  the  Confederation,  as  now  completed. 
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(the  Prov-inces),  there  should  be  the  most  perfect  reciprocity."  In 
order  to  show  the  advantages  that  would  be  derived  from  the  pro- 
jected union,  Mr.  Adderley  cited  an  extract  from  a  letter  of  Queen 
Anne  to  the  Scotch  Parliament,  in  1706,  on  the  union  of  England  and 
Scotland,  "  because  it  not  only  shows  the  reasons  for  union,  in  striking 
language,  but  is  a  precedent  for  existing  Legislatures  being  considered 
able  to  deal  with  a  question  of  this  sort,  without  any  further  appeal  to 
the  people."     In  the  letter,  Queen  Anne  said : 

*•  An  entire  union  will  be  the  solid  foundation  of  a  lasting;  peace  between  you. 
It  will  remove  animosities,  jealousies,  and  diflerencea  amongst  yourselves ;  it  must 
increase  your  strength,  your  riches,  and  your  trade.  By  this  union  the  whole 
country,  being  joined  in  afJection  as  well  as  resources,  and  free  from  all  apprehen- 
sions of  different  interests,  will  be  able  to  resist  all  its  enemies.  We  earnestly 
recommend  unanimity  in  this  weighty  affair,  that  the  union  may  be  brought  to  a 
happy  conclusion.  It  will  be  the  only  effectual  way  to  secure  our  present  and 
future  happiness,  to  disappoint  the  designs  of  your  enemies,  who  will  certainly  use 
all  their  eflforte  to  prevent  or  delay  your  union." 

During  the  debate  on  the  Address  to  Her  Majesty  in  the  Parliament 

of  Canada,  on  6th  February,   1865,  Sir  John  A.  Macdonald  referred 

in  the  following  terms  to  the  Union  of  England  and  Scotland  :  (p.  30.) 

*'  The  relations  between  England  and  Scotland  are  very  similar  to  that  which 
obtains  between  the  Canadas.  The  union  between  them,  in  matters  of  legislation, 
is  of  a  federal  character,  because  the  Act  of  Union  between  the  two  countnet* 
provides  that  the  Scottish  law  cannot  be  altered,  except  for  the  manifest  advantage 
of  the  people  of  Scotland.  This  stipulation  has  been  held  to  be  so  obligatory  on  tbe 
L^islature  of  Great  Britain  that  no  measure  affecting  the  law  of  Scotland  is  passed 
unless  it  receives  the  sanction  of  the  Scottish  members  in  Parliament.  No  matter 
how  important  it  may  be  for  the  interests  of  the  Empire  as  a  whole,  to  alter  the  laws 
of  Scotland — no  matter  how  much  it  may  interfere  with  the  symmetry  of  the  general 
law  of  the  United  Kingdom,  that  law  is  not  altereil,  except  with  the  consent  of  the 
Scottish  people  as  expressed  by  their  representatives  in  Parliament." 

Mr.  Cardwell,  while  expressing  his  opinion  that  the  overriding  and 

controlling  power,  on  the  part  of  the  Central  Legislature,  should  have 

been  granted,  as  in  the  case  of  the  New  Zealand  Act,  added : 

"But  I  think  the  noble  Earl  at  the  head  of  the  Colonial  Office  (Lord  Carnar- 
von) and  my  right  Hon.  fViend  (Mr.  Adderley)  are  perfectly  right  in  not  pressing  the 
question  more  at  the  present  moment.  It  is,  as  he  justly  said,  not  our  arrangement, 
but  theirs.  It  has  been  made  by  men  of  great  ability,  patience  and  temper,  and  they 
have  done  it  with  a  perfect  knowledge  of  the  circumstances  with  which  they  had  to 
deal." 

No  amendment  was  pressed,  and  the  Bill,  with  unimi>ortant  altera- 
tions in  general  committee,  was  finally  passed,  embodying  substautially 
the  Resolutions  of  the  Quebec  Convention. 

So  far,  the  considerations  which  determined  the  framers  of  the  Con- 
federation compact,  were  left  to  be  inferred,  inasmuch  as  nothing  was 
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done  at  Charlottetowu,  and  little  is  known  of  what  was  said  in  the 
Quebec  Convention.  However,  the  debate,  in  the  most  important 
deliberative  body  of  the  Provinces,  Canada,  was  ample  and  exhaustive, 
on  every  detail  of  the  measure,  and  'the  publication  of  these  debates 
leaves  no  room  for  complaint  as  to  want  of  information  in  this  respect 
The  general  policy  of  the  Act,  as  regards  the  Empire  and  the  Colonies, 
will  be  found  in  the  English  and  Canadian  Hansards,  and  will  always 
be  a  source  of  useful  reading.  But  this  work  specially  aims  to  be  a 
legal  record  of  precedents  and  opinions  of  statesmen  on  those  parts  of 
the  Act  which  have  given  rise  to  judicial  contentions,  and  which  are 
liable  to  do  so  in  the  future. 

Many  of  the  opinions  expressed  in  the  Canadian  Legislature,  which 
will  be  found  under  the  respective  clauses  of  the  Act,  must  be  taken 
cum  grano  salis.  They  formed  part  of  a  political  controversy,  in 
which  each  speaker  had  a  point  to  carry  and  a  vote  to  give  in  support 
of  his  views.  Much  of  the  speaking  consists  of  speculative  prophecy. 
However,  as  there  is  much  truth  in  the  saying  of  Lamartine  that  poetical 
anticipations  are  the  foreshadowing  of  history,  extracts  will  be  given 
under  those  clauses  of  the  Act  which  elicited  opinions  from  eminent 
statesmen,  in  the  debates  which  took  place  in  Canada. 
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AN  ACT 


UNION  OF  CANADA,  NOVA  SCOTIA,  AND  NEW  BRUNSWICK, 

AND  THE  GOVERNMENT  THEREOF  ;  AND  FOR  PURPOSES  CONNECTED  THEREWITH. 
(30  VICTORIA,  CAP.  3.) 

\7x^h  March,  1867.] 

WHEREAS  the  Provinces  of  Canada,  Nova  Scotia,  and 
New  Brunswick  have  expressed  their  Desire  to  be 
Federally  united  into  One  Dominion  under  the  Crown  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  with  a  Con- 
stitution similar  in  principle  lo  that  of  the  United  Kingdom  : 

And  whereas  such  a  Union  would  conduce  to  the  Welfare 
of  the  Provinces  and  promote  the  Interests  of  the  British 
Empire  : 

And  whereas  on  the  Establishment  of  the  Union  by 
Authority  of  Parliament,  it  is  expedient,  not  only  that  the 
constitution  of  the  Legislative  Authority  in  the  Dominion 
be  provided  for,  but  also  that  the  nature  of  the  Executive 
Government  therein  be  declared  : 

And  whereas  it  is  expedient  that  provision  be  made  for 
the  eventual  Admission  into  the  Union  of  other  Parts 
of  British  North  America  : 

Be  it  therefore  enacted  and  declared  by  the  Queen's  Most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Authority  of  the 
same,  as  follows : 

Tlie  forcpoing  Preamble  to  the  B.  N.  A.  Act  1SG7,  conforms,  to  the  scheme 
of  a  Federal  Union  a«  projected  in  the  first  three  sections  of  the  Kesolutionfl 
adopted  by  the  Quebec  Conference. 
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Sections  1,  2  and  3  of  these  Resolutions  read  as  follows : 

1.  The  best  interests  and  present  and  future  prosperity  of  British 
North  America,  will  be  promoted  by  a  Federal  Union  under  the  Crown 
of  Great  Britain,  provided  such  Union  can  be  effected  on  principles  just 
to  the  several  Provinces. 

2.  In  the  Federation  of  the  British  North  American  Provinces,  the 
system  of  Government  best  adapted  under  existing  circumstances,  to 
protect  the  diversified  interests  of  the  several  Provinces,  and  secure 
efficiency,  harmony,  and  permanency  in  the  working  of  the  Union,  would 
be  a  General  Government,  charged  with  matters  of  common  interest  to 
the  whole  country,  and  Local  Governments  for  each  of  the  Canadas,  and 
for  the  Provinces  of  Nova  Scotia,  New  Brunswick,  and  Prince  Edward 
Island,  charged  with  the  control  of  local  matters  in  their  respective 
sections, — provision  being  made  for  the  admission  into  the  Union,  on 
equitable  terms,  of  Newfoundland,  the  North  West  Territory,  British 
Columbia  and  Vancouver. 

3.  In  framing  a  Constitution  for  the  General  Government,  the 
Conference,  with  a  view  to  the  perpetuation  of  our  connection  with  the 
Mother  Country  and  the  promotion  of  the  best  interests  of  the  people 
of  these  Provinces,  desire  to  follow  the  model  of  the  British  Constitu- 
tion so  far  as  our  circumstances  will  permit. 

The  Debates  on  Confederation  in  the  8th  Provincial  ParHamcnt  of  Canada 
show  the  opinions  that  were  entertained  on  such  a  Union. 

The  Hon.  A.  A.  Dorion  said  : 

It  is  evident  from  what  has  transpired,  that  it  is  intended  eventually 
to  form  a  Legislative  Union  of  all  the  Provinces. 

The  Local  Governments  in  addition  to  the  General  Government  will 
be  found  so  burdensome,  that  a  majority  of  the  people  will  appeal  to  the 
Imperial  Government  for  the  formation  of  a  Legislative  Union.  *    *   * 

Honorable  members  from  Lower  Canada  are  made  aware  that  the 
delegates  all  desired  a  Legislative  Union,  but  it  could  not  be  accom- 
phshed  at  once.  This  Confederation  is  the  first  necessary  step  towards 
it.     *     *     ♦ 

Perhaps  the  people  of  Upper  Canada  think  a  Legislative  Union  a 
most  desirable  thing.  I  can  tell  those  gentlemen  that  the  people  of 
Lower  Canada  are  attached  to  their  institutions  in  a  manner  that  defies 
any  attempt  to  change  them  in  that  way. 
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They  will  not  change  their  religious  institutions,  their  laws,  and  their 
language,  for  any  consideration  whatever.  A  million  of  inhabitants 
may  seem  a  small  affair,  to  the  mind  of  a  philosopher  who  sits  down  to 
write  out  a  constitution.  He  may  think  it  better  that  ther6  should  be 
but  one  religion,  one  language,  and  one  system  of  laws,  and  he  goes  to 
work  to  frame  institutions  that  will  bring  all  to  that  desirable  state ; 
but  I  can  tell  honorable  gentlemen  that  not  even  by  the  power  of  the 
sword,  can  such  changes  be  accomplished. 

If  a  Legislative  Union  of  the  British  American  Provinces  is  attempt- 
ed, there  will  be  such  an  agitation  in  this  portion  of  the  Province  as  was 
never  witnessed  before — you  will  see  the  whole  people  of  Lower  Can- 
ada clinging  together,  to  resist  by  all  legal  and  constitutional  means 
such  an  attempt  at  wresting  from  them  those  institutions  that  they  now 
enjoy.     ♦     *     * 

I  pronounced  in  favor  of  a  Confederation  of  the  two  Provinces  of 
Upper  and  Lower  Canada  as  the  best  means  of  protecting  the  varied 
interests  of  the  two  sections.  But  the  Confederation  I  advocated  was  a 
real  Confederation,  giving  the  largest  powers  to  the  Local  government, 
and  merely  a  delegated  authority  to  the  General  Grovernment. 

Mr.  Dufresne  (Montcalm)  said  : 

I  am  convinced  that  the  legislative  separation  about  to  take  place 
under  Confederation,  cannot  fail  to  have  the  effect  of  restoring  French 
Canadian  nationality  to  the  position  it  occupied  previous  to  the  Union. 

Mr.  John  Macdonald  (Toronto)  said  : 

I  see  in  this  scheme  the  introduction  and  increase  of  a  large  number 
of  consumers  without  correspondingly  increasing  the  producers  of  the 
country.  If  I  err  in  this,  I  err  in  good  company,  for  I  quote  the  words 
of  the  Secretary  of  State  for  the  Colonies,  Mr.  Cardwell,  who  says  on 
this  point : 

A  very  important  part  of  this  subject  is  the  expense  which  may 
attend  the  working  of  tlie  Central  and  Local  Governments. 

Her  Majesty's  Government  cannot  but  express  the  earnest  hope 
that  the  arrangements  that  may  be  adopted  in  this  respect  may  not  be 
of  such  a  nature  as  to  increase,  at  least  in  any  considerable  degree,  the 
whole  expenditure,  or  to  make  any  material  addition  to  the  taxation, 
and  thereby  retard  the  internal  industry  or  tend  to  impose  new  bur- 
dens on  the  commerce  of  the  country. 

Mr.  Hope  Mackenzie  in  diBcossing  the  scheme  of  Confederation  said  : 
I  take  it,  because  of  that  controlling  power,  I  stand  as  an  advocate 
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of  national  unity,  and  I  would  not  accede  to  the  principle  of  State 
sovereignty  in  tliis  Confederation — the  provinces  delegating  certain 
powers  to  the  General  Government  and  reserving  the  residuum  of 
power  to  themselves.  We  have  abundant  evidence  of  the  dangerous 
character  of  the  doctrine  of  state  supremacy  in  a  Confederation.  I  would 
remind  the  house  of  the  early  ruin  that  threatened  the  United. States 
under  their  first  Constitution,  which  was  an  embodiment  of  this  vicious 
principle. 

The  leading  minds  of  America  while  the  republic  was  yet  in  its 
infancy  felt  that  the  doctrine  of  State  supremacy  was  one  calculated  to 
foster  anarchy,  and  was  sure  to  bring  the  early  destruction  of  the 
fabric  that  they  had  reared.  They  labored  to  remove  the  evil  and  transfer 
the  sovereignty  to  the  Central  Government,  as  their  only  hope  of  main- 
taining permanent  peace  and  order,  and  of  imparting  stability  to  their 
system.  I  think,  sir,  it  becomes  us,  in  framing  a  constitution  for  these 
provinces,  to  profit  not  only  by  the  early  but  by  the  later  experience  of 
our  neighbors,  to  enquire,  how  far  they  succeeded  in  eradicating  the 
evil  from  their  new  constitution,  and  to  what  extent  their  present 
troubles  are  chargeable  to  what  is  left  in  their  system,  of  the  dangerous 
principle  referred  to. 

Attorney  General  Cartier  said : 

Every  one  who  knew  anything  of  his  past  public  course  was  aware 
that  he  was  opposed  to  the  principle  of  representation  by  population 
while  Upper  and  Lower  Canada  were  under  one  Government.  He  did 
not  regret  his  opposition.  If  such  a  measure  had  been  passed,  what 
would  have  been  the  consequence  ?  There  would  have  been  constant 
political  warfare  between  Upper  Canada  and  Lower  Canada. 

The  consequence  of  representation  by  population  would  have  been 
that  one  territory  would  have  governed  another.  He  had  come  to 
the  conclusion  that  Federation  was  desirable  and  necessary.  He  was 
aware  that  some  members  of  the  House,  and  a  number  of  people  in 
Upper  Canada,  in  Lower  Canada  and  in  the  Lower  Provinces  were  of 
opinion  that  a  Legislative  Union  ought  to  have  taken  place  instead  of 
Federal  Union.  He  would  say,  however,  at  the  outset  that  it  was 
impossible  to  have  one  Government  to  deal  with  all  the  private  and 
local  interests  of  the  several  provinces  forming  the  combined  whole. 

No  other  scheme  presented  itself  but  the  Federation  system,  and 
that  was  the  project  which  now  recommended  itself  to  the  Parliament 
of  Canada.  Some  parties — through  the  press  and  by  other  modes — 
pretended  that  it  was  impossible  to  carry  out  Federation,  on  account  of 
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the  differences  of  races  and  religions.  Those  who  took  this  view  of 
the  question  were  in  error.  It  was  just  the  reverse.  It  was  precisely 
on  account  of  the  variety  of  races,  local  interests,  etc.,  that  the  Federation 
system  ought  to  be  resorted  to,  and  would  be  found  to  work  well. 

Hon.  John  A.  Macdonald  said : 

The  third  and  only  means  of  solution  for  our  difficulties  was  the 
junction  of  the  provinces  either  in  a  Federal  or  a  Legislative  Union. 
Now,  as  regards  the  comparative  advantages  of  a  Legislative  and  a 
Federal  Union,  I  have  never  hesitated  to  state  my  own  opinions.  I 
have  again  and  again  stated  in  the  House,  that,  if  practicable,  I  thought 
a  Legislative  Union  would  be  preferable.  I  have  always  contended 
that,  if  we  could  agree  to  have  one  govftrnment  and  one  parliament, 
legislating  for  the  whole  of  these  peoples,  it  would  be  the  best,  the 
c}  eapest,  the  most  vigorous,  and  the  strongest  system  of  government 
we  could  adopt.  But,  on  looking  at  the  subject  in  the  Conference, 
and  discussing  the  matter  as  we  did,  most  unreservedly,  and  with  a 
desire  to  arrive  at  a  satisfactory  conclusion,  we  found  that  such  a  system 
was  impracticable.  In  the  first  place,  it  would  not  meet  the  assent  of 
the  people  of  Lower  Canada,  because  they  felt  that  in  their  peculiar 
position — being  in  a  minority,  with  a  different  language,  nationality 
and  religion  from  the  majority, — in  case  of  a  junction  with  the  other 
provinces,  their  institutions  and  their  laws  might  be  assailed,  and  their 
ancestral  associations,  on  which  they  prided  tliemselves,  attacked  and 
prejudiced;  it  was  ound  that  any  proposition  which  involved  the 
absorption  of  the  individuality  of  Ix)wer  Canada — if  I  may  use  the 
expression — would  not  be  received  with  favor  by  her  people.  We 
found,  too,  that  there  was  as  great  a  disinclination  on  the  part  of  the 
various  Maritime  Provinces  to  lose  their  individuality,  as  separate 
political  organizations,  as  we  observed  in  the  case  of  Lower  Canada 
herself.  Therefore,  we  were  forced  to  the  conclusion  that  we  must 
either  abandon  the  idea  of  union  altogether,  or  devise  a  system  of  union 
in  which  the  separate  provincial  organizations  would  be  in  some  degree 
preserved.  So  that  those  who  were,  like  myself,  in  favor  of  a  Legisla- 
tive Union,  were  obliged  to  modify  their  views  and  accept  the  project 
of  a  Federal  Union,  as  the  only  scheme  practicable,  even  for  the  Mari- 
time Provinces.  Because,  although  the  law  of  those  provinces  is 
founded  on  the  common  law  of  England,  yet  every  one  of  them  has  a 
large  amount  of  law  of  its  own^-colonial  law  framed  by  itself,  and 
affecting  every  relation  of  life  ;  such  as  the  laws  of  property,  municipal 
and  assessment  laws  ;  laws  relating  to  the  libirty  of  the  subject,  and  to 
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all  the  great  interests  contemplated  in  legislation  ;  we  found,  in  short, 
that  the  statutory  law  of  the  different  provinces  was  so  varied  and 
diversified,  that  it  was  almost  impossible  to  weld  them'  into  a  Legisla- 
tive Union  at  once. 

I  am  happy  to  state — and  indeed  it  appears  on  the  face  of  the  Reso- 
lutions themselves — that,  as  regards  the  Lower  Provinces,  a  gi'eat 
desire  was  evinced  for  the  final  assimilation  of  our  laws.  One  of  the 
resolutions  provides,  that  an  attempt  shall  be  made  to  assimilate  the 
laws  of  the  Maritime  Provinces  and  those  of  Upper  Canada,  for  the 
purpose  of  eventually  establishing  one  body  of  statutory  law,  founded 
on  the  common  law  of  England,  the  parent  of  the  laws  of  all  those 
provinces. 

A  scheme  of  Confederation  on  a  very  extended  scale,  embracini?  the 
United  Kingdom  and  all  the  British  possessions,  seems  to  be  advocated  by  some 
British  statesmen. 

At  a  meeting  of  the  Royal  Colonial  Institute  of  London,  on  the  20th 
January,  1880,  when  the  subject  of  the  development  of  Canada  was  under 
discussion,  His  Grace  the  Duke  of  Manchester,  who  presided,  said  : 

My  idea  of  a  Federal  Union  is,  that  there  should  be  legislation  for 
each  part  of  the  Empire  and  the  United  Kingdom  ;  that  there  should  be 
another  Legislature,  in  which  Canada  and  the  United  Kingdom  should 
be  represented  on  mutual  terms  for  Imperial  purposes,  not  dealing 
with  local  questions. 

I  think,  that  if  there  were  a  great  Empire — a  Federal  Empire  of 
England  and  her  Colonies — that  even  the  United  States  might  perhaps 
not  think  it  degrading  to  them  to  join  the  Confederation  ;  I  think,  that 
it  is  not  impossible  that  we  may  yet  have  such  a  magnificent  position. 

In  the  establishment  of  the  Federal  Union  under  this  Act,  it  is  announced 
in  the  preamble  that  the  nature  of  the  Executive  Government  is  declared,  and 
the  constitution  of  the  Legislative  authority  provided  for,  and  it  appears,  more- 
over, to  be  well  settled  law  that  the  Crown,  after  havins  delegated  the  power  of 
legislation  to  a  local  Assembly  of  a  Colony,  cannot  interpose  and  exercise  legis- 
lative powers  in  local  matters. — {Campbell  v.  Hall^  20  Howell's  S.  T.,  p.  328 
—Bishop  of  Natal,  11  Jur.,  N.S.,  part  1,  p.  353.) 
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I.— PRELIMINARY. 

1.  This  Act  may  be  cited  as  "  The  British  North  Amer- s^^o^  Tiue. 
ica  Act,  1867." 


of 


2.  The  Provisions  of  this  Act  referring  to  Her  Majesty  Application 
the  Queen,  extend  also  to  the  Heirs  and  Successors  of  Her  '*'*yu"4i^  ^*** 
Majesty,  Kings  and  Queens  of  the  United  Kingdom  of  Great 
Britain  and  Ireland. 

Black-stone  says  (1  Com.  p.  189-195)  : 

The  Supreme  Executive  power  of  the  English  nation  is  vested  in  a  single 
person,  and  is  hereditary  or  descendible  to  the  next  heir  on  the  death  or  demise 
of  the  last  proprietor.  The  doctrine  of  hereditary  rij^ht,  however,  does  by  no 
means  imply  an  indefeasible  right  to  the  throne  ;  *  *  this  is  strictly  consonant  to 
the  laws  and  constitution  of  England,  as  may  be  gathered  from  the  expression  so 
frequently  used  in  the  Statutes  of  the  "  King's  Majesty,  his  heirs  and  successors." 
The  word  "  successors,"  distinctly  taken,  must  imply  that  this  inheritance  may 
sometimes  be  broken  through,  or  that  there  may  be  a  successor  without  being 
heir  of  the  King.  And  this  is  so  extremely  reasonable,  that,  without  a  power  to 
defeat  this  hereditary  right  lodged  somewhere,  our  polity  would  be  very  defec- 
tive. *  *  In  the  King,  Lords  and  Commons,  in  Parliament  assembled,  the  laws 
have  expressly  lodged  it. 

It  is  a  provision  of  Magna  Charta,  and  also  by  special  enactment  (7  and  8 
Will.  4,  c.  25),  that  Parliament  shall  be  regularly  summoned  by  the  King's 
writ  to  assemble  at  a  certain  time  and  place. 

But  it  is  also  enacted  by  37  Geo.  3,  c.  127  :  "  That  in  case  of  the  demise 
of  His  Majesty,  his  Heirs  or  Successors,  subsequent  to  the  Dissolution  or  Expi- 
ration of  a  Parliament,  and  before  the  day  appointed  by  the  writ  of  summons 
for  assembling  a  new  Parliament,  then,  and  in  such  case,  the  last  preceding 
Parliament  shall  immediately  convene  and  sit  at  Westminster,  and  be  a  Parlia- 
ment to  continue  for  and  during  the  space  of  six  months,  and  no  longer,  to  all 
intents  and  purposes  as  if  the  same  Parliament  had  not  been  dissolved  or 
expired,"  and  so  in  case  of  the  demise  of  a  successor  to  the  Crown  within  six 
months  after  his  socoession  without  his  having  dissolved  the  Parliament,  or  aller 
the  same  shall  have  been  dissolved  and  before  n  new  one  shall  have  met.  In  oaae 
of  the  demise  of  the  King,  his  heirs  or  successors,  on  or  after  the  day  appointed 
for  the  assembling,  a  new  Parliament  shall  immediately  after  such  demise  con- 
veoe  and  sit  at  Westminster,  and  be  a  Parliament  to  all  intents  aud  purposes. 
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II._UNION. 

Declaration  J.  It  shall  be  lawful  for  the  Queen,  by  and  with  the 

Union.  Advice  of  Her  Majesty's  Most  Honorable  Privy  Council,  to 
declare  by  Proclamation  that,  on  and  after  a  Day  therein 
appointed,  not  being  more  than  Six  months  after  the  passing 
of  this  Act,  the  Provinces  of  Canada,  Nova  Scotia,  and  New 
Brunswick  shall  form  and  be  One  Dominion  under  the  name 
of  Canada  ;  and  on  and  after  that  day  those  Three  Provinces 
shall  form  and  be  One  Dominion  under  that  Name  accord- 
ingly. 

A  Proclamation  for  carrying  into  eflfect  this  enactment  for  uniting  the 

^1867  ^       Provinces  of  Canada,  Nova  Scotia  and  New  Brunswick  into  one  Dominion  under 

Unu>n        the  name  of  Canada,  was  given  by  Her  Mnjesty  at  Windsor  Castle  on  the  22nd 

May,  1867,  Declaring,  that  on  and  after   the  first  day  of  July,  18G7,  the  said 

Provinces  shall  form  and  be  one  Dominion,  under  the  name  of  Canada. 

Construction  of  4-  The  subscqucnt  Provisions  of  this  Act  shall,  unless 
Provmons  of  it  is  othcrwise  expressed  or  implied,  commence  and  have 
effect  on  and  after  the  Union,  that  is  to  say,  on  and  after  the 
Day  appointed  for  the  Union  taking  effect  in  the  Queen's 
Proclamation ;  and  in  the  same  Provisions,  unless  it  is  other- 
wise expressed  or  implied,  the  name  Canada  shall  be  taken 
to  mean  Canada  as  constituted  under  this  Act. 

FourProvinces.         5-  Canada  shall  be  divided  into  Four  Provinces,  named 
Ontario,  Quebec,  Nova  Scotia,  and  New  Brunswick. 

6.  The  Parts  of  the  Province  of  Canada  (as  it  exists  at 
Provinces  of  ^^^  passiug  of  this  Act)  which  formerly  constituted  respec- 
*^Q"ebec"^  tively  the  Provinces  of  Upper  Canada  and  Lower  Canada 
shall  be  deemed  to  be  severed,  and  shall  form  Two  separate 
Provinces.  The  Part  which  formerly  constituted  the  Pro- 
vince of  Upper  Canada  shall  constitute  the  Province  of 
Ontario ;  and  the  Part  which  formerly  constituted  the  Pro- 
vince of  Lower  Canada  shall  constitute  the  Province  of 
Quebec. 

No?I  Scotia  7.  The  Provinces  of  Nova  Scotia  and  New  Brunswick 

and 

^^  wick"''^'  shall  have  the  same  Limits  as  at  the  passing  of  this  Act. 
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8.  In  the  general  Census  of  the  Population  of  Canada 
which  is  hereby  required  to  be  taken  in  the  Year  One  thou- 
sand eight  hundred  and  seventy-one,  and  in  every  Tenth 
Year  thereafter,  the  respective  Populations  of  the  Four  Pro- 
vinces shall  be  distinguished. 

The  following  table  is  taken  from  the  Statistics  published  by  the  Dominion 
Governiuent.  It  includes  Newfoundland,  though  she  forms  no  part  of  the  Domi- 


DecenDtal 
Ceofios. 


Names  of  Territorial  Divisions 


Newfoundland 

Prince  Edward  Island 

Nova  Scotia 

New  Brunswick 

Province  of  Quebec 

Province  of  Ontario 

Man  itoba 

British  Cohiinbia  

Labrador,  Rupert^s  Land  and  North  West 

Islands  in  the  Arctic  Ocean  and  Hudson's  Bay. 


Total, 


Superficies  in 
Square  Miles. 


42,000 
2,100 

21,731 

27,322 
193,355 
107,780 

14,000 

356,000 

2,465,712 

310,000 


Superficies   in 

Square 

Kilometres. 


108,775 

5,439 

56,283 

70,763 

500,789 

279,150 
36,260 

922,040 
6,386,194 

802,900 


3,540,000  9,168,593 


Names  of  Territorial  Divisions. 


Aboriginal 
Population. 


Other  Races 


Total 
Population. 


of 


Newfoundland  (Census  of  1869). 
Prince   Edward   Island   (Census 

1871) 

Nova  Scotia  (Census  of  1871) 

New  Bruaswick  (Census  of  1871). 
Province  of  Quebec  (Census  of  1871) 
Province  of  Ontario  (Census  of  1871) 
Manitoba  (C.  1870)— Estimate  of  the 

Alx)ri^inal  Population) 

British  Columbia — (Estimate  of  the 

Population) 

Labrador,    Kupert's  Land    and    the 

North  West— (Estimate)  .... 


none 

323 

1,666 

1,403 

6,988 

12,978 

500 

23,000 

55,500 


146,536 

93,698 

386,134 

284,191 

1,184,528 

1,607,873 

12,228 

10,586 

6,000 


Total, 


102,358 


146,536 

94,021 

387,800 

285,594 

1,191,516 

1,620,851 

12,728 

33,586 

60.500 


3,730,774|  3,833,132 


The  number  of  the  abori«^in»l  population  here  assigned  to  the  Province  of 
Manitoba  is  made  up  only  of  the  Indians  for  whom  that  Province  constitutes 
the  hunting  and  fihhing  territorj',  and  which  necessarily  differs  froni  that  sup- 
plied by  the  reports  and  memoranda  wliich  register  the  population  by  groups 
assembled  for  Trade  or  Councils. 
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III.— EXECUTIVE  POWEE. 

D«5iaration  rf  ^'  "^^^  ExGcutive  Govemment  and  Authority  of  and 

poJ?r"n  ttie  over  Canada  is  hereby  declared  to  continue  and  be  vested  in 

Queen.  ,-,        ^ 

the  Queen. 

The  political  lawyers  in  the  several  parts  of  the  Dominion  have  not  agreed  in 
their  conceptions  of  the  powers  delegated  by  the  B.  N.  America  Act,  1867, 
as  is  made  manifest  from  the  examination  of  the  authority  contained  in  the 
heading  of  the  laws  passed  in  the  Dominion  and  Local  Legislatures,  viz  : — 

Dominion.— 30  Vict.  Imp.  c.  3  (The  B.  N.  A.  Act,  1867),  Sect.  9. 

**  The  Executive  Government  and  authority  of  and  over  Canada 
is  hereby  declared  to  continue  and  be  vested  in  the  Queen." — Sec.  17  : 
"  There  shall  be  one  Parliament  for  Canada,  consisting  of  the  Queen, 
an  Upper  House,  styled  the  Senate,  and  the  House  of  Commons." 

Heading  of  Dominion  Statutes  : — 

"  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate 
and  House  of  Commons  of  Canada  enacts  as  follows  " : — 

Ontario. — Sect.  69. 

"  There  shall  be  a  Legislature  for  Ontario,  consisting  of  the  Lieut,- 
Governor  and  of  one  House,  styled  the  Legislative  Assembly  of 
Ontario." 

Heading  of  laws  in  Ontario : — 

"  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows  "  : — 

Quebec. — Sect.  17. 

"  There  shall  be  a  Legislature  for  Quebec,  consisting  of  the  Lieut.- 
Govemor  and  of  two  Houses,  styled  the  Legislative  Council  of  Quebec, 
and  the  Legislative  Assembly  of  Quebec." 

Heading  of  Laws  in  Quebec  : — 

"  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lature of  Quebec,  enacts  as  follows  ":  — 

The  heading  of  Statutes  in  Ontario  and  Quebec  may  have  been  influenced 
by  their  previous  constitution,  the  Union  Act,  3  and  4  Vic,  c.  35  (1840),  of 
which  sec.  3  says : 

"  Her  Majesty  shall  have  power,  by  and  with  the  advice  and  con- 
sent of  the  Legislative  Council  and  Assembly  of  Canada,  to  make  laws 
for  the  peace  and  welfare  and  good  government  of  the  Province  of 
Canada." 
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B.  N.  A.  Act,  1867,  sec.  88:— 

The  constitution  of  the  Legislature  of  each  of  the  provinces  of  Nova 
Scotia  and  New  Brunswick  shall,  subject  to  the  provisions  of  this  Act, 
continue  as  it  exists  at  the  Union,  until  altered  under  the  authority  of 
this  Act. 

Heading  of  laws  in  New  Brunswick : — 

Be  it  enacted  by  the  Lieut.-Governor,  Legislative  Council  and 
Assembly,  as  follows : — 

In  Nova  Scotia : — 

Be  it  enacted  by  the  Governor,  Council  and  Assembly,  as  fol- 
lows : — 

In  Princ.c  Edward's  Island : — 

Be  it  enacted  by  the  Lieutenant-Governor,  Council  and  Assembly, 
as  follows : — 

In  Manitoba  : — 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legisla- 
tive Council  and  Legislative  Assembly  of  Manitoba,  enacts  as  fol- 
lows : — 

Id  British  Columbia,  before  Confederation  :  — 

Be  it  enacted  by  the  Governor  of  British  Columbia,  with  the 
advice  and  consent  of  the  Legislative  Council  thereof,  as  follows  : — 

Since  Con  federation  : — 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legisla- 
tive Assembly  of  the  Province  of  British  Columbia,  enacts  as  fol- 
lows :  — 

In  Newfoundland  : — 

Be  it  enacted  by  the  Governor,  Lej^Mslative  Council  and  Assembly, 
in  Legislative  session  convened,  as  follows  : — 

10.  The  Provisions  of  this  Act  referring  to  the  Cover-  Awu«itioD«i 
nor  General  extend  and  apply  to  the  Governor  General  forQ^^JJJ^J^ 
the  Time  being  of  Canada,  or  other  the  Chief  Executive       "^ 
Officer  or  Administrator  for  the  Time  being  carrying  on  the 
Government  of  Canada,  on  behalf  and  in  the  Name  of  the 
Queen,  b}'  whatever  Title  he  is  designated. 
Story  (Com.  on  Cons.  Sec.  524-529)  remarka : 

When  we  maintain  as  a  fundamental  maxim  of  Government  that 
a  separation   of  the  three  great  departments  of  Govenfinent,  the 
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Executive,  Legislative,  and  Judicial,  is  indispensable  to  public  liberty, 
we  are  to  understand  this  maxim  in  a  limited  sense.  It  is  not  meant 
to  affirm  that  they  must  be  kept  wholly  and  entirely  separate  and 
distinct,  and  have  no  common  link  of  connexion  or  dependence  the 
one  upon  the  other,  in  the  slightest  degree.  The  true  meaning  is,  that 
the  whole  power  of  one  of  these  departments  should  not  be  exercised 
by  the  same  hands  which  possess  the  whole  power  of  either  of  the 
other  departments  ;  and  that  such  exercise  of  the  whole,  would  subvert 
the  principles  of  a  free  constitution.  This  was  obviously  the  view 
taken  of  the  subject  by  Montesquieu  and  Blackstone  in  their  com- 
mentaries ;  for  they  were  each  speaking  with  approbation  of  a  con- 
stitution of  Government,  which,  in  a  general  view,  embraced  this  division 
of  powers  but  which,  at  the  same  time,  established  an  occasional 
mixture  of  each  with  the  others,  and  a  mutual  dependency  of  each 
upon  the  others.  The  slightest  examination  of  the  British  Constitu- 
tion will  at  once  convince  us  that  the  Legislative,  Executive,  and 
Judiciary  departments  are  by  no  means  totally  distinct  and  separate 
from  each  other.  The  Executive  Magistrate  forms  an  integral  part 
of  the  Legislative  department ;  for  Parliament  consists  of  the  King, 
Lords  and  Commons :  and  no  law  can  be  passed  except  by  the  assent 
of  the  King.  Indeed  he  possesses  certain  prerogatives,  such  as,  for 
instance,  that  of  making  foreign  treaties,  by  which  he  can  impart  to 
them  a  limited  force  and  operation.  He  also  possesses  the  sole  appoint- 
ing power  to  the  Judicial  department ;  though  the  judges,  when  once 
appointed,  are  not  subject  to  his  will  or  power  of  removal. 

The  House  of  Lords  also  constitutes,  not  only  a  vital  and 
independent  branch  of  the  Legislature,  but  is  also  a  great  Constitu- 
tional Council  of  the  Executive  Magistrate,  and  is,  in  the  last  resort, 
the  highest  appellate  judicial  tribunal. 

Again,  the  other  branch  of  the  Legislature,  the  Commons,  possesses 
in  some  sort  a  portion  of  the  Executive  and  Judicial  power,  in  exer- 
cising the  power  of  accusation  by  impeachment ;  and  in  this  case,  as 
also  in  the  trial  of  peers,  the  House  of  Lords  sits  as  a  grand  Court  of 
trial  for  public  offences.  The  powers  of  the  Judiciary  department  are 
indeed  more  narrowly  confined  to  their  own  proper  sphere,  yet  still  the 
judges  occasionally  assist  in  the  deliberations  of  the  House  of  Lords 
by  giving  their  opinions  upon  matters  of  law  referred  to  them  for  advice. 

Each  department  of  Government  should  have  a  will  of  its  own,  each 
should  have  its  own  independence  secured  beyond  the  power  of  being 
taken  away  by  either  or  both  of  the  others  ;  but,  at  the  same  time,  the 
relations  of  each  to  the  other  should  be  so  strong  that  there  should  be 


B.  N.  A.  ACT,  1867 — SECT.  10,  11,  FEDERAL  EXECUTIVE  POWER.      33 

a  mutual  interest  to  sustain  and  protect  each  other.  There  should  not 
only  be  constitutional  means,  but  personal  motives,  to  resist  encroach- 
ments of  one  on  either  of  the  others.  Thus,  ambition  would  be  made 
to  counteract  ambition  ;  the  desire  of  power,  to  check  power  ;  and  the 
pressure  of  interest,  to  balance  an  opposing  interest.  There  seems  no 
adequate  method  of  producing  this  result  but  by  a  partial  participation 
of  each,  in  the  powers  of  the  other ;  and  by  introducing  into  every  oper- 
ation of  the  Government,  in  all  its  branches,  a  system  of  checks  and 
balances,  on  which  the  safety  of  free  institutions  has  ever  been  found 
essentially  to  depend.  Thus,  for  instance,  a  guard  against  rashness 
and  violence  in  legislation  has  often  been  found  by  distributing  the 
power  among  different  branches,  each  having  a  negative  check  upon 
the  other.  A  guard  against  the  inroads  of  the  Legislative  power  upon 
the  Executive,  has  been  in  like  manner  applied,  by  giving  the  latter  a 
qualified  negative  upon  the  former ;  and  a  guard  against  Executive 
influence  and  patronage,  or  unlawful  exercise  of  authority — by  requir- 
ing the  concurrence  of  a  select  council  or  a  branch  of  the  Legislature, 
in  appointments  to  office  and  in  the  discharge  of  other  high  functions 
— as  well  as  by  placing  the  control  of  the  revenue  in  other  hands. 

11.  There  pball  be  a  Council  to  aid  and  advise  in  the  coMutution 
Government  of  Canada,  to  be  styled  the  Queen's  Privy  ''{Jj^^^j^* 
Council  for  Canada  ;  and  the  Persons  who  are  to  be  Members 
of  that  Council  shall  be  from  Time  to  Time  chosen  and 
summoned  by  the  Governor  General  and  sworn  in  as  Privy 
Councillors;  and  Members  thereof  may  be  from  Time  to  Time 
removed  by  the  Governor  General. 

As  shown  by  Blackstono  ( 1  Comm.  229-234)  the  function  of  advising 
the  Supreme  Executive  of  the  United  Kingdom,  in  the  diwhar^c  of  his  official 
duties,  was  at  first  assigned  by  law  to  a  Council  of  the  King's  own  choosing, 
designated  as  his  Privy  Council.  But  owing  to  their  oppressive  exercise  of 
authority,  as  tools  in  the  hands  of  a  tyrannical  Kxocutive,  their  powers  were — 
afYer  the  triumph  of  Parlinmcntnry  rule  over  the  usurpations  of  the  Executive — 
restrained  and  defined  by  Statutory  enactments,  and  their  Judicial  powers  were 
by  Statute  (16  Charles  I  c.  60)  limited  to  Colonial  and  Adminlty  causes,  and 
causes  arising  outside  the  jurisdiction  of  the  Courts  of  the  United  KiDgdom^ 
and  to  matters,  the  determination  of  which  specially  appertains  to  the  Crown 
in  the  proper  exorcise  of  its  Prerogative. 

By  that  Statute,  entitled  "An  Act  for  the  regulating  of  the  Privy 
Council  and  taking  away  the  Court  commonly  called  the  Star  Chamber," 
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it  was  by  Section  5  enacted,  "  that  neither  His  Majesty,  nor  his  Privy 
Council,  have  or  ought  to  have  any  Jurisdiction,  Power  or 
Authority,  by  English  Bill,  Petition,  Articles,  Libel,  or  any  other 
arbitrary  way  whatsoever,  to  examine  or  draw  into  question,  determine 
or  dispose  of  the  Lands,  Tenements,  Hereditaments,  Goods,  or 
Chattels  of  any  of  the  subjects  of  this  Kingdom ;  but  that  the  same 
ought  to  be  tried  and  determined  in  the  ordinary  Courts  of  Justice 
and  by  the  ordinary  course  of  the  law." 

The  Privy  Councillors  were  also  prohibited  by  that  Statute,  under  heavy 
penalties,  from  restraining  any  persons  of  their  liberty  by  "warrants  and  direc- 
tions," and  from  exercising  judicial  functions,  by  hearing  and  determining  matters 
affecting  the  property  of  the  subjects  of  the  Kingdom. 

The  function  of  advising  the  Sovereign  in  the  government  of  the 
Kingdom  is  now  discharged  as  to  all  important  matters  of  State  by  a 
select  portion  of  this  Council  called  the  Cabinet  Council,  who,  after 
being  sworn  in  as  Privy  Councillors,  receive  their  appointment  to  all 
the  principal  offices  of  State  from  the  fact  of  being  the  leading  members 
of  the  political  party  having  the  ascendancy  in  the  House  of  Com- 
mons. This  Cabinet  Council  or  Ministry  practically  administer  the 
Government,  and  become  responsible  for  its  measures,  resigning  their 
office  if  the  Sovereign  does  not  follow  their  advice,  or  if  their  political 
party  ceases  to  be  in  the  ascendancy  in  the  House  of  Commons.  In 
this  way  is  responsibility  brought  home  to  the  Executive  Department, 
and  harmony  of  action  established  between  the  Executive  and  the 
Legislative  branches  of  the  Government,  and  in  this  way  the  House  of 
Commons  is  able  to  exercise  a  control  over  all  the  Departments  of  the 
Executive  administration. 

The  King,  nevertheless,  has  a  right  to  dismiss  his  Ministry,  and  to 
appeal  to  the  people  to  support  a  new  administration.  For  the  opposition 
to  attempt  to  restrain  him  in  the  exercise  of  this  right,  and  to  coerce 
him  by  a  majority  of  the  existing  House  of  Commons,  would  be  over- 
stepping the  constitutional  limit  of  their  power.  (Macaulay's  Hist,  of 
Eng.  c.  20.  and  2  May  Cons.  Hist,  of  Eng  p.  79)  . 

The  origin  of  the  Cabinet  Council,  now  established  as  an  essentinl  feature 
of  Parliamentary  Government  in  England,  is  thus  given  by  Macaulay  : 

Down  to  the  year  1693,  William  III  distributed  the  chief 
offices  in  the  Government  equally  between  the  two  parties,  a  policy 
which  not  only  failed  to  secure  the  necessary  co-operation  of  either 
but  even  allowed  of  open  hostility  between  the  various  Ministers  of 
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the  Crown,  as  well  in  the  discharge  of  their  executive  duties  as  in  the 
discussions  in  Parliament. 

The  statesman  who  had  the  chief  share  in  forming  the  first 
English  Ministry  was  the  Earl  of  Sunderland,  whose  opinion  was, 
that  as  long  as  the  King  tried  to  balance  the  two  great  parties  against 
each  other  and  to  divide  his  favor  equally  between  them,  both  would 
think  themselves  illused,  and  neither  would  lend  to  the  Govern- 
ment their  hearty  and  steady  support,  which  was  now  greatly  needed. 
The  King,  however,  hesitated  long  before  he  would  bring  himself  to 
quit  that  neutral  position  which  he  had  long  occupied  between  the 
contending  parties,  but  finally  acted  upon  this  advice,  and  entrusted 
all  the  chief  administrative  offices  to  the  Whigs  who  commanded  a 
majority  in  the  House  of  Commons. 

Neither  William  nor  the  most  enlightened  of  his  advisers  fully  under- 
stood the  nature  and  importance  of  that  noiseless  revolution,  for  it  was 
no  less,  which  began  about  the  close  of  1693,  and  was  completed  about 
the  close  of  1696.  But  everybody  could  perceive  that,  at  the  close  of 
1693,  the  chief  offices  in  the  Government  were  distributed  not  unequally 
between  the  two  great  parties ;  that  the  men  who  held  those  offices  were 
perpetually  caballing  against  each  other,  haranguing  against  each  other, 
moving  votes  of  censure  on  each  other,  exhibiting  articles  of  impeach- 
ment against  each  other ;  and  that  the  temper  of  the  House  of  Commons 
was  wild,  ungovernable,  and  uncertain.  Everybody  could  perceive 
that,  at  the  close  of  1696,  all  the  principal  servants  of  the  Crown 
were  Whigs,  closely  bound  together  by  public  and  private  ties,  and 
prompt  to  defend  one  another  against  every  attack,  and  that  the 
majority  of  the  House  of  Commons  was  arranged  in  good  order  under 
those  leaders,  and  had  learned  to  move,  like  one  man,  at  the  word  of 
command.     (Hist,  of  Eng.  c.  20.) 

Kay,  thus  deeoribet  the  introdaoUoo  of  a  Cabinet  CouDcil  into  the  Govem- 
mcnt  of  the  CaDadiao  Provinoes. 

After  the  reunion  of  the  Canadian  Provinces,  in  1840,  a  remedy  was 
sought  for  disagreements  between  the  Executive  and  the  Legislature 
on  that  principle  of  ministerial  responsibility,  which  had  long  been 
accepted  as  the  basis  of  Constitutional  Government  in  England,  and 
in  1847,  Responsible  Government  was  fully  established  under  Lord 
Elgin.  From  that  time  the  Governor-Generals  eleoted  their  advisers 
from  that  party  which  was  able  to  command  a  majority  in  the  Legisla- 
tive Assembly,  and  accepted  the  policy  recommended  by  them.     *    * 
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By  the  adoption  of  this  principle  a  colonial  constitution  has 
become  the  very  image  and  reflection  of  Parliamentary  Government  in 
England.  The  Governor,  like  the  Sovereign  whom  he  represents,  holds 
himself  aloof  from  and  superior  to  parties,  and  governs  through  consti- 
tutional advisers  who  have  acquired  an  ascendancy  in  the  Legislature. 

He  leaves  contending  parties  to  fight  out  their  own  battles  ;  and,  by 
admitting  the  stronger  party  to  his  councils,  brings  the  Executive 
authority  into  harmony  with  popular  sentiments, — the  Executive 
Council  being  a  removable  body,  in  analogy  to  the  usage  prevailing 
in  the  British  Constitution, — it  being  understood  that  councillors  who 
have  lost  the  confidence  of  the  Local  Legislature  will  tender  their 
resignations  to  the  Governors  ;  and,  as  the  recognition  of  this  doctrine 
in  England,  has  practically  transferred  the  supreme  authority  of  the 
State,  from  the  Crown,to  Parliament  and  the  people, — so,  in  the  Colonies, 
has  it  wrested,  from  the  Governor  and  the  Parent  State,  the  direction 
of  Colonial  affairs.      (2  May  Cons.  Hist,  of  Eng.  p.  533.) 

As  a  rule,  says  Todd  (Pari.  Gov.  in  British  Colonies,  p.  42)  all 
outgoing  ministers  should  resign  their  seats  in  the  Executive  Council, 
or  be  formally  removed  from  that  body.  Hitherto,  it  has  not  been 
deemed  expedient  to  retain  ex-cabinet  ministers  on  the  list  of  Colonial 
Executive  Councils  merely  as  honorary  members  and  in  analogy  to 
imperial  practice.  An  organization  resembling  the  imperial  privy 
council,  and  liable  to  be  convened,  on  special  occasions,  or  for  ceremo- 
nial purposes,  is  not  ordinarily  required  in  colonial  institutions,  which, 
at  the  outset  at  least,  should  be  as  simple  and  practical  as  possible. 
But  in  the  Dominion  of  Canada,  the  practice  prevails  that  "  the  Queen's 
Privy  Council  for  Canada  " — the  members  of  which  are  appointed  by 
the  Governor-General,  "  to  aid  and  advise  in  the  Government,"  and  are 
removed  at  his  discretion — are  nevertheless  permitted  to  retain  an  hon- 
orary position  in  the  Council  after  their  retirement  from  the  cabinet. 
By  command  of  the  Queen  "  members  of  the  Privy  Council,  not  of  the 
Cabinet,"  have  a  special  precedence  within  the  Dominion,  and  are  per- 
mitted to  be  styled  "  Honourable  "  for  life.  (See  same  work,  p.  228,  for 
table  of  precedence.) 

All  Powers  12.  All  Po^Grs,  Authorities,  and  Functions  v^hich  under 

"exlrds^e^  by^^  any  Act  of  the  Parliament  of  Great  Britain,  or  of  the  Par- 

Gene^ai  with  liament  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

advice  of  Vrwy  *-"  ' 

^^JJJj^'/*'"    or  of  the  Legislature  of  Upper  Canada,  Lower  Canada,  Canada, 
Nova  Scotia,  or  New  Brunswick,  are  at  the  Union  vested  in 
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or  exercisable  by  the  respective  Governors  or  Lieutenant 
Governors  of  those  Provinces,  with  the  Advice,  or  with  the 
Advice  and  Consent,  of  the  respective  Executive  Councils 
thereof,  or  in  conjunction  with  those  Councils,  or  with  any 
Number  of  Members  thereof,  or  by  those  Gt>vernors  or  Lieu- 
tenant Governors  individually,  shall,  as  far  as  the  same  con- 
tinue in  existence  and  capable  of  being  exercised  after  the 
Union  in  relation  to  the  Government  of  Canada,  be  vested 
in  and  exercisable  by  the  Governor  General,  with  the 
Advice  or  with  the  Advice  and  Consent  of  or  in  conjunction 
with  the  Queen's  Privy  Council  for  Canada,  or  any  Members 
thereof,  or  by  the  Governor  General  individually,  as  the 
Case  requires,  subject  nevertheless  (except  with  respect  to 
such  as  exist  under  Acts  of  the  Parliament  of  Great  Britain 
or  of  the  Parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland)  to  be  abolished  or  altered  by  the  Parliament  of 
Canada. 

13.  The  Provisions  of  this  Act  referring*  to  the  Governor  ApDikj^aoi 
General  in  Council  shall  be  construed  as  referring  to  the   t»"*M«» 
Governor   General  acting  by  and   with  the  Advice  of  the    ^SSAl 
Queen  8  Privy  Council  for  Canada. 

14.  It  shall  be  lawful    for  the   Queen,  if  Her  Majesty  Jjj^jj*;^'*;;;^ 
thinks  fit,  to  authorize  the  Governor  General,  from  Time  to     (^"JS, 
Time,  to  appoint  any  Person  or  any  Persons,  jointly  or  sever-   ^•••^  •• 
ally,  to  be  his  Deputy  or  Deputies  within  any  Part  or  Parts 
of  Canada,  and  in  that  Capacity  to  exercise,  during  the  plea- 
sure of  the  Governor  General,  such  of  the  Powers,  Authorities, 
and  Functions  of  the   Governor  General  as  the  Governor 
General  deems  it  necessary  or  expedient  to  assign  to  him  or 
them,  subject  to  any  Limitations  or  Directions  expressed  or 
given  by  the  Queen  ;  but  the  Appointment  of  such  a  Deputy 
or  Deputies  shall   not  affect  the  Exercise  by  the  Governor 
General  himself  of  any  Power,  Authority,  or  Function. 

The  following  extract*  from  Royal  Letters-Patent  of  6th  October,  1878,  r«- 
pecting  the  Office  of  Governor  General  with  the  Royal  Instruotions  of  ftine  date 
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show  the  Powers,  Authorities,  and  Functions  that  are  vested  in  the  Governor 
Generals  of  the  Dominion  of  Canada  by  virtue  of  their  oflfice. 


Whereas  by  the  12th  section  of  "  The  British  North  America  Act 
1867,"  certain  powers,  aiithorities,  and  functions  were  declared  to  be 
vested  in  the  Governor  General :  and  whereas  We  are  desirous  of 
making  effectual  and  permanent  provision  for  the  office  of  Governor 
General  in  and  over  Our  said  Dominion  of  Canada,  without  making  new 
Letters- Patent  on  each  demise  of  the  said  Office  :  Now,  know  ye,  that, 

III.  We  do  further  authorize  and  empower  Our  said  Governor 
General  to  constitute  and  appoint,  in  Our  name  and  on  Our  behalf,  all 
such  Judges,  Commissioners,  Justices  of  the  Peace,  and  other  necessary 
Officers  and  Ministers  of  Our  said  Dominion,  as  may  be  lawfully  con- 
stituted or  appointed  by  Us. 

IV.  And  We  do  further  authorize  and  empower  Our  said  Governor 
General,  so  far  as  we  lawfully  may,  upon  sufficient  cause  to  him 
appearing,  to  remove  from  his  office,  or  to  suspend  from  the  exercise  of 
the  same,  any  person  exercising  any  office  within  Our  said  Dominion, 
under  or  by  virtue  of  any  Commission  or  Warrant  granted,  or  which 
may  be  granted,  by  Us,  in  Our  name,  or  under  Our  authority. 

V.  And  We  do  further  authorize  and  empower  our  said  Governor 
General  to  exercise  all  powers  lawfully  belonging  to  Us,  in  respect  of 
the  summoning,  proroguing,  or  dissolving  the  Parliament  of  Our  said 
Dominion. 

VI.  And  whereas  by  "The  British  North  America  Act,  1867,"  it 
is  amongst  other  things  enacted,  that  it  shall  be  lawful  for  Us,  if  We 
think  fit,  to  authorize  the  Governor  General  of  Our  Dominion  of  Canada 
to  appoint  any  person  or  persons,  jointly  or  severally,  to  be  his  Deputy 
or  Deputies  within  any  part  or  parts  of  Our  said  Dominion,  and  in 
that  capacity,  to  exercise,  during  the  pleasure  of  Our  said  Governor 
General,  such  of  the  powers,  authorities,  and  functions  of  Our  said 
Governor  General  as  he  may  deem  it  necessary  or  expedient  to  assign 
to  such  Deputy  or  Deputies,  subject  to  any  limitations  or  directions 
from  time  to  time  expressed  or  given  by  Us  :  Now,  We  do  hereby 
authorize  and  empower  Our  said  Governor  General,  subject  to  such 
limitations  and  directions  as  aforesaid,  to  appoint  any  person  or  persons, 
jointly  or  severally,  to  be  his  Deputy  or  Deputies  within  any  part  or 
parts  of  Our  said  Dominion  of  Canada,  and  in  that  capacity  to  exercise, 
during  his  pleasure,  such  of  his  powers,  functions  and  authorities,  as  he 
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may  deem  it  necessary  or  expedient  to  assign  to  him  or  them :  Pro- 
vided always,  that  the  appointment  of  such  a  Deputy  or  Deputies  shall 
not  affect  the  exercise  of  any  such  power,  authority  or  function  by  Our 
said  Governor  General  in  person. 

VII.  And  We  do  hereby  declare  Our  pleasure  to  be  that,  in  the 
event  of  the  death,  incapacity,  removal,  or  absence  of  Our  said  Governor 
General  out  of  Our  said  Dominion,  all  and  every,  the  powers  and 
authorities  herein  granted  to  him,  shall,  until  Our  further  pleasure  is 
signified  therein,  be  vested  in  such  person  as  may  be  appointed  by  Us 
under  our  Sign-Manual  and  Signet  to  be  our  Lieutenant  Governor  of 
Our  said  Dominion  ;  or  if  there  shall  be  no  such  Lieutenant  Governor 
in  Our  said  Dominion,  then  in  such  person  or  persons  as  may  be 
appointed  by  Us  under  Our  Sign-Manual  and  Signet  to  administer  the 
Government  of  the  same;  and  in  case  there  shall  be  no  person  or 
persons  within  Our  said  Dominion  so  appointed  by  Us,  then  in  the 
Senior  Officer  for  the  time  being  in  command  of  Our  regular  troops  in 
Our  said  Dominion  :  Provided  that  no  such  powers  or  authorities  shall 
vest  in  such  Lieutenant-Governor,  or  such  other  person  or  persons, 
until  he  or  they  shall  have  taken  the  oaths  appointed  to  be  taken  by 
the  Governor  General  of  Our  said  Dominion,  and  in  the  manner 
provided  by  the  Instructions  accompanying  these  our  Letters-Patent. 

VIII.  And  We  do  hereby  require  and  command  all  Our  Officers 
and  Ministers,  Civil  and  Military,  and  all  other  the  inhabitants  of  Our 
said  Dominion,  to  be  obedient,  aiding  and  assisting,  unto  Our  said 
Governor  General,  or,  in  the  event  of  his  death,  incapacity,  or  absence, 
to  such  perjson  or  persons  as  may,  from  time  to  time,  under  the  provi- 
sions of  these  Our  Letters-Patent,  administer  the  Government  of  Our 
said  Dominion. 

IX.  And  We  do  hereby  reserve  to  Ourselves,  Our  heirs  and  suc- 
cessors, fuU  power  and  authority,  from  time  to  time,  to  revoke,  alter  or 
amend  these  Our  Letters-Patent  as  to  Us  or  them  shall  seem  meet. 

X.  And  We  do  further  direct  and  enjoin,  that  these  Our  LetteiB- 
Patent  shall  be  read  and  proclaimed  at  such  place  or  places  as  Our 
said  Governor  General  shall  think  fit,  within  Our  said  Dominion  of 
Canada. 

(Dom.  Sessional  Papers  of  1879,  No.  14.) 
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Instructions  to  our  Governor  General  in  and  over  Our  Dominion  of 
Canada,  or,  in  his  absence,  to  Our  Lieutenant-Governor,  or  the 
Officer  for  the  time  being  administering  the  Government  of  Our 
said  Dominion. 

Whereas  by  certain  Letters-Patent  bearing  even  date  herewith, 
We  have  constituted,  ordered,  and  declared  that  there  shall  be  a 
Governor  General  (hereinafter  called  Our  said  Governor  General)  in 
and  over  Our  Dominion  of  Canada  (hereinafter  called  Our  said  Domi- 
nion), and  We  have  thereby  authorized  and  commanded  Our  said 
Governor  General  to  do  and  execute  in  due  manner  all  tilings  that 
shall  belong  to  his  said  command,  and  to  the  trust  We  have  reposed 
in  him  according  to  the  several  powers  and  authorities  granted  or 
appointed  him  by  virtue  of  the  said  Letters- Patent  and  of  such  Com- 
mission as  may  be  issued  to  him  under  Our  Sign-Manual  and  Signet, 
and  according  to  such  Instructions  as  may,  from  time  to  time,  be  given 
to  him,  under  Our  Sign-Manual  and  Signet,  or  by  Our  Order  in  Our 
Privy  Council,  or  by  Us  through  One  of  Our  Principal  Secretaries  of 
State,  and  to  such  Laws  as  are  or  shall  hereafter  be  in  force  in  Our 
said  Dominion.  Now  therefore.  We  do,  by  these  Our  Instructions 
under  Our  Sign-Manual  and  Signet,  declare  Our  pleasure  to  be  that 
Our  said  Governor  General  for  the  time  being  shall,  with  all  due 
solemnity,  cause  Our  Commission,  under  Our  Sign-Manual  and  Signet, 
appointing  Our  said  Governor  General  for  the  time  being,  to  be  read 
and  published  in  the  presence  of  the  Chief  Justice  for  the  time  being, 
or  other  Judge  of  the  Supreme  Court  of  Our  said  Dominion,  and  of 
the  members  of  the  Privy  Council  in  our  said  Dominion :  And  We  do 
further  declare  Our  pleasure  to  be  that  Our  said  Governor  General, 
and  every  other  officer  appointed  to  administer  the  Government  of  Our 
said  Dominion,  shall  take  the  Oath  of  Allegiance  in  the  form  provided 
by  an  Act  passed  in  the  Session  holden  in  the  Thirty-first  and  Thirty- 
second  years  of  Our  Pteign,  intituled :  *'  An  Act  to  Amend  the  Law 
relating  to  Promissory  Oaths  ; "  and  likewise  that  he  or  they  shall  take 
the  usual  Qath  for  the  due  execution  of  the  Office  of  Our  Governor 
General  in  and  over  Our  said  Dominion,  and  for  the  due  and  impartial 
administration  of  justice ;  which  Oaths  the  said  Chief  Justice  for  the 
time  being  of  Our  said  Dominion,  or,  in  his  absence,  or,  in  the  event 
of  his  being  otherwise  incapacitated,  any  Judge  of  the  Supreme  Court 
of  Our  said  Dominion,  shall,  and  he  is  hereby  required  to  tender  and 
administer  unto  him  or  them. 

II.  And  We  do  authorize  and  require  Our  said  Governor  Gene- 
ral, from  time  to  time,  by  himself  or  by  any  other  person  to  be  authorized 
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by  him  in  that  behalf,  to  administer  to  all  and  to  every  person  or 
persons  as  he  shall  think  fit,  who  shall  hold  any  office  or  place  of  trust 
or  profit  in  our  said  Dominion,  the  said  Oath  of  Allegiance,  together 
with  such  other  Oath  or  Oaths  as  may,  from  time  to  time,  be  prescribed 
by  any  Laws  or  Statutes  in  that  behalf  made  and  provided. 

III.  And  We  do  require  Our  said  Governor  General  to  communicate 
forthwith  to  the  Privy  Council  for  Our  said  Dominion  these  Our 
Instructions,  and  likewise  all  such  others,  from  time  to  time,  as  he  shall 
find  convenient  for  Our  service  to  l)e  imparted  to  them. 

IV.  Our  said  Govenior  General  is  to  take  care,  that  all  laws 
assented  to  by  him  in  Our  name,  or  reserved  for  the  signification  of 
Our  pleasure  thereon,  shall,  when  transmitted  by  him,  Ije  fairly 
abstracted  in  the  margins,  and  be  accompanied,  in  such  cases  as  may 
seem  to  him  necessary,  with  such  explanatory  observations  as  may  be 
required  to  exhibit  the  reasons  and  occasions  for  proposing  such  Laws ; 
and  he  sliall  also  transmit  fair  copies  of  the  Journals  and  Minutes  of  the 
proceedings  of  the  Parliament  of  Our  said  Dominion,  which  he  is  to 
require  from  the  clerks,  or  other  proper  officers  in  that  behalf,  of  the 
said  Parliament. 

v.  And  We  do  further  authorize  and  empower  Our  said  Governor 
General,  as  he  shall  see  occasion,  in  Our  name  and  on  Our  behalf, 
when  any  crime  lias  Ixjen  committed  for  which  the  offender  may  lie 
tried  within  Our  said  Dominion,  t<^)  grant  a  pardon  to  any  accom])lice, 
not  being  the  actual  perpetrator  of  such  crime,  who  shall  give  such 
information  as  shall  lead  to  the  conviction  of  the  principal  offender ; 
and,  further,  to  grant  to  any  oftender  convicted  of  any  crime  in  any 
Court,  or  before  any  Judge,  Justice,  or  Magistrate,  within  Our  said 
Dominion,  a  pardon,  either  free  or  subject  to  lawful  conditions,  or  any 
respite  of  the  execution  of  the  sentence  of  any  such  offender,  for  such 
period  as  to  Our  said  Governor  General  may  seem  fit,  and  to  remit  any 
fines,  i^enalties,  or  forfeitures  which  may  l)ecome  due  and  piyahle  to 
Us — l*rovided  always,  that  Our  said  Governor  General  shall  not  in  any 
case,  except  where  the  offence  has  been  of  a  imlitical  nature,  make  it 
a  condition  of  any  pardon  or  remission  of  sentence  that  the  offender 
shall  be  banished  from  or  shall  absent  himself  from  Our  said  Doini* 
nion.  And  We  do  hereby  direct  and  enjoin  that  Our  said  Govenior- 
Genei*al  shall  not  paixlon  or  reprieve  any  such  offender  without  first 
receiving  in  capital  cases  the  advico  of  the  Privy  Council  for  Our  said 
Dominion,  and  in  other  cases  the  advioe  of  one,  at  least,  of  his  Minis- 
ters ;  and  in  any  case  in  which  such  parAon  or  reprieve  might  directly 
affect  the  interests  of  Our  empire,  or  of  any  country  or  pUce  beyond 

It 
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the  jurisdiction  of  the  Government  of  Our  said  Dominion,  Our  said 
Governor  Geneml  shaU,  before  deciding  as  to  either  pardon  or  reprieve, 
take  those  interests  specially  into  his  own  personal  consideration  in 
conjunction  with  such  advice  as  aforesaid. 

YI.  .And  whereas  great  prejudice  may  happen  to  Our  service  and 
to  the  security  of  Our  said  Dominion  by  the  absence  of  Our  said 
Governor  General,  he  shall  not,  upon  any  pretence  whatever,  quit  Our 
said  Dominion  without  having  first  obtained  leave  from  Us  for  so 
doing  under  Our  Sign-Manual  and  Signet,  or  through  one  of  Our  Prin- 
cipal Secretaries  of  State.  V.  11. 
(Dom,  Sessional  Papers  of  1879,  No.  14.) 

Actions s  against  Representatives  of  the  Crown. 

In  Hill  &  Bigge  et  al.  (3  Moore's  P.  C.  465),  which  was  an  action 
of  debt  brought  against  the  Lieutenant-Governor  of  the  Island  of 
Trinidad  in  one  of  the  Civil  Courts  of  the  Island,  for  a  debt  contracted 
before  he  became  Governor ;  on  the  Appeal  before  their  Lordships  of 
the  Privy  Council  it  was  contended  on  his  behalf  that  he  was  vested 
with  judicial  as  well  as  the  executive  power,  so  that  he  could  do  all 
such  acts  as  belong  to  the  Supreme  authority  acting  judicially  as  well 
as  executively,  and  that  no  civil  action  would  therefore  lie  against  him. 
But  it  was  held  by  their  Lordships,  that  the  Governor  of  a  Colony  is 
liable  to  be  sued  in  the  Courts  of  his  Colony. 

The  Counsel  for  Lieutenant-Governor  Hill  also  contended,  that  the 
Governor  is  in  the  nature  of  a  Viceroy,  and  of  necessity  part  of  the 
privileges  of  the  King  are  communicated  to  him  during  the  time  of 
his  Government ;  that  no  criminal  prosecution  lies  against  him,  and  no 
civil  action  will  lie  against  him,  and  then  said : — 

The  point  has  been  expressly  decided  in  Canada,  in  Harvey  v. 
Lord  Aylmer  (Stuart's  K.  B.  Rep.  542)  :  there,  an  action  of  debt  was 
brought  against  the  defendant  by  a  servant,  and  the  claim  being  an 
account  of  wages,  and  damages  for  the  non-payment  thereof.  The 
defendant  pleaded  that  he  was  Governor  of  the  Province  of  Lower 
Canada,  and  averred  that  so  long  as  he  continued  to  execute  the  said 
office  and  trust,  no  suit  nor  action  could  be  had  or  maintained  against 
him  in  any  of  His  Majesty's  Courts  within  the  Province  for  any 
matter  or  thing  whatsoever,  and  the  Court  allowed  the  exception,  and 
dismissed  the  action, — Chief  Justice  Sewell  observing,  that  there 
was  no  room  to  doubt  the  validity  of  the  exception  which  had  been 
filed.     The  Court  were  of  the  opinion  that  the  case  of  Fabrigas  v. 
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Mostyn  (1  Cowp.  p.  161,  2  W.  Bl.  929)  was  alone  sufticient  to 
determine  the  question,  but  they  cited  all  the  authorities  (among 
others,  Tandy  v.  Lord  Westmoreland),  and  stated  two  cases  of  a 
similar  nature  which  had  already  been  decided  in  the  Upper  Province 

Ijfud  Broutrham  in  dolivering  the  judixuicnt  of  their  Lonlsliips  g-iid: 

It  is  unnecessary  to  say  anything  of  Tandy  v.  Lord  Westmore^ 
land,  because  the  question  there  arose  upon  an  act  of  the  Lord-Lieu- 
tenant in  his  capacity  of  Governor,  and  because  there  would  be  no 
safety  in  relying  upon  the  report  of  the  case  ;  it  ascribes  dicta  to  the 
Court  which  there  is  every  reason  to  suppose  must  be  inaccurately 
reported,  dicta,  in  some  of  which  it  is  impossible  to  concur. 

The  case  of  Fahmgaa  v.  Mostyn,  when  it  came  by  error  into  the 
King's  Bench,  furnishes  the  only  thing  like  authority  for  the  conten- 
tion of  those  who  seek  to  impeach  the  judgment  under  review,  and  it 
is  not  pretended  that  the  decision  is  ujwn  the  point  now  in  question. 
An  action  of  trespass  and  false  imprisonment  having  been,  brought 
against  the  Governor  of  Minorca,  he  pleaded :  firsts  the  general 
issue,  and  then  a  justification  ;  that  he  had,  as  Governor,  and  in  the 
discharge  of  his  duty,  imprisoned  and  removed  plaintiff,  to  prevent 
and  put  down  a  riot  and  mutiny  in  which  he  was  engaged. 

To  this  special  plea  there  was  a  replication  de  injuria,  and  both 
issues  were  found  for  plaintiff,  whereupon — the  defendant  having 
tendered  a  bill  of  exceptions  on  the  ground  that  the  learned  Judge  wlio 
tried  the  cause  ought  to  have  directed  the  jury  to  fin<l  for  the 
defendant,  because  he  had  acted  as  Governor  of  Minorca,  and  was 
not  liable  to  be  sued  in  the  Courts  of  England,  for  acts  doae  ia 
Minorca — a  writ  of  error  was  brought  in  K.  B.,  and  the  Court  gave 
judgment  for  the  defendant  in  error  (plaintitt'  below),  holding  it  quite 
clear  that  an  action  will  lie,  and  that  the  learned  Judge  did  right  ia 
not  directing  the  jury  as  required  by  the  defendant.  There  having 
been  no  evidence  to  support  the  plea  of  justiHctition,  there  could  be  no 
objection  taken  to  the  finding  of  the  jury,  and  a  motion  for  a  new  trial 
in  the  Common  Pleas  had  been  refused,  whether  made  against  the 
verdict  or  against  the  Judge's  direction  does  not  distinctly  ap|)ear.  Xor 
indeed  is  it  (juite  clear  fnun  the  report,  in  which  way  the  (Jovernor's 
Counsel  really  meant  to  shape  their  case ;  and  this,  though  tiie  fact 
that  three  elaborate  arguments  had  been  heard,  is  observed  u|)on  by 
the  Court  in  passing  the  judgment. 

This  much,  however,  is  quite  certain — that  the  decision  is  not 
against  the  liability  of  Governor  Mostyn  to  be  sued  in  the  Island, 
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during  his  Government,  even  for  acts  of  Stcate  done  by  him,  much 
less  for  a  private  debt,  contracted  in  his  individual  capacity,  before 
his  Government  commenced.  It  is  only  a  decision  that  he  was  liable 
to  be  sued  in  England  for  personal  wrongs  done  by  him  while  Governor 
of  Minorca. 

Nor  does  the  decision  thus  given  rest  upon  any  doctrine  denying 
his  liability  to  be  sued  in  the  Island.  There  is  no  doubt,  a  dictum 
of  Lord  Mansfield  in  giving  the  Judgment,  that  "  the  Governor  is  in 
the  nature  of  a  Viceroy,  and  that,  therefore,  locally  during  his  Govern- 
ment no  civil  or  criminal  action  will  lie  against  him."  And  the  reason, 
and  the  only  reason,  given  for  this  position,  is,  because  ux)on  process  he 
would  be  subject  to  imprisonment.  With  the  most  profound  respect  for 
the  authority  of  that  illustrious  Judge,  it  must  be  observed,  that,  as  has 
been  shown,  the  Governor  being  liable  to  process  during  his  govern- 
ment, would  not,  of  any  necessity  follow  from  his  being  liable  to 
action,  and  that  the  same  argument  might  be  used  to  show  that,  an 
action  lies  not,  against  persons  enjoying  undoubted  freedom  from  arrest 
by  reason  of  privilege. 

But  the  decision  in  the  case  does  not  rest  on  this  dlctiiTn ;  on  the 
contrary,  Lord  Mansfield  goes  on  to  say  that  anotlier  reason  of  a 
different  kind  "  would  alone  be  decisive,  and  indeed  the  dictum  itself 
is  introduced  as  if  the  question  had  arisen  upon  a  plea  in  abatement 
to  the  jurisdiction — whereas,  it  arose  not  on  the  pleadings^  at  all,  as 
his  Lordship  more  than  once  remarked.  Nothing  can  be  more  clear 
than — the  action  being  of  a  transitory  nature — its  being  maintainable 
in  Minorca  would  not  have  prevented  it  from  lying  in  England  also. 
It  is  a  possibility  that  the  expressions  used  may  have  been  somewhat 
altered  in  the  report ;  but,  supposing  the  report  is  quite  accurate  in 
all  respects,  the  decision  in  no  way  supports  the  contention  of  the 
appellant. 

Eespecting  the  alleged  judicial  powers  of  the  Governor  of  Trinidad  it 
cannot  be  alleged  that  the  process  runs  in  his  name  ;  and  even  if  he  were 
(which  he  is  not)  the  Court  of  Error,  that  would  not  decide  that  he  cannot 
be  sued.  The  Judges  of  Courts  in  this  country,  which  have  the  most 
unquestionable  jurisdiction  in  certain  actions,  are  themselves  liable  to  be 
sued  in  such  Courts ;  and  cases  might  easily  be  figured  in  which  great  diffi- 
culty would  arise  how  to  try  suits  brought  against  them  in  consequence 
of  their  official  position ;  but  the  possibility  of  such  difficulties,  whatever 
legislative  enactments  it  might  give  rise  to  upon  its  nearer  approach, 
can  never  surely  be  urged  as  a  reason  for  denying  what  all  men  know 
to  be  the  law,  namely,  that  those  parties  are  liable  to  be  sued. 
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It  may  safely  be  affirmed  that  they  who  maintain  the  exemption  of 
any  person  from  the  law  by  which  all  the  King's  subjects  are  bound  *  ♦ 
are  bound  to  show  some  reason  or  authority  leaving  no  doubt  upon  the 
point.  *  *  *  Nor  must  we  forget,  in  reference  to  the  position  of  the 
Supreme  power  in  the  State,  that,  by  our  law  and  constitution,  it  is 
not  in  the  Sovereign,  but  in  the  Parliament — the  Sovereign  himself 
being  liable  to  be  sued,  though  in  a  particular  manner.  But,  it  is  not  at 
all  necessary  that,  in  holding  a  Governor  liable  to  be  sued,  we  should 
hold  his  person  liable  to  arrest  while  on  service,  that  is,  while  resident 
in  liis  Government. 

In  Musjrrave  v.  Pulido  (a  very  recent  case  decided  13th  December,  1879, 
28  W.  K.  373)  it  was  held  by  their  Lord.ships  of  the  Judicial  Committee 
(foUowiug  the  decision  in  Hill  v.  Bigge)  that  there  whs  no  personal  privilege 
appertaining  to  the  oflBcc  of  Governor  which  exempted  him  from  being  sued 
in  the  Courts  of  the  Colony  of  which  he  was  Governor — tliat  tlie  Governor  of 
u  Colony  (in  ordinary  cases)  cannot  be  regarded  as  a  Viceroy,  nor  can  it  be 
assumed  that  he  possesses  general  sovereign  power ;  that  his  authority  is 
derived  from  his  commission,  and  limited  to  the  powers  thereby  expressly  or 
impliedly  entrusted  to  him. 

The  Appeal  was  instituted  by  the  Crown  from  a  judgment  of  the 
Supreme  Court  of  the  Island  of  Jamaica,  of  the  6th  of  July,  1878. 

The  appellant  was  Sir  Anthony  ^fusgrave,  K.C.M.G.,  Governor  of 
Jamaica,  and  the  suit  was  brought  against  him  in  November,  1877,  for 
the  recovery  of  £14,000  damages  in  trespass,  for  the  alleged  unlawful 
detention  by  the  Governor  or  his  agents  of  a  ship  called  the  Florence, 
of  which  the  respondent,  Senor  Josd  Ignacio  Pulido,  was  the  charterer. 
The  declaration  set  forth  that  the  ship,  while  on  a  voyage  from  Colon, 
in  Columbia,  to  St.  Thomas,  put  into  the  port  of  Kingston,  Jamaica, 
in  distress  and  for  rei)airs,  and  that  when  she  was  ready  to  leave,  the 
Governor  and  others  detained  her  for  a  month,  putting  the  respondent 
to  great  expense  in  procuring  her  release.  The  Governor  answered  that 
at  the  time  of  the  grievances  alleged  there  was  a  proclamation  in  force 
prohibiting  persons  from  exiK)rting  or  sending,  among  other  things, 
gunpowder,  |)ercussion  caps,  arms,  or  ammunition  of  war ;  Uiat  such 
ai  tides  were  found  stored  on  board  the  Florence  and  were  consequently 
detained ;  and  that  the  act  of  detention  was  done  in  his  ofTicial  capacity 
as  (iovernor,  in  the  bond  fide  discharge  of  his  duty  as  such,  without 
any  personal  interest  of  his  own.  After  this,  the  Governor,  by  his 
attorney,  accepted  service  of  the  writ.  The  Court  held  that,  assuming 
the  existence  of  the  right,  immunity,  or  privilege  claimed  on  behalf  of 
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his  Excellency,  it  must  be  considered  as  waived  to  the  extent  of  his 
appearance  to  the  action.  His  Excellency  tlien  ])leaded  fornmlly  that 
he  was  entitled,  as  Governor,  to  the  privileges  and  exemptions  ai^per- 
taining  to  the  office  and  its  holder,  and  that  the  acts  in  question  were 
done  in  the  exercise  of  his  reasonable  discretion  and  as  acts  of  State. 
The  case  was  argued  on  demurrer  before  the  Supreme  Court  on  the 
6th  of  July,  1878.  The  Chief  Judge  (Sir  J.  L.  Smith)  in  giving 
judgment  (in  which  Mr.  Justice  Ker  concurred),  said,  in  effect,  that  it 
must  be  taken  to  be  established  that  there  was  no  personal  privilege 
appertaining  to  the  office  of  Governor  which  exempted  him  from  being 
sued  in  the  courts  of  the  colony  of  which  he  was  Governor.  ("  Hill  v. 
Bigge,"  3  Moore's  Privy  Council  Eeports,  465.)  The  Governor  of 
a  colony  did  not  represent  the  Sovereign  generally,  but  had  only  the 
functions  delegated  to  him  by  the  terms  of  his  commission — in  other 
words,  the  Governor  of  a  colony  was  not  a  Viceroy,  but  simply  an 
officer  with  limited  authority  from  the  Crown.  A  foreign  Ambassador, 
on  the  contrary,  was  absolutely  exempt  from  all  municipal  jurisdiction 
by  the  comity  of  nations  and  the  rules  of  international  law.  As  to 
the  other  plea,  the  Chief  Justice  held  that  it  failed  to  show  how  or  in 
what  w^ay  the  acts  complained  of  were  to  be  regarded  as  acts  of  State. 
The  demun-ers  were  therefore  allowed.  From  that  decision  the  present 
appeal  was  instituted. 

It  was  argued  for  the  Governor  that  the  pleas  were  good  ;  that  his 
Excellency,  as  Governor  of  the  Island,  was  not  liable  te  be  sued  in  an 
action  of  trespass,  or  for  acts  done  by  him  as  acts  of  State  ;  and  that 
the  demurrers  admitted  that  the  acts  complained  of  were  done  by  the 
Governor  in  his  reasonable  discretion  and  as  acts  of  State.  On  the 
other  hand,  it  was  contended  that  there  was  no  personal  privilege 
exempting  the  Governor  from  being  sued,  and  that  the  judgment  of  the 
Court  below  was  correct. 

Their  Lordships,  in  their  judgment,  said,  that  as  a  plea  of  privilege 
claiming  immunity  to  the  Governor  from  liability  to  be  sued  in  the 
courts  of  his  colony,  it  could  not  be  sustained.  This  was  the  effect  of  the 
decision  of  the  Judicial  Committee  in  the  case  of  "  Hill  &  Bigge."  The 
plea  must  show  by  proper  and  sufficient  averments  that  the  acts  in  ques- 
tion were  acts  of  State  within  the  limits  of  the  Governor's  commission, 
done  by  him  as  a  servant  of  the  Crown.  In  other  words,  it  must  be  shown 
that  the  acts,  as  acts  of  State,  were  not  cognizable  by  any  municipal 
Court.  In  the  case  of  "  Fabrigas  v.  Mostyn,"  the  defendant,  who  was 
the  Governor  of  Minorca,  pleaded  that  he  banished  the  defendant  to 
preserve  the  peace  of  the  Island  and  without  undue  violence.     The 
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plea,  however,  was  not  proved ;  but  Lord  Mansfield  stated,  that  if  the 
justification  pleaded,  had  been  shown,  the  Court  might  have  considei'ed 
it  a  sufficient  answer.  In  the  later  case  of  "  Cameron  v.  Kyte  "  it 
was  decided  by  the  Judicial  Committee  that  the  simple  act  of  the 
Governor  alone,  unauthorized  by  his  commission  was  not  equivalent  to 
an  act  of  the  Crown,  and  in  "  Phillips  v.  Eyre "  it  was  in  effect 
declared  that,  but  for  the  Colonial  Act  of  Indemnity,  the  action  might 
have  been  maintained. 

Let  it  be  granted,  that  for  acts  of  power  done  by  a  Governor  under 
and  within  the  limits  of  his  commission  he  is  protected,  because  in 
doing  them  he  is  the  servant  of  the  CrowTi,  and  is  exercising  its  sovereign 
authority  ;  the  like  protection  cannot  be  extended  to  acts  which  are 
wholly  beyond  the  authority  confided  to  him.  Such  acts,  though  the 
Governor  may  assume  to  do  them  as  Governor,  cannot  be  considered  as 
done  on  behalf  of  the  Crown,  nor  to  be  in  any  proper  sense  acts  of 
State.  When  questions  of  this  kind  arise,  it  must  necessarily  be  within 
the  province  of  Municipal  Courts  to  determine  the  true  character  of 
the  acts  done  by  a  Governor ;  though  it  may  be,  that,  when  it  is  estab- 
lished that  the  particular  act  in  question  is  really  an  act  of  State 
policy,  done  under  authority  of  the  Crown,  the  defence  is  complete, 
and  the  Courts  can  take  no  further  cognizance  of  it. 

Their  Lordships  consequently  decided  that  the  plea  of  privilege 
raised  by  the  defendant  was  unmaintainable. 


tl  \s 


In  JtAy  ft  al.  k Macdonald  (23  L.  C.  J.,  16),  an  injunction 
by  the  Superior  Court,  Montreal,  against  the  defendants  (the 
sioner  of  Public  Works  and  the  Government  Engineer),  at  the  instance 
of  the  contractor  MacDonald,  to  restrain  them  from  taking  possession 
of  a  public  work,  together  with  the  contractor's  works  and  pro|)erty. 
The  Defendants  refused  to  obey  the  writ  of  Injunction  and  took  pos- 
session of  the  works.  A  motion  was  then  made  by  the  Defendants 
to  dissolve  the  Injunction  order,  while  they  remained  in  contempt, 
which  was  dismissed.  On  ap{>eal  from  the  judgment  dismissing  \.\\\& 
motion  : — 

It  was  held,  by  the  Court  of  Queen's  Bench  as  one  of  the  grounds 
of  dissolving  tlie  Injunction  (Monk  and  Pamsay,  J.J.,  dissenting)  that 
an  injunction  cannot  issue  against  the  Crown,  or  to  restrain  the  ex- 
ecution of  an  Order-in-Council  sanctioned  by  the  Crown,  and  that  this 
is  a  neccHsary  consequence  of  the  rule  that  the  Crown  cannot  bo 
sued  or  impleaded,  at  least  without  its  own  consent. 
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Kirk  V,  The  Queen  (L.  R.,  14  Eq.,  558).  A  motion  was  made  by 
a  contractor  for  public  works — who  bad  presented  a  Petition  of  Right — 
for  an  Injunction  to  restrain  the  Secretary  of  State  for  War,  pending  the 
hearing,  from  preventing  the  sappliant  completing  his  contract.  The 
contract  gave  power  to  the  War  Office  to  fix  the  time  within  which  any 
proportion  of  the  work  was  to  be  completed,  and  to  determine  the 
contract  in  case  of  undue  delay.  Repeated  warnings  having  been  given 
to  the  contractor  of  dilatoriness,  ultimately,  notice  was  given  to  him 
on  this  ground  to  withdraw  from  the  site  of  the  works.  He  refused 
to  do  so,  and  in  August,  1871,  presented  his  petition  of  right,  and 
then  moved  for  the  injunction  in  question.    The  injunction  was  denied. 

Churchiuard  v.  The  Queen  (L.  R.,  1  Q.B.,  173).  The  Lord  Com- 
missioners of  the  Admiralty,  as  agents  of  the  Crown,  entered  into  a  con- 
tract with  plaintiff  that  he  should  convey  all  the  mails  which  would  by 
the  Commissioners,  &c.,  "be required  to  be  conveyed"  between  certain 
ports.  Held,  that  this  language  did  not  imply  an  obligation  to  employ 
the  Plaintiff  to  perform  the  service. 

Held,  also,  that  by  the  agreement  to  pay  for  the  services  a  stipulated 
sum,  out  of  monies  to  be  provided  by  Parliament,  there  was  no  intention 
implied  on  the  part  of  the  Lords  of  the  Admiralty  to  bind  the  Crown  in 
the  event  of  Parliament  not  providing  the  funds,  and  that  consequently, 
the  Petition  of  right  founded  upon  a  contract  by  Government  officials, 
where  there  was  no  implied  covenant  to  employ  the  contractor,  was  not 
maintainable  against  the  Crown  upon  a  refusal  of  the  officials  to  employ 
him. 

Neither  is  a  servant  or  agent  of  the  Crown  personally  responsible 
for  the  performance  of  a  contract  he  has  made  on  behalf  of  the  Crown. 
Gidley  v.  Lord  Palmerston  (3  Brod.  &  Bing.  275 ;  7  Moore  91). 

In  Canterbury  v.  The  Queen  (7  Jur.,  part.  1  p.  224),  w^hich 
was  a  Petition  of  right  in  which  petitioner  claimed  compensation  from 
the  Crown  for  damage  done  to  his  property  by  a  fire  caused  by  the 
negligence  of  the  servants  of  the  Crown — held,  that  a  petition  of  right 
does  not  lie  to  recover  compensation  from  the  Crown  for  damage  due 
to  the  negligence  of  the  servants  of  the  Crown,  they  alone  are  respon- 
sible. 

Bohertson  v.  Dumaresq  (2  Moore's  P.  C,  N.  S,  66),  which 
came  before  the  Supreme  Court  of  New  South  Wales,  in  an  action 
against  the  Government  of  that  Colony,  (the  nominal  defendant  repre- 
senting the  Government)  by  an  army  officer  having  a  claim  against  the 
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Government,  arising  upon  a  promise  made  by  the  Governor,  of  a  grant 
of  certain  land  in  the  Colony,  on  condition,  that  he  would  retire  from 
tlie  army  and  take  up  his  residence  in  the  Colony.  He  complied 
with  the  condition,  but  failed  to  receive  the  grant  of  the  specific  land 
promised. 

The  proceeding  was  in  the  nature  of  a  Petition  of  right,  authorized 
by  the  Loc^vl  Act  (20  Vict.,  No.  15),  which  recites  that  the  remedy  by 
Petition  of  right  is  of  limited  operation,  and  insufficient  to  meet  all  cases 
of  dispute  between  individuals  and  the  Government.  The  first  sec- 
tion of  the  Act,  enacting  that,  in  all  cases  of  dispute  or  difference 
touching  any  claim  which  may  have  arisen  between  the  Colonial  Gov- 
ernment and  any  subject  of  the  Queen,  the  person  having  such  dispute 
or  difference  may  present  a  petition  to  the  Governor,  setting  forth  the 
particulars  of  his  claim,  and  that  such  petition  may,  if  the  Governor 
and  Executive  Council  think  fit,  be  referred  to  the  Supreme  Court  for 
trial  by  a  jury  or  otherwise,  as  the  Court  shall  direct.  And  by  sec.  2, 
in  case  of  such  reference,  the  Grovemor  shall  name  some  person  to  be  a 
nominal  defendant  in  the  matter  of  such  petition,  the  complaining  party 
being  the  plaintiff  therein. 

lu  pursuance  of  these  enactments,  a  petition  by  the  plaintiff  was 
presented  and  referred  to  the  Supreme  Court  for  trial,  the  defendant, 
who  was  Minister  for  Lands,  being  named  under  the  last  mentioned  sec- 
tion to  represent  the  Government.  The  Supreme  Court  rendered 
judgment  in  favor  of  plaintiff  for  the  value,  at  the  time  of  the  trial,  of 
the  specific  land  wliich  had  been  promised  him  by  the  Governor. 

On  ap[)eal  from  tlie  Judgment  of  the  Supreme  Court,  refusing  a  new 
trial,  their  Lordships  of  the  Privy  Council  confirmed  the  Judgment 
and  dismissed  the  appeal. 

Tlie  Sovereign  is  not  responsible  for  a  wrong,  and  cannot  authorize 
a  wrong  to  be  done ;  the  remedy  is  by  action  against  the  wrong  doer. 
Tlie  authority  of  the  Crown  can  afirord  no  defence  to  an  action  brought 
for  an  illegal  act  committed  by  an  officer  of  the  Crown.  Feathers  v. 
n^  Queen  (12  L.  T.,  N.  S.,  114;  35  L.  J.,  Q.  B.  200.)  Also,  simiUr 
ruling  in : — 

Tahiti  V.  The  Queen  (16  C.  B.,  N.S.,  'In  nnIi.  re  :i  .iiptain  in  Ilcr 
Majesty's  Navy  destroyed  an  innocent  vej^icl  t>u  ;i  nii  u-.  su.sjucion  tliat 
she  was  engaged  in  the  slave  trade.  The  owners  brought  a  l^etition  of 
right  against  the  Crown  to  recover  damages,  on  the  ground  that  the 
relation  of  the  Queen  to  a  captain  in  Her  Migesty's  Navy  was  similar 
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to  that  of  a  master  to  his  servant,  and  that  the  responsibility  attached 
to  the  Crown  for  injury  sustained  by  his  negligence.  Held,  that  the 
supposed  analogy  fails  in  the  following  respects  :  First,  that  the  Queen 
does  not  appoint  a  captain  to  a  ship  of  her  own  mere  will,  as  a  master 
does  a  servant,  but  through  an  Officer  of  State,  responsible  for  ai)point- 
iiig  a  man  properly  qualified ;  and,  secondly,  that  the  will  of  the  Queen 
alone  dues  not  control  the  conduct  of  the  captain  in  his  movements, 
but  a  sense  of  professional  duty ;  and,  thirdly,  because  the  act  com- 
plained of  was  not  done  by  order  of  the  Queen,  but  by  reason  of  a 
mistake  in  respect  to  the  path  of  duty  ;  and  consequently,  that  this  was 
not  a  case  for  a  Petition  of  right  for  the  reason  that  claims  founded 
on  turongs  are  within  a  class  legally  distinct  from  claims  founded  on 
contracts  and  grants.  The  remedy  for  the  wrong,  if  auy  were  done, 
was  against  the  person  who  did  it,  for,  the  civil  irresponsibility 
of  the  Supreme  power  for  tortious  acts,  could  not  be  maintained  with 
any  show  of  justice  if  its  agents  were  not  personally  responsible  for 
them. 

And  an  action  will  lie  against  the  wrong-doer  for  a  tortious  or 
wrongful  act,  notwithstanding  it  may  have  had  the  sanction  of  the 
highest  authority  of  the  State.  Johnstone  v.  Sutto7i  (1  Durn  &  Easts 
538). 

In  Leach  v.  Money  (19  How.  St.  Trials,  1001),  plaintiff,  who  was  ar- 
rested by  a  King's  messenger  under  a  general  warrant  under  the  hand  of 
Lord  Halifax  (Principal  Secretary  of  State),  recovered  damages  against 
the  messenger  for  false  imprisonment ;  it  being  held  that  general  uncer- 
tain warrants  were  illegal. 

No  action  will  lie  against  a  military  officer  for  an  act  done  in  the 
ordinary  course  of  his  duty  as  such  officer.  Dawkins  v.  Paulet  (L.  E. 
5  Q.  II,  94). 

But  an  action  will  lie  for  a  wrongful  and  illegal  act  done  by  a  mili- 
tary officer  not  in  the  exercise  of  military  authority  or  in  the  discharge 
of  a  military  duty.  Warden  v.  Bailey  (4  Taun.  67  ;  4  M.  &  S. 
400). 

An  injurious  act  done  by  a  naval  commander,  if  adopted  by  the 
Government  (the  Secretary  of  State  for  Foreign  Affiiirs  and  the  Secretary 
of  State  for  the  Colonial  Department)  becomes  an  act  of  State  done  by 
authority  of  the  Crown.  The  ratification  by  the  Ministers  of  State  of 
the  injurious  act  is  equivalent  to  a  prior  command.  Bicron  v.  Denman 
(2  Exch.  166). 
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In  Regina  v.  Burah  (L.  R.  3  App.  cases,  P.  C.  889).  Held  by  their 
Lordships  of  the  Judicial  Committee,  that  section  9  of  the  Imperial  Act 
(24  &  25  Vict.  c.  104),  for  establishing  High  Courts  of  Judicature  in 
India,  which  confers  upon  the  Governor  Geneml  the  power  to  determine 
whether  the  Act  or  any  part  of  it  shall  be  applied  in  a  certain  district, 
is  conditional  legislation,  and  not  a  delegation  of  legislative  power ;  and 
that  where  plenary  powers  of  legislation  exist  as  to  particular  subjects, 
whether  in  an  Imperial  or  in  a  Provisional  Legislature,  they  may  be 
exercised  either  absolutely  or  conditionally  ;  in  the  latter  case,  leaving 
to  the  discretion  of  some  external  authority,  the  time  and  manner  of 
carrying  the  legislation  into  effect,  and  the  area  over  which  it  is  to 
extend. 

In  Reginav.  Amer  et  al.  (42  U.  C,  Q.  B.  407).  Held,  that  the 
Crown  by  Prerogative  right,  before  Confederation,  could  issue  special 
commissions  authorizing  the  holding  of  Courts  of  Oyer  and  Terminer  and 
General  G^ol  Delivery  in  the  case  of  the  unorganized  tracts  of  country 
or  of  the  provisional  judicial  districts ;  and  that  the  Prerogative  power 
still  exists,  since  the  passage  of  the  British  North  America  Act  of  1867. 

It  would  appear  by  sections  12,  65,  and  92  that  both  the  Governor 
General  and  Lieutenant  Governor  can  issue  commissions  of  this  nature. 

In  Phillips  v.  Eyre  (22  L.  T.,  N.  S.,  869).  Tlie  Governor  of 
Jamaica  was  held  to  be  protected  against  an  action  in  England  by  an 
act  of  indemnity  passed  by  the  Jamaica  Legislature,  and  to  which  his 
own  assent  was  necessary. 

Cockburn,  C.  J.,  said :  There  is  no  ground  whatever  for  saying  that 
the  Governor  of  a  Colony  cannot  give  his  official  consent  to  a  legislative 
measure  in  which  he  may  be  individually  interested.  It  might  as  well 
be  asserted  that  the  Sovereign  of  these  i*ealms  could  not  give  assent  to 
a  bill  in  Parliament  in  which  the  Sovereign  was  personally  concerned. 

G.  H.  Monk  and  Attorney  Gen.  Ouimet  (19  L.  C.  J.  71).  In  this 
case  the  appellant,  a  mortgage  creditor,  contested  the  legal  hypothec 
claimed  by  the  Crown  on  the  proceeds  of  a  sale  by  the  Sheriff,  of  cer- 
tain real  pro])erty  of  a  late  prothonotary  of  the  Superior  Court  (Mont- 
real). It  was  held  by  the  Court  that,  by  the  laws  in  force  in  the  Pro- 
vince of  Quebec  in  such  case,  the  Crown  had  a  legal  hyi>othec  wliich 
attached  to  all  the  real  proj)erty  of  that  officer. 

In  a  lease  of  Australian  Crown  lands,  under  a  Incasing  Act  em|>owcr- 
ing  the  Crown  to  grant  leases  on  condition  that  the  lessee  should  occupy 
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and  improve  the  land  as  directed  by  the  Act — held  by  their  Lordships, 
that  the  Crown,  by  receipt  of  rent  after  notice  of  a  failure  to  perform 
such  condition,  had  waived  the  right  of  forfeiture.  Davenport  v. 
Regina  (3  L.  K.  3  App.  Cas.  P.  C.  115 ;  39  L.  T.,  N.  S.,  7). 

In  re  The  Bishop  of  Natal  (11  Jur.  N.  S.,  part  1,  p.  353). 

Held  by  their  Lordships  of  the  Privy  Council,  that,  after  the  estab- 
lishment of  an  independent  Legislature  in  a  Colony,  there  is  no  power 
in  the  Crown  by  virtue  of  its  prerogative  to  establish  a  metropolitan 
see  or  province,  or  to  create  an  ecclesiastical  corporation,  whose  status, 
rights  and  authority  the  Colony  could  be  required  to  recognize.  After 
a  Colony  or  settlement  has  received  legislative  institutions,  the  Crown 
(subject  to  the  special  provisions  of  any  Act  of  Parliament)  stands  in 
the  same  relation  to  that  Colony  or  settlement  as  it  does  to  the  LTnited 
Kingdom.     Similar  ruling  in  : — 

(Campbell  v.  Hall,  29  How.  St.  Trials  239). 

In  The  Bankers'  Cose  (14  How.  St.  Trials,  2),  in  which  Williamson, 
Hornbee  and  others  were  plaintiffs,  and  His  Majesty  by  his  Attorney 
General  was  defendant,  the  plaintiff,  Eobert  Williamson,  instead  of 
proceeding  by  Petition  of  right  to  the  King,  commenced  his  suit  by 
exhibiting  his  Petition  to  the  Barons  of  the  Exchequer,  setting  forth 
his  title  as  assignee  to  a  portion  of  an  annuity  granted  by  the  Crown : 

Held,  that  a  subject  may  have  two  remedies  at  common  law  to 
recover  against  the  King  :  by  Petition  of  right ;  or  by  monstrans  de 
droit. 

It  appeared  that  the  Bankers  had  loaned  over  one  million  of 
pounds  sterling  on  the  good  faith  of  the  Crown ;  and  that  the  annuity 
in  question  was  granted  by  letters  patent  from  the  Crown  on  tlie 
shutting  up  of  the  Exchequer  in  1672  by  Charles  II. 

The  Attorney  General  raised  the  objection  by  demurrer,  that  a 
Petition  to  the  Barons  of  the  Exchequer  was  not  a  proper  remedy. 
The  Court  of  Exchequer  gave  judgment  against  the  Crown  on  the 
demurrer ;  this  Judgment  was  afterwards,  on  a  writ  of  error,  reversed 
in  the  Exchequer  Chamber,  Lord  Somers  holding  that  where  the  subject 
is  in  the  nature  of  a  plaintiff,  his  only  remedy  at  Common  Law  to 
recover  anything  from  the  King,  is  to  sue  by  Petition  to  the  person  of 
the  King.  That  this  was  the  only  Common  Law  remedy  for  Crown 
debts.  Lord  Holt,  dissenting,  maintained  that  the  plaintiffs  had  a 
remedy  at  Common  Law,  by  Petition  to  the  Barons  of  the  Exchequer 
and  also  by  Petition  to  the  King,  and  said : 
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That  "  the  remedies  at  Common  Law  to  recover  against  the  King 
were  by  Petition  of  monstrans  de  droit  ♦  ♦  *  ♦  But  first  a 
Petition  of  right  is  not  necessary  in  this  case  :  not  but  that  a  man  may 
proceed  in  this  way,  and  admit  himself  out  of  possession  if  he 
pleaseth.     But  it  is  not  necessary  for  two  reasons : — 

"  First,  because  a  Petition  of  right  is  grounded  always  upon  a  matter 
of  fact  suggested,  and  not  of  record;  and  upon  such  a  suggestion,  there 
is  a  commission  issued  out  of  Chancery.  But  here  the  title  is  derived 
by  letters  patent  which  are  of  record ;  so  that  there  is  no  matter  of 
fact  to  be  enquired  of. 

"  Therefore,  why  should  tliere  be  a  Petition  of  right,  I  take  this 
remedy  to  be  by  a  *  rnonstrans  de  droit/  and  this  remedy  is  to  be  sued 
at  Common  Law,  when  the  party's  title  appeared  of  record." 

On  appeal,  the  House  of  Lords  rendered  judgment  reversing  the 
judgment  of  the  Exchequer  Chamber,  and  sustaining  Lord  Holt,  and 
execution  issued  upon  this  judgment,  in  the  shape  of  a  writ  command- 
ing the  Treasurers  of  the  Exchequer  to  pay  the  annuity  and  its  arrears. 

In  Attorney  General  v.  Hailing  at  al,  (15  M.  and  W.  686)  it  was 
decided  that  in  the  Court  of  Exchequer  as  a  Court  of  Revenue  all  kinds 
of  equitable  matter  raised  either  on  suggestion,  petition,  or  plea,  were 
dealt  with  and  parties  furnished  with  summary  means  of  asserting  their 
rights  against  the  Crown.  Similar  decision  in  Attorney  Geeneral  v. 
ffallett  (15  M.  and  W.  97). 

Thomas  v.  TIte  Queen  (L.  R.  10,  Q.  B.,  p.  31)  was  a  case  of  a 
Petition  of  right  under  23  and  24  Vict.  c.  34,  wherein  the  petitioner 
exhibited  a  complaint  for  the  non-fulfilment  of  a  contract  made  on 
behalf  of  the  Queen  by  the  authorized  agent  of  the  Crown. 

It  was  held,  on  the  authority  of  The  Bankers*  Case  (14  How.  St. 
Trials  p.  2)  :— 

That  a  Petition  of  right  lies  as  a  remedy  at  Common  Law 
against  the  Crown  in  respect  to  the  non-fulfilment  of  a  contract  made 
by  the  authorized  agent  of  the  Sovereign  ;  and  that  the  Act  23  and  24 
Vict.  c.  34,  only  governs  the  procedure  in  Petitions  of  right,  but  does 
not  give  any  right  of  Petition  where  none  previously  existed. 

Blackburn,.!.,  who  delivered  the  Judgment  of  Xhe  Court,  said,  "The 
framers  »if  the  Act  apj^ear  to  have  considered  its  chief  utility  to  consist 
in  the  applicability  of  its  improved  procedure  to  Petitions,  on  contracts 
between  subjects  and  the  various  public  departments  of  the  Govern- 
ment." 
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In  Denton  v.  Daley  at  tlie  February  term  (1880)  of  the  County  Court, 
Diuby,  Nova  Scotia,  it  was  held  that  the  power  to  appoint  Justices  of  the 
Pe.ice  is  one  of  the  prero^iatives  of  the  Crown  ; 

That  there  is  nothing:  in  the  B.  N.  A.  Act  inconsistent  with  the  retention 
of  this  prerogative  in  Her  Majesty's  hands  and  tlie  exercise  of  it  by  her  duly 
constituted  representative,  the  Governor  General  alone ; 

Tiiat  the  power  of  the  Lieutenant  Governor  is  limited  by  iiis  commission  ; 
that  tlic  commission  to  the  Lieutenant  Governor  of  the  Province  of  Nova  Scotia 
does  not  constitute  him  the  Deputy  of  the  Governor  General  to  appoint  Justices 
of  the  Peace  for  that  Province  ; 

That  the  power  to  appoint  Justices  of  the  Peace  in  the  Province  of  Nova 
Scotia  rests  solely  with  the  Governor  General.  Held,  also,  that  the  criminal 
law,  with  the  administration  of  whicii  the  Justices  of  the  Peace  have  peculiarly 
to  deal,  is  a  subject  of  exclusive  legislation  by  the  Dominion  Parliament. 

The  facts  of  the  case  and  the  grounds  for  the  decision  fully  appear  from  the 
following  extract  from  the  Judgnjent  of  Savary,  County  Judge  : 

On  the  dissolution  of  the  former  provincial  Constitutions  a  new 
charter  was  given  to  the  united  Provinces,  in  which  one  representative 
of  the  Crown  alone,  under  her  Majesty,  rules ;  new  and  subordinate 
governments  being  accorded  to  the  different  Provinces  composing  the 
federation.  The  Defendant  not  having  acknowledged  the  jurisdiction 
by  appearing  in  the  Court  below,  as  soon  as  it  is  made  clear  by  proper 
proof  to  the  Court  of  Keview  that  the  gentlemen  acting  as  Justices 
derive  their  commission  not  from  the  Governor  General,  but  from 
the  Lieutenant  Governor,  the  enquiry  is  pertinently  made,  in 
fact  forced  upon  us,  whether  the  latter  high  functionary  had  the  power 
to  issue  such  commissions. 

That  such  a  power  is  one  of  the  prerogatives  of  the  Crown,  a  glance 
at  the  nature  and  history  of  the  ofi&ce  is  hardly  necessary  to  show. 
We  hear  of  the  Queen's  Peace,  and  of  the  honorable,  and  in  England 
still  much  honored,  title  of  Her  Majesty's  Justices  of  the  Peace. 
'*  The  sovereign  "  is  the  fountain  of  justice  and  the  general  conservator 
"of  the  peace."  Blackstone's  Com.,  Book  1,  pages  266,  350.  "  Before 
"  the  present  constitution  of  Justices  was  invented,  there  were  peculiar 
"  ofiicers  appointed  by  the  common  law  for  the  maintenance  of  the 
"  public  peace.  Of  tiiese  some  had,  and  still  have,  this  power  annexed 
*'  to  other  offices  which  they  hold ;  others  had  it  merely  by  itself,  and 
"  were  thence  named  custodies  or  conservatores  pads.  Those  that 
"  were  so  virtute  ojfficii  still  continue." 

At  length  an  Act  of  Parliament  was  passed  in  the  1st  year  of  the  reign 
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of  Edward  III.  ordaining  "  that,  for  the  better  maintaining  and  keeping  of 
*■'  the  Peace  in  every  County,  good  men  and  lawful,  which  were  no  main- 
"  tainers  of  evil  or  barrators  in  the  county,  should  be  assigned  to  keep 
*' the  peace.  And  in  this  manner  and  upon  this  occasion  was  the  election 
"of  the  Conservators  of  the  Peace  taken  from  the  people  and  given  to 
"  the  king ;  this  assignment  being  construed  to  be  by  the  King's  com- 
"  mission.     But  still  they  were  only  called  conservators,  wardens  or 
"  keepers  of  the  Peace,  till  the  Statute  34  Edw.  III.,  c.  1,  gave  them  the 
"  power  of  trying  felonies ;  and  then  they  acquired  the  more  honor- 
"  able  appellation  of  Justices.     These  Justices  are  appointed  by  the 
"King's  special  commission  under  the  great  seal,  id.,  p  351."     Now, 
as  an   indispensable    incident  to    British  institutions  our  immigrant 
ancestors  brought  with  them  to  the  colonies  this  office  of  Justice  of  the 
Peace,  with  the  mode  of  appointment,   and   all  its    other  incidents. 
Before  confederation  the  power  was  vested  in  the  Governor  General  as 
the  Queen's  Pepresentative  by  the  express  terms  of  the  Koyal  Cora- 
mission   constituting  him  the  Governor   in  chief  of  each   Province. 
In  the  commission  to  Lord  Monck,  published  in  full  in  the  Journals 
of  the  House  of  Assembly  for  1802,  Appendix  No.  34,  p.  1,  we  find 
the  following  clause :  No.  8.    "  And  we  db  hereby  authorize  and  em- 
"  power  you  to  constitute  and  appoint  Judges,  and,  in  cases  requisite, 
"commissioners  of  Oyer  and    Terminer,  Jiuftices  of  the  Peace^  and 
"  other  necessary  officers  and  ministers  in  our  said  Province,  for  the  bet- 
**ter  administration  of  justice  and  putting  the  laws  into  execution.** 
"And  in  section  21  of  the  Commission  we  read  :  "  And  in  case  of  }  our 
"  death,  incaj)acity  or  absence  out  of  our  said  Province^  we  do  by  these 
"  presents  give  and  grant  all  and  singular  the  powers  and  authori- 
ties herein  to  yon  granted  to  our  Lieutenant  Governor  for  the.  time 
"  being  of  our  saul  Province**     It  was  under  this  latter  clause  of  the 
Royal  Commission  that  the  Lieutenant  Governors  under  our  old  Con- 
stitution apjwjinted  Justices  of  the  Peace.     I^t  us  now  consider  the 
effect  of  the  B.  N.  A.  Act  1867;  and  in  view  of  its  provisions  and  policy, 
there  are  two  projwsitions  which  I  may  lay  down  with  equal  ci»rtainty. 
The  first  is,  that  the  Parliament  and  Government  of  the  Dominion 
constitute  the  supreme  legislative  and  executive  authority,  subject  only 
to  the  Im]>erial  Parliament  and  Sovereign  of  the  empire;  that  the  for- 
mer Provincial  Legislatures  and  governments  were  merged  in  those  of 
the  Dominion  ;  while  the  newly  established  local  ones  are,  as  it  were, 
carved  out  of  the  latter,  and  ai*e  strictly  limited  in  their  jwwersto  such 
as  are  conferred  on  them  bv  the  Briti.sh  North  America  Act. 
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The  second  is  that,  unlike  the  theory  of  the  American  Constitution 
by  which  tlie  Parliaments  of  the  various  Sovereign  States,  or  rather 
the  sovereit(n  people  of  each  State,  through  their  Representatives,  con- 
ferred certain  limited  and  defined  powers  upon  the  Federal  Govern- 
ment and  Congress,  so  that  every  power  not  expressly  thus  conferred 
is  supposed  still  to  reside  in  the  different  States, — that  unlike  this  theory 
every  authority  not  expressly  or  by  necessary  implication  conferred 
upon  the  local  governments  and  legislatures  by  the  British  America  Act 
resides  in  those  of  the  Dominion.  Moreover,  unless  the  Sovereign  has, 
by  express  words  of  a  Statute  to  which  she  is  a  party,  parted  with  a 
prerogative  it  still  belongs  to  her,  and  no  presumption  to  the  contrary 
can  arise.  These  propositions  are  forcibly  illustrated  in  the  judgment 
of  the  Hon.  Mr.  Justice  Gwynne  in  the  recent  case  of  Lenoir  vs.  Ritchie 
reported  in  Canada  Law  Journal  Vol.  15,  N.S.,  p.  314.  We  turn,  then, 
to  the  British  America  Act,  and,  the  presumption  being  the  other  way, 
we  must  seek  for  some  express  language,  transferring  the  prerogative, 
or  authorizing  the  local  and  subordinate  Governments  to  exercise  it. 
Of  course  we  consult  those  clauses  of  the ,  Act  which  relate  to  the 
executive  authority.  The  first  of  these  is  sect.  9,  simply  ordaining 
that  the  Executive  Government  continues  vested  in  the  Queen. 
Then  comes  section  12,  enacting  that  all  powers,  authorities  and 
functions  vested  in  or  exerciseable  by  the  then  Governors  or  Lieu- 
tenant Governors,  under  Acts  of  certain  Parliaments,  are  to  be  exercise- 
able  by  the  Governor  General,  so  far  as  the  same  continue  in  existence 
and  are  capable  of  being  exercised  after  the  union,  in  relation  to  the 
Government  of  Canada.  Under  sect.  14,  it  is  competent  for  the  Queen 
by  Her  Royal  Commission  to  authorize  the  Governor  General  from  time 
to  time  to  appoint  any  person  or  persons  to  be  his  Deputy  or  Deputies 
in  any  part  of  Canada,  to  exercise  such  of  his  powers  as  he  deems  it 
expedient  to  assign  to  him  or  them  ;  but  this,  as  wiU  presently  be  seen, 
although  authorized  thereto,  he  has  not,  in  relation  to  this  matter,  done. 
Section  64  refers  to  the  constitution,  and  not  to  the  powers  of  the  local 
Executives ;  and  we  have  sect.  65  to  the  same  effect  as  section  14,  in 
respect  to  the  exercise  of  the  powers  therein  referred  to,  so  far  as  the 
same  are  capable  of  being  exercised  in  relation  to  the  newly  constituted 
Provinces. 

Finally  we  have  sect.  96,  ordaining  that  the  Governor  General  shall 
appoint  the  Judges  of  the  Superior  and  County  Courts,  except  the 
Judges  of  Probate  of  Nova  Scotia  and  New  Brunswick.  In  one  sense, 
perhaps,  the  Court  of  a  Justice  of  the  Peace  is  as  much  a  County 
Court  as  a  Court  of  Probate,  but,  as  the  Act  is  to  be  construed  in  the 
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light  of  the  then  existing  laws,  I  should  confine  the  application 
of  this  clause  to  the  County  Courts  strictly  so-called,  then  and  subse- 
quently established. .  But  that  even  this  is  open  to  some  question,  the 
dissentient  opinions  of  the  Supreme  Court  of  New  Brunswick  as  to  the 
validity  of  a  local  Statute  establishing  Pariiih  Courts,  with  jurisdiction 
in  resj^ect  to  petty  debts  and  t«3rts,  so  far  as  it  vested  the  appointment 
of  the  Commissioners,  or  Judges  of  those  Courts,  in  the  Lieutenant 
Governor,  sufficiently  shows.  Ganong  v.  Bailey,  Stevens  Dig.  274. 
We  find,  therefore,  in  the  Act,  nothing  inconsistent  with  the  retention 
of  this  prerogative  in  Her  Majesty's  hands  and  the  exercise  of  it  by  her 
duly  constituted  representative,  the  Governor  General  alone.  But  we 
do  find,  as  a  striking  illustration  of  where  it  was  intended  that  the 
Sovereign  legislative  and  executive  power  of  Canada,  should  reside ;  that 
the  criminal  law  is  a  subject  of  exclusive  legislation  by  the  Dominion 
Parliament ;  and  it  is  with  the  administration  of  criminal  law  that  Jus- 
tices of  the  Peace  have  peculiarly  to  deal.  Turn  we  now  to  the  Royal 
Commissions  to  the  Governors  General  of  the  Dominion ;  and  we  find 
in  that  to  Lord  Monck,  published  in  the  SessiomU  Papers  of  the  House 
of  Commons  of  1867-8,  Vol.  1,  No.  7,  paper  22,  clause  3,  the  following : 
**  And  we  do  further  authorize  and  empower  you  to  exercise  all  such 
"  powers  as  we  may  be  at  any  time  entitled  to  exercise  io  respect  of  the 
"constitution  and  appointment  of  Judges  ;  and  in  cases  requisite  Com- 
*'  missioners  of  Oyer  and  Terminer,  Justices  of  the  Peace  and  other 
"  necessary  officers  and  Ministers  of  our  said  Dominion  of  Canada,  for 
"the  better  administration  of  justice  and  i>uttiti<r  the  laws  into  execu- 
"tion." 

By  Section  9  provision  is  made  for  the  exercise  of  his  functions  in 
case  of  his  death,  incapacity,  or  absence  from  the  Dominion.  In 
Section  10  of  the  instructions  accompanying  this  commission,  and  pub- 
lished in  the  succeeding  pages  of  the  volume,  it  is  enjoined  that  all 
commissions  to  be  granted  to  any  Judge,  Justice  of  the  Feace^  or  other 
necessary  officer,  unless  otherwise  provided  by  law,  shall  be  granted 
during  pleasure  only.  The  corresponding  clause  in  the  commission  to 
Sir  John  Young  (Lord  Lisgar),  published  in  Sessional  Papers  of  1879, 
is  as  follows :  "And  we  do  further  anthorize  and  empower  you  to 
"  constitute  and  appoint  in  our  name,  and  on  our  behalf,  all  such 
"  Judges,  Commissioners,  Justices  of  the  Peace,  and  other  necessary 
"officers  and  Ministers  of  our  said  Dominion,  as  nuty  be  lawfully 
"  constituted  or  appointed  by  us.*' 

The  same  clause  ii  repeated  in  the  Commission  to  the  Earl  of 
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Dufferin,  laid  on  the  Table  of  the  House  of  Commons  on  the  15th  day 
of  February,  1875,  in  response  to  an  address  of  that  body  of  the  8th  of 
the  same  month :  and  accompanying  the  commission  appointing  the 
present  distinguished  and  noble  Representative  of  the  Crown  to  his 
high  office,  there  is  the  draft  of  Letters  patent,  dated  5th  October,  1878, 
passed  under  the  great  seal  of  the  United  Kingdom,  constituting  the 
office  of  Governor-General,  and  defining  once  for  all,  the  powers  and 
authorities  to  be  exercised  by  His  Excellency  and  all  his  successors. 
A  copy  of  this  document  was  transmitted  and  laid  on  the  table  of 
the  Senate  on  the  19th  day  of  February,  1879,  and  this  instrument 
also  contains  the  authority  in  question.  Through  the  courtesy  of 
the  Honorable  Provincial  Secretary  and  his  Deputy  I  have  been  able 
to  peruse  a  certified  copy  of  the  Commission  to  His  Honor  the  Lieute- 
nant Governor ;  and  I  find  that  like  the  new  and  short  commission  to 
the  present  Governor  General,  referring  for  the  powers  and  authorities 
conferred  on  him  to  the  draft  Letters  patent  constituting  the  office,  so 
this  document  in  general  terms  authorises  and  requires  him  to  do  and 
execute  "  all  things  that  shall  belong  to  "  his  "  said  command  and  the 
trust "  reposed  in  him,  according  to  the  several  powers  and  directions 
granted  or  appointed  him  by  virtue  of  this  "  our  present  commis- 
sion," and  of  the  British  America  Act  according  to  the  instructions 
therewith  or  from  time  to  time  given  him. 

The  powers,  therefore,  conferred  on  His  Honor  are  limited  by  the 
British  North  America  Act — the  charter  of  our  constitution;  but  I 
deferred  giving  judgment  in  this  cause  till  I  could  peruse  this  commis- 
sion, which  I  took  for  granted  like  those  to  Lord  Monck  before,  and  the 
Governor  General  since  Confederation,  had  been  made  public  by  com- 
munication to  the  Legislature.  For  I  would  in  its  absence  have  felt 
inclined  to  presume  that  under  the  authority  given  to  the  Governors 
General  pursuant  to  Section  14  of  the  British  America  Act,  and  con- 
tained in  Section  8  of  Lord  Monck's,  Lord  Lisgar's,  and  the  Earl  of 
Dufferin's  commissions,  and  of  the  Letters  patent  of  5th  October,  1878, 
His  Honor  had  been  constituted  His  Excellency's  Deputy  for  this  Pro- 
vince to  appoint  Justices  of  the  Peace,  and  perhaps  also  Sheriffs  and 
Coroners,  concerning  the  validity  of  whose  appointment  by  the  local 
authorities  under  the  B.  N.  A.  Act  without  such  deputation  many 
respectable  Lawyers  entertain  considerable  doubt ;  in  which,  however,  as 
it  respects  this  Province,  I  do  not  share.  See  Canada  Law  Journal 
Editorial,  N.  S.,  Vol.  16,  p.  44.  I  do  not  wish  it  to  be  understood  that 
I  base  this  decision  upon  that  of  Lenoir  v.  Ritchie^  for  I  am  alive  to 
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the  distinction  between  a  public  office  or  the  Constitution  of  a  Court, 
and  the  conferring  of  a  title  of  honor  giving  rank  and  precedence  ;  but 
the  reasoning  in  that  case  is  largely  applicable  to  this. 

It  is  worthy  of  note  that  not  long  after  Confederation,  the  Legisla- 
ture of  New  Brunswick,  acting  under  Sub-Sections  14  and  16  of 
Section  92  B.  N.  A.  Act,  passed  a  Statute  providing  for  the  creation 
and  appointment  of  Justices  of  the  Peace,  as  did  also  the  Legislature 
of  Ontario  in  1877,  before  the  passage  of  which  I  am  informed,  the 
Government  of  the  latter  Province  declined  the  responsibility  of  making 
such  appointments. 

Judgment  below  reversed  with  costs. 

Appointment  of  Queen's  Counsel. 

Before  the  qaestion  concerning  the  appointment  and  precedence  of  Queen's 
Counsel  was  submitted  to  any  Court,  a  correspondence  in  reference  to  the 
subject  took  place  between  the  Minister  of  Justice  and  the  Colonial  Office. 

No.  50,  of  the  Dominion  Sessionul  P.ijwrsof  1873  contains  the  following  report 
(presenting  the  whole  matter),  submitted  by  the  Minister  of  Justice,  Sir  John 
A.  Macdonald,  to  the  Oovemor  General,  and  the  answer  of  the  Colonial 
Secretary,  to  whom  the  matter  had  been  referred  by  His  Ezoellency  :  — 

Ottawa,  3rd  January,  1872. 

The  uu'i  ;  '  ■..  >  the  honor  to  report  to  Your  Excellency  that 
the  question  n.i-  i  i:  i.iised  by  the  Government  of  the  Province  of 
Nova  Sootia  as  to  whether  they  have  the  power  of  appointing  Queen's 
Counsel  for  the  Province,  their  opinion  being  that  they  have  no  such 
power.  The  undersigned  is  of  opinion  that,  as  a  matter  of  course. 
Her  Majesty  has  directly  as  well  as  through  her  representative,  the 
Governor  General,  the  power  of  selecting  from  the  bars  of  the  several 
Provinces  her  own  counsel,  and,  as  foTis  honoris,  of  giving  them  such 
precedence  and  pre-audience  in  her  Courts  as  she  thinks  proper. 

It  is  held  by  some,  that  Lieutenant  Governors  of  the  Provinces,  as 
they  are  now  not  appointed  directly  by  Iler  Majesty,  but  by  the 
Governor  General,  under  "The  British  North  America  Act,  1867," 
clause  58,  do  not  represent  her  sufficiently  to  exercise  the  Royal 
prerogative  without  positive  statutory  enactment. 

This  seems  to  have  been  the  view  of  Her  Majesty's  Government  in 
1864,  when  they  refused  to  confer  the  Panloning  jmwer  on  the 
Lieutenant  Governors. 

(See  despatch  of  Mr.  Card  well  of  3rd  December,  L>64;  also,  Lord 
Grenville's  despatch  of  24th  February,  1869.) 
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On  the  other  hand,  it  is  contended  that  the  64th  and  65th  clauses 
continue  to  the  Lieutenant  Governors  the  powers  of  appointing  Queen's 
Counsel  which  they  exercised  while  holding  commissions  under  the 
great  seal  of  England. 

Reference  is  also  made  to  the  63rd  section,  by  which  the  Lieutenant 
Governors  of  Ontario  and  Quebec  appoint  Attorney  Generals,  and  the 
Lieutenant  Governor  of  Quebec  also  a  Solicitor  General.  However  this 
may  be,  it  will  be  seen  that,  by  the  92nd  clause  of  the  Act,  it  is  provided 
that,  "  The  Legislature  of  each  Province  may  make  laws  in  relation  to 
the  administration  of  justice  in  the  Province,  including  the  constitution, 
maintenance  and  organization  of  Provincial  Courts,  both  of  civil  and 
criminal  jurisdiction,  and  including  procedure  in  civil  matters  in  those 
Courts." 

Under  this  power  the  undersigned  is  of  opinion  that  the  Legislature 
of  a  Province,  being  charged  with  the  administration  of  justice  and  the 
organization  of  the  Courts,  may,  by  statute,  provide  for  the  general 
conduct  of  business  before  those  Courts  ;  and  may  make  such  provi- 
sions with  respect  to  the  bar,  the  management  of  criminal  prosecutions 
by  counsel,  the  selection  of  those  counsel,  and  the  right  of  pre-audience, 
as  it  sees  fit.  Such  enactment  must,  however,  in  the  opinion  of  the 
undersigned,  be  subject  to  the  exercise  of  the  Royal  prerogative,  which 
is  paramount,  and  in  no  way  diminished  by  the  terms  of  the  Act  of 
Confederation. 

As  the  matter  affects  Her  Majesty's  prerogative,  the  undersigned 
would  respectfully  recommend  that  it  be  submitted  to  the  Right 
Honorable  the  Secretary  of  State  for  the  Colonies,  for  the  opinion  of  the 
Law  Officers  of  the  Crown  and  for  Her  Majesty's  decision  thereon.  The 
questions  for  opinion  would  seem  to  be : — 

(1)  Has  the  Governor  General  (since  1st  July,  1867,  when  the 
Union  came  into  effect)  power,  as  Her  Majesty's  Representative,  to 
appoint  Queen's  Counsel  ? 

(2)  Has  a  Lieutenant  Governor  appointed  since  that  date  the 
power  of  appointment  ? 

(3)  Can  the  Legislature  of  a  Province  confer  by  statute  on  its  Lieu- 
tenant Governor  the  power  of  appointing  Queen's  Counsel  ? 

(4)  If  these  questions  are  answered  in  the  affirmative,  how  is  the 
question  of  precedence  or  pre-audience  to  be  settled  ? 

All  which  is  respectfully  submitted, 

(Signed,)  JOHN  A.  MACDONALD. 
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On  1st  February,  1872,  The  Earl  of  Kimberley,  Colonial  Secretary, 
answers : — 

.  .  .  .  In  compliance  with  the  request  contained  in  despatch 
of  the  4th  January,  I  have  taken  the  opinion  of  the  Law  Officers 
of  the  Crown  on  the  questions  raised  therein,  with  regard  to  the  power 
of  appointing  Queen's  Counsel  in  the  Provinces  forming  the  Dominion. 

I  am  advised  that  the  Governor  General  has  now,  power,  as  Her 
Majesty's  representative,  to  appoint  Queen's  Counsel,  but  that  a  Lieu- 
tenant Governor,  appointed  since  the  Union  came  into  effect,  has  no 
such  power  of  appointment. 

I  am  further  advised  that  the  Legislature  of  a  Province  can  confer 
by  statute  on  its  Lieutenant  Governor  the  power  of  appointing  Queen's 
Counsel ;  and,  with  respect  to  precedence  or  pre-audience  in  the  Couits 
of  the  Province,  the  Legislature  of  the  Province  has  power  to  decide  as 
between  Queen's  Counsel  ap^winted  by  the  Governor  General  and  the 
Lieutenant  Governor  as  above  explained,     ♦     ♦     ♦     Kimberley. 

This  opinion  from  the  Colonial  Office  was  concurred  in  by  the 
Supreme  Court  of  Nova  Scotia  in  a  Judgment  rendered  on  the  26th 
March,  1877,  in  the  case  of  P,  H,  Le  Noir  et  al,  &  J,  N,  Ritchie^  in 
the  matter  of  the  application  of  J.  N.  Ritchie  for  the  recognition  of  his 
rank  and  precedence  as  Queen's  Counsel  granted  to  him  on  the  29th 
December,  1872,  by  the  Governor  General,  by  letters  jmtent  under  the 
Great  Seal  of  the  Dominion  of  Canada.  The  Court  held  that  the  Pro- 
vincial Acta  of  Nova  Scotia,  37  Vict  c.  20,  (1874,)  affirming  the  right 
of  the  Lieutenant  Governor  by  Letters  Patent  to  appoint  Queen's 
Counsel,  and  (c.  21)  declaring  the  right  of  the  Lieutenant  Governor  to 
decide  with  respect  to  precedence  in  the  Courts  of  the  Province  as 
between  Queen's  Counsel — are  not  ultra  vires,  but  that  the  two  Acts 
in  question  were  not  retrospective,  and  must  be  so  construed  as  not  to 
disturb  or  take  away  the  precedence  given  to  J.  N.  Ritchie  by  the 
Letters  Patent  already  issued  to  him  under  the  Seal  of  the  Dominion  of 
Canada  (adopting  the  ruling  in  Moon  v.  Duddon,  22  £xch.  22.) 

Sir  William  Young,  C.  J.,  in  delivering  the  judgment  of  the  Court 
said :  "  The  Crown  through  its  Secretary  of  State  having  authorized 
such  enactments,  the  contention  that  the  Acts  are  ultra  virta  is  quite 
untenable." 

An  appeal  was  taken  to  tho  Supr«mo  Court  of  Canada  from  the  jodgment 
of  the  Supreme  Court  of  No?a  Sootia,  of  the  26th  March,  1877,  making  a  rule 
Wit*  abeolutc,  and  granting  rank  and  preoedcnoc  to  Joeeph  N.  Ritchie  over  all 
Qaeen'a  Counsel  appointod  in  and   for  the  Province  of  Nova  Scotia  since  the 
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26th  day  of  December,  1872,  and  ignoring  letters  patent  dated  the  27th 
May,  1876,  regulating  the  precedence  of  certain  Queen's  Counsel,  including  the 
appellants,  under  the  provisions  of  Sec.  2  of  c.  21  of  the  Act  of  187-1,  of  the 
Province  of  Nova  Scotia. 

A  judgment,  dismissing  this  appeal,  was  rendered  on  tlie  4th  November, 
1879  (2  L.  N.  373),  by  the  Supreme  Court  of  Canada,  composed  of  Strong, 
Fournier,  Henry,  Taschereau  and  Gwynne,  J.  J. — the  Chief  Justice  taking  no 
part  in  the  judgment,  being  related  to  one  of  the  parties — a  majority  of  the 
Court,  Strong,  Fournier  and  Taschereau,  J.  J.,  deciding  in  concurrence  with 
the  Supreme  Court  of  Nova  Scotia  : — 

That  the  Acts  of  the  Legislature  of  Nova  Scotia  were  not  retrospec- 
tive, and  must  be  so  construed  as  not  to  disturb  or  take  away  the 
precedence  given  by  the  Patent  issued  to  the  respondent ;  and  that  the 
Letters  Patent  issued  under  the  authority  of  those  Acts  were  void  in 
so  far  as  they  attempt  to  interfere  with  the  privilege  of  the  respondent. 

The  question  of  precedence  and  pre-audience  between  Mr.  Ritchie  and  the 
Queen's  Counsel  appointed  by  the  Lieutenant  Governor  of  Nova  Scotia  being 
the  only  question  submitted  to  the  Court,  the  decision  just  given  would  contain 
the  whole  judgment  of  the  Court  which  is  authoritative  in  the  case. 

A  majority  of  the  Court,  differently  composed,  expressed  other  opinions 
suggested  by  the  subject  discussed  before  them,  but  not  submitted  to  them. 

Thus  Henry,  Taschereau  and  Gwynne,  J.J.,  appear  to  have  agreed  in  the 
following  opinions: — 

That  the  Acts  of  the  Legislature  of  Nova  Scotia  in  question  are  ultra 
vires  and  void,  in  so  far  as  they  invest  the  Lieutenant  Governor  with 
the  authority  of  appointing  to  the  rank  or  dignity  of  Queen's  Counsel, 
which  Her  Majesty  by  herself,  or  through  her  representative,  His  Ex- 
cellency the  Governor  General,  alone  has  the  right  to  confer. 

That  Her  Majesty  forms  no  integral  part  of  the  Legislature  of  the 
Provinces  as  she  does  of  the  Dominion  Parliament,  and  is  no  party  to 
the  laws  made  by  the  Local  Legislatures,  and  that  no  Act  of  any  such 
Legislatures  can  in  any  manner  impair  or  affect  Her  Majesty's  right  to 
the  exclusive  exercise  of  all  her  prerogative  powers. 

That  the  British  North  America  Act,  1867,  does  not,  either 
expressly,  or  by  inference,  divest  Her  Majesty  of  this  branch  of  her 
prerogative,  and  confer  it  upon  the  Provincial  Legislatures,  or  the 
Lieutenant  Governors  of  the  Provinces. 

These  opinions,  being  concurred  in  by  a  majority  of  the  Court  would  have 
become  precedents  if  submitted  to  them. 

Having  entered  into  the  course  of  expressing  opinions,  the  Judges  by  two 
and  by  one,  gave  their  individual  views  on  the  following  collateral  questions, 
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which  aimed  at  covering  the  grounds  of  the  consultation  between  the  Canadian 
Minister  of  Justice  and  the  Earl  of  Kimberley,  and  also,  of  the  opinion  of  Sir 
Will.  Young,  C.J.,  that  the  contention  that  the  Acta  are  ultra  vires  was  un- 
tenable, the  Crown,  through  the  Secretary  of  State,  having  authorised  such 
enactments. 

Per  Henry  and  Ghvynne,  J.J. — Tliat  the  said  Acts  do  profess  to 
invest  the  Lieutenant  Governor  with  such  authority,  and  are,  therefore, 
ultra  vires  and  void. 

Per  Strong  and  Fournier,  J.  J. — That  it  is  unnecessary  to  consider 
the  question  of  the  constitutionality  of  the  Acts  in  question  ;  that  the 
presumption  is  so  much  in  favor  of  the  validity  of  the  Acts  that  the 
Court  ought  not  to  deal  with  the  question  of  their  constitutionality, 
unless  the  subject  matter  under  consideration  imperatively  requires  it. 

Per  TaachereaUy  J. — That  the  Act  of  the  Legislature  of  Nova 
Scotia,  37  Vic,  c.  20,  simply  authorizes  the  Lieutenant  Grovernor  to 
appoint  Provincial  officers  connected  with  the  administration  of  justice 
to  be  known  under  the  name  of  "  Her  Majest/s  Counsel  learned  in 
the  law,"  but  that  does  not  make  them  of  the  rank  and  dignity  of 
that  name  granted  by  Her  Majesty.  It  is  a  mere  Provincial  office 
under  that  name,  which  the  Provincial  Legislature  had  the  right  to 
create,  and  the  appellants  are  not  Queen's  Counsel  at  all,  in  the  sense 
attached  to  the  name  in  the  respondent's  commission. 

The  only  effect  of  the  decision  of  the  Court  is  to  declare  that  the  rank 
claimed  by  Mr.  Ritchie  must  be  maintained,  and  the  contrary  claim  set  up  by 
the  Queen's  Ciunsel  of  Nova  Scotia,  be  disallowed  ;  but  the  Queen's  Counsel 
appointed  by  the  .several  Provincial  ParlianionU  arc  undisturbed  by  this  deci- 
sion and  retain  their  rank  among  themselves. 

The  validity  of  their  appointment  may  be  judicially  presented  on  some 
future  oooasion,  but  it  has  not  thus  far  been  submitted  or  pronounced  upon 
with  judicial  authority. 

Pardoning  Power, 

In  papers,  enclosed  by  the  Earl  of  Carnarvon  in  a  despatch  to  the  Earl 
of  Dufferin,  an  Australian  case  oonoerning  the  ezeroise  of  the  Prerogative  of 
?an]on  was  referred  to,  with  the  following  explanations  of  the  Royal  Instruc- 
tions on  the  subject  given  by  the  Earl  of  Carotrvoo  to  Gk>Temor  Sir  H.  Robinson. 

5.  It  should,  therefore,  be  understood  that  no 

1  nt  !  may  he  either  carried  out,  commuted,  or  remitted, 
^^  :  '!•  I  11  :i  ration  of  the  ca«e  by  the  Governor  and  his  Ministers 
a>>  !MiI    1  111  lAt'cutive  Council.    A  minor  wnteDoe  may  be  commuted 
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or  remitted  by  the  Governor  after  he  has  duly  considered  the  advice 
either  of  his  Ministers  collectively,  in  Executive  Council,  or  of  the 
Minister  more  immediately  responsible  for  matters  connected  with  the 
administration  of  justice ;  and  whether  such  advice  is  or  is  not  tendered 
in  Executive  Council,  it  would  seem  desirable  that — whether  also  given 
orally  or  not — it  should  be  given  in  writing. 

6.  Advice  having  thus  been  given  to  the  Governor,  he  has  to  decide 
for  himself  how  he  will  act.  Acting  as  he  does,  in  an  Australian 
Colony,  under  a  system  of  Eesponsible  Government,  he  will  allow 
greater  weight  to  the  opinion  of  his  Ministers  in  cases  affecting  the 
internal  administration  of  the  Colony,  than  in  cases  in  which  matters  of 
Imperial  interest  or  policy,  or  the  interests  of  other  countries  or  Colonies, 
are  involved.         ....  ..... 

9.  It  has,  I  am  aware,  been  ai'gued  that  Ministers  cannot  undertake 
to  be  responsible  for  the  administration  of  affairs  unless  their  advice  is 
necessarily  to  prevail  on  all  questions,  including  those  connected  with 
the  Prerogative  of  Pardon.  But  I  am  led  to  believe  that  this  view 
does  not  meet  with  general  acceptance,  and  there  is  at  all  events  one 
good  reason  why  it  should  not.  The  pressure,  political  as  well  as 
social,  which  would  be  brought  to  bear  upon  the  Ministers  if  the  deci- 
sions of  such  questions  rested  practically  with  them,  would  be  most 
embarrassing  to  them,  while  the  ultimate  consequence  might  be  a  serious 
interference  with  the  sentences  of  the  Courts. 

(Dominion  Sessional  Papers,  1876,  No.  116,  p.  78.) 

See  also  Extract  from  Royal  Instructions  to  Governor  General,  ante  p.  41. 

Command  of       15.  The  Command-iii-Chief  of  the  Land  and  Naval  Militia, 

armed  forces  to  ^ 

?*ited"*iu''thl^^^  of  all  Naval  and  Military  Forces,  of  and  in  Canada, 
yueen.  ^g    hereby    declared    to    continue    and    be    vested    in   the 

Queen. 

It  appears  by  the  following  extract  from  Section  10  of  the  "  Revised 
Regulations  for  the  Colonial  Service,"  Issued  in  1879,  '*  that  the  Governor  of  a 
Colony,  though  bearing  the  title  of  Captain  General  or  Commander  in  Chief,  is 
not,  without  special  appointment  from  Her  Majesty,  invested  with  the  command 
of  Her  Majesty's  regular  forces  in  the  Colony,"  although  "  the  Governor,  as  the 
Queen's  Representative,  will  give  '  the  word  '  in  all  places  within  his  Government, 
and  the  officer  in  command  of  Her  Majesty's  land  forces  is  alone  charged  with 
the  superintendence  of  all  details  connected  with  the  military  operations  of  a 
Colony." 

By  Section  19  of  the  Regulations  it  is  provided  "  that  the  Regulations  will 
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hold  good  though  the  Governor  may  he  a  military  officer  senior  in  rank  to  the 
Officer  in  Command  of  the  forces."    (Todd's  Pari.  (}ov.  in  Colonies,  p.  275.) 

Duty  of  a  Governor  in  case  of  a  Rebellion. 

In  Phillips  V.  Eyre  (22  L.  T.,  N.  S.,  874  ;  L.  R.  6  Q.  B.,  1,  affirming 
L.  R.,  4  Q.  B.,  225),  which  was  an  action  for  false  imprisonment  alleged 
to  have  been  sustained  by  the  plaintiff,  while  the  defendant,  as  Governor 
of  the  Island  of  Jamaica,  was  engaged  in  putting  down  a  rebellion  ; 
Welles,  J.,  in  delivering  the  Judgment  of  the  Court  remarked,  as 
follows,  upon  the  duty  of  a  Governor  of  a  Colony  and  other  subjects 
of  Her  Majesty  in  case  of  open  rebellion :  "  To  a  certain  extent  their 
duty  is  clear — to  do  their  best  and  utmost  in  suppressing  the  rebellion, 
even  as  to  tumultuous  assemblies  and  riots  of  a  dangerous  character, 
though  not  approaching  to  actual  rebellion.  Tindal,  C.  J.,  in  his  charge 
to  the  Bristol  Grand  Jury  on  the  special  commission  upon  the  occasions 
of  the  riots  in  1832  (5  C.  &  P.  262),  thus,  in  accordance  with  many 
authorities,  stated  the  law  as  to  private  citizens,  *  In  the  first  place, 
by  the  Common  Law,  every  private  individual  may  lawfully  endeavor 
of  his  own  authority,  and  without  any  warrant  or  sanction  of  the  Magis- 
trate, to  suppress  a  riot  by  every  means  in  his  power.  He  may  dis- 
perse, or  assist  in  dispersing  those  who  are  assembled ;  he  may  stay 
those  who  are  engaged  in  it  from  executing  their  purpose  ;  he  may  stop 
and  prevent  others  whom  he  may  see  coming  up  from  joining  the  rest, 
and  not  only  has  he  the  authority,  but  it  is  his  bounden  duty  as  a  good 
subject  of  the  King,  to  perform  this  to  the  utmost  of  his  ability. 
If  the  riot  be  general  and  dangerous,  he  may  arm  himself  agiiinst 
the  evil-doers  to  keep  the  peace.*  Such  was  the  opinion  of  all  the 
Judges  in  the  reign  of  Queen  Elizabeth  in  a  case  called  the  Case  of 
Arms  (see  R.  v.  Inhabitants  of  Wigan,  1  W.  BL,  47)  ;  although  the 
Judges  add,  that  it  would  be  more  discreet  for  every  one  in  such  a  case 
to  attend  and  be  assistant  to  the  Justices,  Sheriffs,  or  other  Ministers 
of  the  King  in  doing  this.  But  if  the  occasion  demands  immediate 
action,  and  no  opportunity  is  given  for  procuring  the  advice  or  sanction 
of  the  Magistrate,  it  is  the  duty  of  every  subject  to  act  for  himself  and 
upon  his  own  resjwnsibility  in  suppressing  a  riotous  and  tumultuous 
assembly,  and  he  may  be  assured  that  whatever  is  honestly  done  by 
him  in  the  execution  of  that  object,  will  be  supported  and  justified  by 
the  Common  Law.  This  j)erilous  duty,  shared  by  the  Governor  with 
all  the  Queen's  Subjects,  whether  Civil  or  Military,  is,  in  an  especial 
degree  incumbent  upon  him;  as  being  intrusted  with  the  powers  of 
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Government  for  preserving  the  lives  and  property  of  the  people  and 
the  authority  of  the  Crown.  And  if  such  duty  exist  as  to  tumultuous 
assemblies  of  a  dangerous  character,  the  duty  and  responsibility  in  case 
of  open  rebellion,  are  heightened  by  the  consideration  that  the  existence 
of  law  itself  is  threatened  by  force  of  arms,  and,  a  state  of  war  against 
the  Crown  established  for  the  time." 

m?nVoVcaJrJa:       16.  ^^^^^il  the  Queeii  otherwise  directs,  the  Seat  of  Gov- 
ernment of  Canada  shall  be  Ottawa. 

TV.— LEGISLATIVE  POWEE. 

of^plSen"         17.  There  shall  be  One  Parliament  for  Canada,  consist- 
o  Canada.       -^^^  ^^  ^l^^  Queen,  an  Upper  House  styled  the  Senate,  and 
the  House  of  Commons. 

There  was  no  moment  in  Enghsh  history  when  men  said,  "  It  will 
be  a  good  thing  to  have  an  Upper  House  to  check  the  acts  of  the 
Lower."  The  system  of  two  Houses  was  not  the  result  of  the  design 
or  deliberation  of  any  man  or  of  any  body  of  men.  It  was  the  result 
of  a  series  of  accidents,  of  a  series  of  historical  causes,  which  gave  to 
each  House  the  particular  functions  which  they  have. 

The  representative  body  was  not  added  in  order  to  be  a  check  on 
the  acts  of  the  non-representative  body.  The  system  of  two  Houses 
came  of  itself.  It  grew  bit  by  bit,  according  to  the  immediate  needs 
of  successive  generations.  Freeman — Origin  of  Parliamentary  Kepre- 
sentation  in  England  (13  Canada  L.  J.,  67.) 

The  illustrious  Council  from  which  the  name  of  Senate  is  derived 
was  not  an  Upper  House,  but  the  government  of  the  Koman  Kepublic, 
having  the  executive  practically  under  its  control  and  the  initiative  of 
legislation  in  its  hands.  The  American  Senate  is  a  special  representa- 
tion of  the  federal,  as  distinguished  from  the  popular  principle,  in  a 
country  where,  be  it  observed,  foreign  relations  being  in  the  hands  of 
the  national  government,  there  are  real  federal  functions  to  be  dis- 
charged. But  the  other  modern  Senates  are  intended  imitations  of  the 
House  of  Lords,  and,  one  and  all,  begotten  of  the  same  illusion.  The 
House  of  Lords  is  not  a  Senate,  it  is  an  old  Feudal  Estate,  embodying 
not  a  political  cast  of  mind  different  from  that  embodied  in  the  House 
of  Commons,  but  a  different  interest ;  and,  at  the  dictate  of  that  inter- 
est resisting  to  the  uttermost  every  measure  of  change,  from  the  Habeas 
Corpus  Act,  to  the  mitigation  of  the  Criminal  Code,  and  from  the  miti- 
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gation  of  the  Criminal  Code,  to  Parliamentary  Reform.  In  no  single 
instance,  we  are  }>ersnaded,  can  the  House  of  Lords  be  shown  to  have 
discharged  the  supposed  function  of  a  Senate,  by  revising,  in  a  calmer 
atmosphere  and  in  the  light  of  maturer  wisdom,  th^  rash  resolutions  of 
the  Lower  House.  Its  members  are  not  older  or  more  sedate,  much 
less  are  they  better  informed  or  wiser  than  those  of  the  House  of  Com- 
mons. They  are  simply  members  of  an  hereditary  aristocracy  main- 
taining the  privileges  of  their  order.  For  that  object  they  readily 
passed  the  most  revolutionary  measure,  in  the  worst  sense  of  the  term, 
recorded  in  the  political  history  of  England — the  enfranchisement  of 
the  ignorant  and  irresponsible  populace  of  the  cities,  by  the  Tory  Reform 
Bill  of  1867.  Yet  the  belief  that  they  are  a  sage  council  of  political 
revision,  has  given  birth  to  the  double-chambered  theory,  with  the  mul- 
tifarious embodiments  of  which,  the  British  colonies  and  constitutional 
Europe  are  overspread. 

Under  elective  institutions  there  can  be  no  real  power  but  that 
which  rests  on  the  suffrages  of  the  people.  Nominated  Senates,  such 
as  the  French  Senate  under  the  Restored  Monarchy,  and  our  Senate, 
are  nullities  with  a  latent  possibility  of  mischief,  which  was  manifested 
the  other  day  by  the  refusal  of  the  supplies  for  the  purpose  of  a  party 
coup  d'etat,  by  the  Senate  of  Quebec.  If  an  attempt  is  made  to  divide 
the  real  power  by  making  both  Houses  elective,  the  result  is  a  j)erpe- 
tual  risk  of  collision,  such  as  has  twice  produced  a  dead  lock  in  Victo- 
ria, and  in  France  came  near  the  other  day  replunging  the  country  in 
civil  war. 

Expectations  that  "  the  Crown  "  would  fill  the  Senate  with  men  of 
a  different  class  from  those  who  composed  the  Lower  House — men 
superior  in  any  mental  or  social  qualifications,  less  involved  in  the  fac- 
tion fight,  better  fitted  to  represent  commercial  interests  or  scientific 
professions — were  foredoomed  to  inevitable  disappointment.  "  The 
Crown  "  is  the  Prime  Minister ;  and  no  Prime  Minister  who  was  at  the 
head  of  a  party  could  help  doing  what  the  Prime  Ministers  on  both 
sides  have  done — bestowing  the  nominations  as  rewards  for  party  ser- 
vices, and  making  the  Senate,  what  it  is,  a  political  infirmary. 

In  England  a  peerage  is  now  and  then  given  for  military  or  naval 
services,  seldom  for  public  services  of  any  other  kind  ;  and  an  extra  law 
lord  has  sometimes  been  created  when  the  House,  as  a  Court  of  Law, 
has  been  in  absolute  need  of  reinforcement.  Otherwise,  the  only  road 
to  a  peerage  is  through  landed  wealth  and  a  long  course  of  steady  voting 
for  the  leader  of  a  party. 
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Not  in  complications,  rivalries  and  conflicts,  is  the  necessary  Con- 
servative influence  to  be  found,  but,  in  the  proper  constitution  of  a  sin- 
gle assembly  ;  in  requiring  such  qualifications  on  the  part  of  its  electors, 
filling  it  up  by  such  instalments,  so  regulating  its  legislative  procedure 
that  it  may  be  an  organ  of  intelligence,  not  of  passion,  and  give  effect 
to  the  settled  convictions,  not  to  the  transient  impulses,  of  the  people. 
Then,  instead  of  making  the  executive  authority  the  prize  of  a  perpe- 
tual faction  fight,  let  an  executive  council  be  regularly  elected  by 
Parliament.  The  separation  of  the  executive  power  from  the  legisla- 
tive is  a  dream,  though  i\Iontesquieu  has  established  the  belief  that  it 
is  one  of  the  great  securities  for  liberty.  Already  Parliament  appoints 
the  Government,  but  in  a  way  which  makes  it  the  government  of  a 
party,  not  of  the  nation. 

Of  what  sort  of  men  is  the  Upper  House  specially  to  consist  ?  We 
have  gone  through  projects  without  number,  and  volumes  of  discussion, 
yet  we  have  never  met  with  an  answer  to  this  essential  question. 
Electoral  or  nominative  machinery  of  all  kinds  is  constructed,  but 
nobody  seems  to  know,  or  think  it  necessary  to  determine,  what  the 
machinery  is  to  produce.  Is  the  Upper  House  to  be  composed  of  old 
men  ? — It  will  be  impotent.  Of  rich  men  ? — It  will  be  odious.  Of 
the  best  and  wisest  men  ? — The  Lower  House,  which,  as  the  more  pop- 
ular, remains  the  more  powerful,  will  be  left  destitute  of  its  natural 
guides  and  controllers.  From  this  quandary,  we  really  see  no  escape. 
However,  the  principle  of  two  chambers  is  established,  and  we  take  it 
as  it  is.  The  only  way  of  giving  the  Senate  real  power,  and  making 
it  a  living  institution,  is  to  introduce  the  elective  principle  ;  and  this, 
so  far  as  we  can  see,  must  be  done  in  one  of  two  ways,  either  by 
giving  the  election  of  Senators  to  the  Local  Legislatures,  or  by  giving 
it  to  the  people  of  each  Province.  Much  might  be  said  in  favour  of 
the  Local  Legislatures,  if  they  w^ere  what  they  ought  to  be,  genuine 
local  councils,  consisting  of  the  worthies  of  the  districts,  and  if  their 
members  would  vote  freely.  But,  as  it  is,  to  give  the  election  of 
senators  to  them  would  be  to  put  it  into  the  pocket  of  the  leader  of 
the  party  in  power,  which  would  be  very  much  the  reverse  of  an 
improvement  on  open  and  legal  nomination  by  the  Prime  Minister  of 
the  Dominion.  To  the  people  of  each  Province  then,  apparently,  the 
election  must  be  given ;  and  we  must  hope  that  the  largeness  of  the 
constituencies  will,  to  some  extent,  baffle  wirepulling,  and  that,  petty 
local  influences  being  swamped,  the  feeling  which  the  people  always 
have  for  eminent  leaders  will  prevail.     The  substitution  of  a  term  of 
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years  for  life-tenure  is  a  matter  of  course :  it  is  necessary,  both  to 
secure  a  rotation  of  elections,  and  as  a  practical  ordinance  of  super- 
annuation. If  the  present  Senators  are  allowed  to  retain  their  seats, 
the  change  will  be  gentle,  and  all  fear  of  revolution,  if  anybody  is  so 
nervous  as  to  entertain  it,  will  be  removed. — "  Bystander,"  Toronto, — 
May,  1880,  p.  64. 

18.  The  Privileges,  Immunities,  and  Powers  to  be  held,  JJ^JjJJ^*^* 
enjoyed,  and  exercised  by  the  Senate  and  by  the  House  of 
Commons  and  by  the  members  thereof  respectively,  shall  be 
such  as  are  from  Time  to  Time  defined  by  Act  of  the  Parlia- 
ment of  Canada,  but  so  that  the  same  shall  never  exceed  those 
at  tJie passing  of  this  Act  held,  enjoyed,  and  exercised  by  the 
Commons  House  of  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  by  the  Members  tliereof. 

The  Parliament  of  Canada  actinf]^  in  the  execution  of  the  powers  conferred 
by  this  Section  (18)  passed  an  Act  (31  Vict.  c.  23)  defining  their  privileges. 

By  this  Act,  their  Privileges,  Inimunities  and  Powers  were  defiood  "  to  be 
the  same  as  at  the  time  of  the  passing  of  said  recited  (B.  N.  A.  Act,  1867)  Act 
were  held,  enjoyed  and  exercised  by  the  Commons  House  of  Parliament,  &o." 

By  an  Imperial  Act  (28  &  29  Vict.  c.  63)  passed  29th  June, 
1865,  "  to  remove  doubts  as  to  the  validity  of  Colonial  Laws,"  it  was 
enacted  that  "  every  Representative  Legislature  shall,  in  respect  to  the 
Colony  under  its  jurisdiction,  have,  and  be  deemed  at  all  times  to  have 
had,  full  power  to  make  Laws  respecting  the  constitution,  powers  and 
procedure  of  such  Legislature  ;  provided  that,  such  Laws  sliall  have  been 
passed  in  such  manner  and  form  as  may  from  time  to  time  be  required 
by  any  Act  of  Parliament,  Letters  Patent,  Order  in  Council,  or  Colonial 
Law,  for  the  time  being  in  force  in  the  said  Colony." 

By  Imperial  Act  38  &  39  Vict.  c.  38  (see  39  Vict.  Can.  p.  iv.), 
— entitled,  An  Act  to  remove  certain  doubts  with  respect  to  the  powers 
of  the  Parliament  of  Canada,  under  Section  18  of  the  B.  N.  A.  Act, 
1867 — that  section  was  repealed  without  prejudice  to  any  thing  done 
thereunder  and  a  new  section  substituted  in  its  place.  The  new  section 
differs  from  the  repealed  section  by  the  leaving  out  the  words  in 
italics,  "  tJie  same  shall  never  exceed  those  ai  the  passing  of  this"  and 
the  substitution,  in  their  place,  of  the  words,  "  any  Act  of  the  Parlior 
ment  of  Canada  defining  stuh  Privileges^  Immunities  and  Powen 
shall  not  confer  any  Privileges^  Immunities  or  Power$  exceeding 
those  at  the  jxissing  of  such." 
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It  did  not  clearly  appear  in  the  suppressed  clause  whether  the  word 
"  this  "  referred  to  the  Imperial  Act  of  Confederation  enacting  the  sup- 
pressed clause,  or  to  the  Dominion  Act  defining  the  Privileges,  &c.,  of 
the  Houses  of  the  Dominion  Parliament. 

The  text  of  the  Amending  Act  is  as  follows  : 

38—39  Victoria,  Chap.  38. 
AN  ACT 

TO  REMOVE  CERTAIN  DOUBTS  WITH  RESPECT  TO  THE  POWERS  OF 

THE  PARLIAMENT  OF  CANADA  UNDER  SECTION  EIGHTEEN 

OF  THE  BRITISH  NORTH  AMERICA  ACT,  1867. 

[igth/uiy,  1875.] 

soAaivictcsT/irHEREAS  by  Section  Eighteen  of  The  British  North 
f  ?  America  Act,  1867,  it  is  provided  as  follows : 

''  The  Privileges,  Immunities  and  Powers  to  be  held,  en- 
"  joyed  and  exercised  by  the  Senate  and  by  the  House  of 
"  Commons,  and  by  the  Members  thereof  respectively,  shall 
"  be  such  as  are  from  time  to  time  defined  by  Act  of  the  Parlia- 
"  ment  of  Canada,  but  so  that  the  same  shall  never  exceed 
"  those  at  the  passing  of  this  Act  held,  enjoyed,  and  exercised 
"  by  the  Commons  House  of  Parliament  of  the  United  King- 
"  dom  of  Great  Britain  and  Ireland  and  by  the  Members 
"  thereof:" 

And  whereas  doubts  have  arisen  with  regard  to  the  power 
of  defining  by  an  Act  of  the  Parliament  of  Canada,  in  Pur- 
suance of  the  said  section,  the  said  Privileges,  Powers,  or 
Immunities  ;  and  it  is  expedient  to  remove  such  doubts  : 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent 
Majest}'',  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows : — 
Substitution  of  1,  Section  Eighteen  of  the  British  North  America  Act, 
.Section  18  of  30 1867,  IS  hcrcby  repealed,  without  prejudice  to  anything 
done  under  that  section,  and  the  following  section  shall  be 
substituted  for  the  section  so  repealed. 

The  Privileges,  Immunities  and  Powers  to  be  held, 
enjoyed  and  exercised  by  the  Senate  and  by  the  House  of 
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Commons,  and  by  the  Members  thereof  respectively,  shall 
be  such  as  are  from  time  to  time  defined  by  Act  of  the  Par- 
liament of  Canada,  but  so  that  any  Act  of  the  Parliament  ot 
Canada  defining  such  Privileges,  Immunities  and  Powers  shall 
not  confer  any  Privileges,  Immunities  or  Powers  exceed- 
ing those  at  the  passing  of  such  Act,  held,  enjoyed  and  exer- 
cised by  the  Commons  House  of  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  by  the  Members 
thereof. 

2.  The  Act  of  the  Parliament  of  Canada  passed  in  the  conanniuon 
thirty-first  year  of  the  Reign  of  Her  present  Majesty,  chapter  ?j~*<»'c»«»^ 
twenty-four,  intituled  "  An  Act  to  provide  for  oaths  to  wit-**" 

"  nesses  being  administered  in  certain  cases  for  the  purposes 
"  of  either  House  of  Parliament,"  shall  be  deemed  to  be  valid, 
and  Ix)  have  been  valid  as  from  the  date  at  which  the  royal 
assent  was  given  thereto  by  the  Governor-General  of  the 
Dominion  of  Canada. 

3.  This  Act  may  be  cited  as  "  The  Parliament  of  Canada g,^^,,,,^ 
Act,  1875." 

No  action  has  been  taken  by  the  Dominion  Parliament  in  pursuance 
of  the  power  conferred  by  this  new  section. 

The  corresponding  section  in  the  Constitutional  Act  of  Victoria 
has  received  the  Judicial  construction  of  their  Lordships  of  the  Privy 
Council,  in  Dill  v.  Murphy,  (1  Moore's  P.C,  N.S.,  487).  By  section  35  of 
the  Constitution  Act  of  the  Colony  of  Victoria  (18  &  19  Vict.  c.  55)  the 
Legislature  were  authorized  in  language  similar  to  section  18  of  the 
B.  N.  A.  Act  "  by  any  Act  or  Acts  to  define  the  Privileges,  Immunities, 
and  Powers,  to  be  held  enjoyed  and  exercised  by  the  Council  and  As- 
sembly, and  by  the  members  thereof  respectively  :  Provided,  that  no 
such  privileges,  immunities  or  powers  shall  exceed  those  runo  (i.e.  at 
the  passing  of  the  Constitution  Act)  held  and  enjoyed  by  the  Commonn 
House  of  Parliament  or  the  members  thereof."  And  in  pursuance  of  that 
power  enacted  that  their  Privileges,  Immunities  and  Powers  should  be 
the  same  as  at  the  passing  of  the  Constitution  Act  were  held,  exer- 
cised and  enjoyed  by  the  Commons  House  of  ParHament,  &c.  It  was 
held  by  their  Lordships,  that  this  enactment  had  properly  defined  those 
privileges  and  sufficiently  exercised  the  power  delegated  to  the  Local 
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Legislature,  and  that  the  privilege  of  arrest  for  contempt  was  rightly 
exercised  under  that  Act.  Also  in 

The  Speaker  of  the  Legislative  Assembly  of  Victoria  v.  GUiss  (L. 
R.  3  P.  C,  564.)  It  was  held  by  their  Lordships,  as  to  matters  connected 
with  contempt,  under  Section  35  of  the  Constitutional  Act  of  the  Colony 
of  Victoria  and  the  Colonial  Act  defining  the  powers  of  the  Legislature  ; 
that  the  Privileges  and  Powers  of  the  Imperial  House  of  Commons  at 
the  time  of  the  passing  of  the  Constitutional  Act  were  carried  over  to  the 
Legislative  Assembly  of  the  Colony,  including  the  privilege  of  judging 
what  is  contempt,  and  the  power  of  committing  for  contempt  by  a 
warrant  stating  generally  that  a  contempt  had  taken  place  without 
setting  forth  the  specific  grounds  of  such  commitment. 

In  Kielley  v.  Carson  et  al.  (4  Moore  P.  C.  75)  it  was  lield  that  a 
Colonial  House  of  Assembly  (of  the  Island  of  Newfoundland)  .does  not 
possess  the  power  of  arrest  with  the  view  to  adjudication  upon  a  com- 
plaint of  contempt,  as  an  incident  to  its  functions ;  and  that  it  has  not 
the  same  exclusive  privileges  which  the  ancient  Law  of  England  has 
annexed  to  the  Imperial  House  of  Parliament ;  and  that  such  power 
must  be  expressly  given  by  the  Imperial  Statute  creating  the  Colonial 
Legislature. 

Mr.  Baron  Parke,  in  delivering  the  Judgment  remarked  :  "  It  is 
said,  however,  that  this  power  belongs  to  the  House  of  Commons  in 
England,  and  this,  it  is  contended,  affords  an  authority  for  holding  that 
it  belongs  as  a  legal  incident,  by  the  Common  Law,  to  an  Assembly 
with  analogous  functions.  But  the  reason  why  the  House  of  Com- 
mons has  this  power  is  not  because  it  is  a  representative  body  with 
legislative  functions,  but  by  virtue  of  ancient  usage  and  prescription, 
the  lex  et  consuetudo  Parliamenti  which  forms  a  part  of  the  Com- 
mon Law  of  the  land,  and  according  to  which  the  High  Court  of  Parlia- 
ment before  its  division,  and  the  Houses  of  Lords  and  Commons  since, 
are  invested  with  many  peculiar  privileges,  that  of  punishment  for  con- 
tempt being  one.  And,  besides,  this  argument  from  analogy  would 
prove  too  much,  since  it  would  be  equally  available  in  favor  of  the 
assumption,  by  the  Council  of  the  Island,  of  the  power  of  commitment 
(exercised  by  the  House  of  Lords),  as  well  as  in  support  of  the  risjht  of 
impeachment  by  the  Assembly,  a  claim  for  which  there  is  not  any  color 
of  foundation. 

Nor  can  the  power  be  said  to  be  incident  to  the  Legislative  Assem- 
bly by  analogy  to  the  English  Courts  of  Record  which  possess  it. 
This  Assembly  is  no  Court  of  Record,  nor  has  it  any  judicial  functions 
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whatever ;  and  it  is  to  be  remarked  that  all  those  bodies  which  possess 
the  power  of  adjudication  upon  and  punishing  in  a  summary  manner, 
contempts  of  their  authority,  have  judicial  functions;  and  exercise  this 
power  as  incident  to  those  functions  which  they  possess,  except  only  the 
House  of  Commons,  whose  authority  in  this  respect  rests  u|)on  ancient 
usage. 

The  case  of  Beaumont  v.  Bai^xtt  (1  Moore's  P.  C.  59)  was  over- 
ruled by  this  decision,  and  this  decision  was  followed  in  Fenton  v. 
Hampton  (11  Moore's  P.  C.  347). 

In  Doyle  (Speaker  of  the  House  of  Assembly  of  Dominica)  &  Fal- 
coner (L.  R.,  1  P.  C.  328).,  their  Lordships  held,  following  the  case  of 
Kielly  &  Carson,  that  the  Legislative  Assemblies  in  the  British  Colo- 
nies, in  the  absence  of  express  grant,  have  no  power  to  punish  for  con- 
tempts committed  in  their  presence  or  beyond  their  walls,  for  the  reason 
that  this  is  the  exercise  of  a  judicial  power.  Sir  James  W.  Colville, 
who  delivered  the  judgment  of  their  Lordships,  said : — It  must  be 
conceded  that  the  Common  Law  sanctions  the  exercise  of  the  preroga- 
tive by  which  the  Assembly  has  been  created,  and  that  the  principle  of 
the  Common  Law,  which  is  emlxxlied  in  the  maxim  "  Quando  lex 
aliquul  concedity  concedere  videtur  et  illud,  sine  qico  res  ipsay  esse 
non  potest "  applies  to  the  body  so  created.  But  it  is  necessary  to 
distinguish  between  a  power  to  punish  for  a  contempt,  which  is  a 
judicial  power,  and  a  power  to  remove  any  obstruction  offered  to  the 
deliljerations  or  proper  action  of  a  Legislative  body  during  its  sitting, 
which  last  power  is  necessary  for  self-preservation.  If  a  member  of  a 
Colonial  House  of  Assembly  is  guilty  of  disorderly  conduct  in  the 
House  whilst  sitting,  he  may  be  removed,  or  excluded  for  a  time,  or 
even  expelled. 

In  Landers  v.  Woodworth  (2  Can.  S.  C,  158)  it  was  held,  on 
appeal,  affirming  the  Judgment  of  the  Supreme  Court  of  Nova  Scotia, 
that  the  Legislative  Assembly  of  the  Province  of  Nova  Scotia,  in  the 
absence  of  express  grant,  has  no  power  to  remove  one  of  its  members 
for  contempt  unless  he  is  actually  obstructing  the  business  of  the  House, 
following  in  this  respect  the  ruling  of  their  Lord^jhips  of  the  Privy 
Council  in  the  cases  above  cited. 

In  Stockdale  v.  Hansard,  (9  Ad.  &  EL,  p.  1) :  Held— 

1.  That  a  Court  of  Law  is  competent  to  detormiuo  whether  or  not  the 
House  of  Commons  has  such  privileges,  as  will  support  a  defence  to  an 
action  against  a  publisher  for  libel. 
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2.  That  the  established  laws  of  the  land  cannot  be  superseded  by  a 
Eesoliition  of  either  House  alone,  and  that  the  House  of  Commons  by 
ordering  a  report  to  be  printed  cannot  legalize  the  publication  of  libel- 
lous matter. 

In  consequence  of  this  ruling  the  Imperial  Parliament  legalized  by 
an  Act  (3  &  4  Vict.  c.  9)  all  publications  ordered  to  be  printed  by 
either  House. — Broom  (Cons.  Law,  p.  893)  says : — 

However  flagrant  the  contempt,  the  House  of  Commons  can  only 
commit  till  the  close  of  the  existing  Session  (Stockdale  v.  Hansard,  9 
Ad.  &  EL,  p.  1).  Their  privilege  to  commit  is  not  better  known,  than 
this  limitation  of  it,  and,  though  the  party  should  deserve  the  severest 
penalties,  yet,  his  offence  being  committed  the  day  before  a  prorogation, 
if  the  House  ordered  his  imprisonment  but  for  a  week,  every  Court  in 
Westminster  Hall,  and  every  judge  of  all  the  Courts,  would  be  bound 
to  discharge  him  on  Habeas  Corpus. 

In  Burdett  v.  Abbott,  14  East  158,  (affirmed  in  the  House  of 
Lords,)  where  the  action  was  for  false  imprisonment,  it  was  held  that 
the  House  of  Commons  being  a  competent  adjudicating  Court  to  commit 
for  contempts,  the  adjudication  could  not  be  inquired  into  by  another 
Court.  Lord  Ellenborough,  in  delivering  judgment,  said  : — The  power 
of  the  House  of  Commons  to  commit  for  contempt,  stands  upon  the 
ground  of  reason  and  necessity  independent  of  any  positive  authorities 
on  the  subject.  It  is  also  made  out  by  the  evidence  of  usage  and 
practice,  by  legislative  sanction  and  recognition,  and  by  the  judgment 
of  the  Courts  of  Law  in  a  long  course  of  well  established  precedents 
and  authorities.     (Affirmed,  5  Dow,  199.) 

It  also  appears  by  the  following  authorities  that  even  the  Judiciary,  in  the 
admiuistration  of  justice,  can  only  punish  for  contempts  in  accordance  with  the 
established  procedure  in  the  case  of  criminal  offences.  In  re  Pollard  (L.  R.,  2  P.C, 
106), — one  of  Her  Majesty's  Counsel  at  the  Colony  of  Hong  Kong,  whose  case 
was,  on  petition,  referred  by  the  Crown  to  the  Judicial  Committee — it  was  held  by 
their  Lordships  that  no  person  should  be  punished  for  contempt  of  Court — which 
is  a  criminal  offence — unless  the  specific  offence  charged  against  him  be  distinctly 
stated,  and  an  opportunity  given  to  him  of  answering  it  before  passing  sentence. 

Similar  rulings  in  Rainy  v.  The  Justice  of  Sierra  Leone  (8  Moore's 
P.  C,  47)  and  in  re  Thomas  K.  Ramsay  (7  Moore's  P.  C.,]Sr,  S.,  273). 

See  Sect.  70,  opinion  of  Sir  John  A.  Macdonnld  .is  to  the  effect  of  omission 
of  any  provision  similar  to  ISect.  18  for  Provincial  Legislatures. 

Kirst Session  of       19,  The  Parliament  of  Canada  shall  be  called  toffether 

tiie  Parliament  ^ 

ofcwiada.    not  later  than  Six  Months  after  the  Union. 
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20.  There  shall  be  a  Session  of  the  Parliament  of  Can ada  TMrirs««.io« 
once  at  least  in  every  Year,  so  that  Twelve  Months  shall  p»ri?a««t«f 

.       .  Canada. 

not  intervene  between  the  last  Sitting  of  the  Parliament  in 
one  Session  and  its  first  Sitting  in  the  next  Session. 

The  Senate. 

21.  The  Senate  shall,  subject  to  the  Provisions  of  this      N«»b«- 
Act,  consist    of  Seventy-two  members,  who  shall  be  styled 
Senators. 

Section  147  provides  for  the  admission  of  Newfoundland  and  Prince  Edward 
Islaud  into  the  Union  with  four  members  in  the  Senate  for  each,  and  in  that  case 
reducing  the  representation  of  Nova  Scotia  and  New  Brunswick  to  10  Senators 
respectiv-ly,  and  making  the  normal  number  7t),  with  the  possibility  of  an  increase 
to  82,  under  section  26. 

Manitoba  was  admitted,  in  1870,  with  2  Senators,  and  British  Colarobia 
was  admitted  in  1871,  with  3  Senators,  the  total  number  of  Senators  being  now 
77. 

22.  In  relation  to  the  constitution  of  the  Senate,  Canada  r 
shall  be  deemed  to  consist  of  Three  Divisions  : 

1 .  Ontario  ; 

2.  Quebec; 

3.  The  Maritime  Provinces,  Nova  Scotia  and  New 
Brunswick  ;  which  Three  Divisions  shall  (subject  to  the 
Provisions  of  this  Act)  be  equally  represented  in  the  Senate 
as  follows ;  Ontario  by  Twenty-four  Senators ;  Quebec  by 
Twenty-four  Senators ;  and  the  Maritime  Provinces  by 
Twenty-four  Senators,  Twelve  thereof  representing  Nova 
Scotia,  and  Twelve  thereof  representing  New  Brunswick. 

In  the  case  of  Quebec  each  of  the  Twenty-four  Senators 
representing  that  Province  shall  be  appointed  for  One  of  the 
Twenty-four  Electoral  Divisions  of  Lower  Canada  siK^cified 
in  Schedule  A  to  Chapter  One  of  the  Consolidated  Statutes 
of  Canada. 

It  will  be  remarked  that,  except  in  the  Provinoo  of  Quebco,  Iho  Sonitors 
represent  no  particular  localities  in  their  Provinces.  But  electoral  divisions  are 
determine*!,  for  each  Senator  in  the  Province  of  Quebec,  and  the  conM()iieiioti 
of  that  distinction,  which  cannot  be  otbcrwiae  than  detrimeotal,  are  defolopad 
in  sub  sec.  6  of  the  followiDg  section : 
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Qualifications         23.  Tlie  qualifications  of  a  Senator  shall  be  as  follows  : 

of  Seuator. 

(1.)  He  shall  be  of  the  full  Age  of  Thirty  years  ; 

(2.)  He  shall  be  either  a  natural-born  Subject  of  the 
Queen,  or  a  Subject  of  the  Queen  naturalized  by  an  Act  of 
the  Parliament  of  Great  Britain,  or  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  of  the 
Legislature  of  One  of  the  Provinces  of  Upper  Canada,  Lower 
Canada,  Canada,  Nova  Scotia,  or  New  Brunswick,  before  the 
Union,  or  of  the  Parliament  of  Canada  after  the  Union  : 

(3).  He  shall  be  legally  or  equitably  seized  as  of  free- 
hold for  his  own  use  and  benefit  of  Lands  or  Tenements  held 
in  Free  and  Common  Soccage  or  seized  or  possessed  for  his 
owm  use  and  benefit  of  Lands  or  Tenements  held  in  Fraiic- 
alleu  or  in  Eotare,  within  the  Province  for  which  he  is 
appointed,  of  the  Value  of  Four  thousand  dollars,  over  and 
above  all  Rents,  Dues,  Debts,  Charges,  Mortgages,  and 
Incumbrances  due  or  payable  out  of  or  charged  on  or  affect- 
ing the  same: 

(4.)  His  Real  and  Personal  property  shall  be  together 
worth  Four  thousand  dollars  over  and  above  his  Debts  and 
Liabilities  : 

(5.)  He  shall  be  resident  in  the  Province  for  which  he 
is  appointed  : 

(6.)  In  the  Case  of  Quebec  he  shall  have  his  Real  Pro- 
perty Qualification  in  the  Electoral  Division  for  which  he  is 
appointed,  or  shall  be  resident  in  that  Division. 


[See  Sections  11,  61  and  128  as  to  following  requirements.] 

THE  FIFTH  SCHEDULE. 
Oath  of  Allegiance. 
I,  A.  B.,  do  swear,  that  I  will  be  faithful  and  bear  true  allegiance  to  Her  Majesty  Queen 
Victoria. 

Note. — The  name  of  the  King  or  Queen  of  the  United  Kingdom  of  Oreat  Britain  and  Ire- 
land,  for  the  time  being,  i$  to  be  substituted  from  time  to  time,  with  proper  terms  of  reference 
thereto. 

declarati6n  of  qualification. 

I,  A.  B.,  do  declare  and  testify,  that  I  am  by  law  duly  qualified  to  be  appointed  a 
member  of  the  Senate  of  Canada  {or  as  the  case  may  6e],  and  that  I  am  legally  or  equitably 
seized  as  of  freehold  for  my  own  use  and  benefit  of  lands  or  tenements  held  in  free  and 
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common  socage  [or  seized  or  possessed  for  my  own  ase  and  benefit  of  land*  or  tenemenu 
held  in  franc-alleu  or  in  roture  (as  the  case  mat/  be,]  in  the  Prorince  of  Nora  Scotia  [or  a$ 
the  case  may  be]  of  the  value  of  four  thousand  dollars  over  and  above  all  rents,  dues,  drbtt 
mortgages,  charges,  and  incumbrances,  due  or  payable  out  of  or  charged  on  or  aflTeciing 
the  same,  and  that  I  have  not  collusively  or  colournbly  obtained  a  title  to  or  becooM 
possessed  of  the  said  lands  and  tenements,  or  any  part  thereof,  for  the  purpoM  of  euMisf 
me  to  become  a  member  of  the  Senate  of  Canada  (or  as  the  eate  may  6«),  and  that  my  rod 
and  personal  property  are  together  worth  four  thousand  dollars  over  and  above  my  debtf 
and  liabilities. 

s.s.  1.  The  age  of  30,  for  Senators,  was  that  required  for  elective  LegisUtiYe 
Councillors  in  the  Province  of  Canada,  at  the  time  of  the  Union. 

s.s.  2.  This  mode  of  making  British  subjicta  of  a)ieo.4,  ignores  a  more  ewy 
process,  by  Courts  of  law  provided  for  in  every  Province  of  the  Dominion.  Owing 
to  the  impossibility  of  surmounting  such  obstacles  persons  eminently  competent 
for  the  position  will,  in  all  probability,  be  kept  out  of  the  Senate,  awaiting  an 
act  of  Parliament  to  qualify  them  ;  when  for  any  other  position  or  office  in  the 
gift  of  the  Government,  they  would  find  no  such  requirement  interposed  as  a 
condition  of  fitness. 

The  same  reasons  which  require  a  property  qualification  for  clectore  has  been 
assigned  for  requiring  a  property  qualification  for  those  elected  to  office. 
Blackstone  says  (vol  1,  p.  171.  Com.) : 

The  true  reason  of  requiring  any  qualification  with  regard  to  pro- 
perty in  voters,  is  to  exclude  such  persons  as  are  in  so  mean  a  situation 
that  they  are  esteemed  to  have  no  will  of  their  own.  If  these  persons 
had  votes  they  would  be  tempted  to  dispose  of  them  under  some  undue 
influence  or  other. 

The  soundness  of  the  reasoning  of  Blackstone  has  been  challenged  by  prac- 
tical legislation,  with  apparent  success,  in  several  countries.  Universal  suffrage 
exi><ts  in  most  of  the  United  States,  in  France,  in  Switscrland  and  in  other 
countries. 

As  regards  those  elected,  no  real  or  personal  property  qualification  is  required 
in  P}ngland  of  the  members  of  the  House  of  Commons.  In  a  deapatoh  from 
the  Duke  of  Newcastle  to  the  Governor  Gencnil  of  Canada,  some  years  before 
the  Union,  the  Duke  urged  the  propriety  of  removing  any  property  qnalifientioa 
as  regards  the  candidates  for  election,  and  preservini;  it  for  the  elector,  and  also 
writing  to  the  Governor  of  P.  E.  I.  in  1862  the  noble  Duke  8ug«estod  the  adoption 
of  the  same  policy  for  the  constitution  of  the  Upper  House  of  that  Ii^land. 
The  basis  in  Canada  of  the  qualifications  of  the  members  of  a  Scntte,  not  nomi. 
natcd  by  the  people,  could  not  be  other  than  a  property  qualification.  But  the 
limiU'd  amount  required  ($4,000)  and  the  dubious  charnotor  given  to  the  pro- 
perty by  s.s  3,  and  s.s  4,  shows  how  perplexed  w.  r,.  tlw.  fr  unrrs  of  tlio  eoni.lilu- 
tion,  when  adopting  even  that  low  figure. 

In  every  other  part  of  the  Dominion  except  the  Pnivinco  of  Quobc*,  it 
is  a  matter  of  indifference  where  the  poasiblc  Senator  resides,  pntvidod  it  be  to 
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the  Province  for  which  he  is  appointed,  (s.s  5)  and  where  his  property  is 
situated.  In  Quebec  the  Senator  must  either  have  his  property  qualification  in 
tlie  electoral  division  for  which  he  is  appointed,  or  he  must  be  a  resident  in  that 
division.  There  would  be  some  reasonable  ground  for  this  distinction  if, 
on  account  of  a  peculiar  training,  .the  class  of  men  from  whom  Senators  may 
be  chosen,  were  more  numerous  in  Quebec  than  anywhere  else.  Unfortunately 
the  contrary  state  of  things  prevails.  There  are  not  to  be  found,  in  the  Pro- 
vince of  Quebec,  the  numerous  interior  cities  and  towns,  which  exist  in  Ontario, 
and  perhaps  in  other  provinces,  where,  manufacturing  or  commercial  pursuits 
and  municipal  institutions  are  developing  that  extended  amount  of  practical 
knowledge,  which  is  necessary  to  tit  men  for  public  and  parliamentary  life. 
Tlie  result  may  not  at  once  be  produced  of  an  inferior  class  of  Senators  repre- 
senting the  Province  of  Quebec,  but  it  is  inevitable  in  the  future,  because,  instead 
of  the  wide  field  of  selection  offerrcd  in  other  provinces,  the  senators  from  Quebec 
will  have  to  be  taken  out  of  a  very  restricted  class  of  candidates. 

In  the  Debates  on  Confederation  in  the  Prov.  Pari,  of  Canada  (p.89),  Mr. 
George  Brown  said: — 

It  is  objected  that  in  the  constitution  of  the  Upper  House,  so  far  as 
Lower  Canada  is  concerned,  the  existing  electoral  divisions  are  to  be 
maintained,  while,  as  regards  Upper  Canada,  they  are  to  be  abolished ; 
that  the  members  from  Lower  Canada  are  to  sit  as  representing  the 
divisions  in  which  they  reside  or  have  their  property  qualification, 
while  in  Upper  Canada  there  is  no  such  arrangement. 

Undoubtedly  this  is  the  fact ;  it  has  been  so  arranged  to  suit  the 
peculiar  position  of  this  section  of  the  province.  Our  Lower  Canada 
friends  felt  that  they  had  French  Canadian  interests  and  British 
interests  to  be  protected,  and  they  conceived  that  the  existing  system 
of  electoral  divisions  would  give  protection  to  these  separate  interests. 
We,  in  Upper  Canada,  on  the  other  hand,  were  quite  content  that  they 
should  settle  that  among  themselves,  and  maintain  their  existing 
division  if  they  chose.  But,  so  far  as  we  in  the  west  were  concerned, 
we  had  no  such  separate  interests  to  protect,  we  had  no  diversities  of 
origin  or  language  to  reconcile,  and  we  felt  that  the  true  interest  of 
Upper  Canada,  was,  that  her  very  best  men  should  be  sent  to  the  Legisla- 
tive Council, wherever  they  might  happen  to  reside,or  wherever  their  pro- 
perty was  located.  If  there  is  one  evil  in  the  American  system  which 
in  my  mind  stands  out  pre-eminently  as  its  greatest  defect,  except 
universal  suffrage,  it  is,  that  under  their  constitution  the  representatives 
of  the  people  must  reside  in  the  constituencies  for  which  they  sit.  The 
result  is,  that  a  public  man,  no  matter  what  his  talent  or  what  his 
position,  no  matter  how  necessary  it  may  be  for  the  interest  of  the 
country  that  he  should  be  in  public  life,  unless  he  happens  to  belong 


Summons  of 
Senator. 
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to  the  political  party  popular  for  the  time  being  in  the  constituency 
where  he  resides,  cannot  possibly  find  a  seat  in  Congress.  And  over 
and  over  again  have  we  seen  the  very  best  men  of  that  Republic,  the 
most  illustrious  names  recorded  in  its  political  annals,  driven  out  of 
the  legislature  of  their  country,  simply  because  the  majority  in  the 
electoral  division  in  which  they  lived  was  of  a  different  political  party 
from  them.  I  do  think  the  British  system  infinitely  better  than  that, 
securing,  as  it  does,  that  public  men  may  be  trained  to  public  life,  with 
the  assured  conviction  that,  if  they  prove  themselves  worthy  of  public 
confidence  and  gain  a  position  in  the  country,  constituencies  will 
always  be  found  to  avail  themselves  of  their  services,  whatever  be  the 
political  party  to  which  they  may  adhere." 

24.  The  Governor-  General  shall  from  Time  to  Time,  in 
the  Queen's  name,  by  Instrument  under  the  Great  Seal  of 
Canada,  summon  qualified  persons  to  the  Senate;  and,  subject 
to  the  Provisions  of  this  Act,  every  person  so  summoned 
shall  become  and  be  a  Member  of  the  Senate  and  a  Senator. 

25.  Such  persons  shall  be  First  summoned  to  the  Senate  summons  or 
as  the  Queen  by  Warrant  under  Her  Majesty's  Royal  Sign  of  "enSujw. 
Manual    thinks   fit  to  approve,   and  their    names    shall  be 
inserted  in  the  Queen's  Proclamation  of  Union. 

Mr.  Bright,  discussing  in  the  House  of  Commons  that  part  of  the  scliemo 
which  substituted  a  Senate  appointed  by  tlie  Crown  for  an  elective  body,  said  : 

With  regard  to  this  particular  case,  the  right  hon.  gentleman  said, 
"  it  is  to  be  observed  that  Canada  had  had  a  nominated  Council,  and  had 
changed  it  for  an  elected  one,  and  surely  they  had  a  right,  if  they 
pleased,  to  go  back  from  an  elected  Council  to  a  nominated  Council." 
Well,  no  body  denies  that ;  but  nobody  pretends,  that  the  people  of 
Canada  prefer  a  nominated  Council  to  an  elected  Council.  And  all 
the  wisdom  of  the  wise  men  to  whom  the  right  hon.  gentleman,  the 
Member  for  Oxford  (Mr.  Card  well)  has  referred  in  such  glowing  terms, 
— unless  the  experience  of  present  and  past  times  goes  for  nothing, — 
is  but  folly,  if  they  have  come  to  the  conclusion  that  a  nominated 
Council  on  that  continent  must  be  better  than  an  elected  Council. 
Still,  if  tliey  wish  it,  I  should  not  interfere  and  prevent  it.  But  T 
venture  to  say  that  the  clause  enabling  the  Governor  General  and  his 
Cabinet  to  put  seventy -two  men  in  that  Council  for  life,  inserts  into  the 
whole  scheme  the  germ  of  a  malady  which  will  spread,  and  which, 
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before  very  long,  will  require  an  alteration  of  this  Act  and  of  the 
constitution  of  this  new  Confederation. 

In  another  part  of  his  speech  Mr.  Bright  said  : 

I  regret  very  much  that  they  have  not  adopted  another  system 
with  regard  to  their  Council  or  Senate,  because  I  am  satisfied — I  have 
not  a  particle  of  doubt  in  regard  to  it — that  we  run  a  great  danger  of 
making  this  Act  work  ill  almost  from  the  beginning.  They  have  the 
example  of  36  States  in  the  United  States  in  which  the  Senate  is  elected, 
and  no  man,  however  sanguine,  can  hope  that  seventy-two  stereotyped 
Provincial  Peers  in  Canada  will  correspond  and  work  harmoniously, 
with  a  body  elected  upon  a  system  so  wide  and  so  general  as  that  which 
prevails  in  the  States  of  the  American  Union. 

.  The  Hon.  A.  A.  Dorion  in  the  Debates  on  Confederation  (p.  570)  referring 
to  the  proposed  constitution  of  the  Federal  Legislative  Council  or  Senate, 
said : — 

I  assert  that,  by  appointing  them  for  life  and  limiting  their  number, 
an  absolute  authority  will  be  created,  which  will  be  quite  beyond 
the  control  of  the  people  and  even  of  the  Executive ;  that  the  power  of 
this  body  will  be  so  great,  that  they  will  always  be  in  a  position  to 
prevent  every  reform,  if  they  thought  proper,  and  that  a  collision  be- 
tween the  two  branches  will  be  inevitable  and  irremediable. 

The  danger  arising  from  the  creating  of  such  a  body,  is  exactly  that 
of  being  obliged  to  destroy  it,  if  they  resist  too  obstinately  the  popular 
demands 

(p.  255)  With  a  Governor  General  appointed  by  the  Crown ;  with 
Local  Governors  appointed  by  the  Crown  ;  with  Legislative  Councils, 
in  the  general  Legislature  and  in  all  the  Provinces  nominated  by  the 
Crown  ;  we  shall  have  the  most  illiberal  Constitution  ever  heard  of,  in 
any  country  where  Constitutional  Government  prevails. 

If  the  two  Cauadas  were  alone  interested,  the  majority  would  have 
its  own  way,  would  look  into  the  Constitution  closely,  would  scan  ii:s 
ever}  doubtful  provision,  and  such  a  proposal  as  this  about  the  Legisla- 
tive Council,  would  have  no  chance  of  being  carried,  for  it  is  not  very  long 
since  the  House,  by  an  overwhelming  majority,  voted  for  the  substitu- 
tion of  an  elected,  for  a  nominated  Upper  Chamber.  In  fact  the  nomi- 
nated Chamber  had  fallen  so  low  in  public  estimation — I  do  not  say  it 
was  from  the  fault  of  the  men  who  w^ere  there,  but  the  fact  is  never- 
theless as  I  state  it — that  it  commanded  no  influence 

Remember,  Sir,  that  after  all,  the  power,  the  influence  of  the  popular 
branch  of  the  Legislature  is  paramount.      We  have  seen  consitutions 


B.  N.  A.  ACT,  1867 — SECT.  26,  27,  28,  federal  legislative  power.     81 

like  that  of  England  adopted  in  many  countries;  and,  where  there 
existed  a  nobility,  such  as  in  France  in  1830,  the  second  chamber  was 
selected  fiom  this  nobility.  In  Belgium,  where  the  Constitution  is 
almost  a  fac-»imile  of  that  of  England,  but  where  there  is  n»)  aristo- 
cracy, they  adopted  the  elective  principle  for  the  Upper  House. 

26.  If*  at  any  time  on  the  Recommendation  of  the  Gov-   AdduioB  of 
ernor  General,  the  Queen  thinks  fit  to  direct  that  Three  or    tainouw. 
Six  members  be  added  to  the  Senate,  the  Governor  General 

may  by  Summons  to  Three  or  Six  qualified  persons  (as  the 
case  may  be),  representing  equally  the  Three  Divisions  of 
Canada,  add  to  the  Senate  accordingly. 

27.  Ill  case  of  such  Addition  beinnj  at  any  time  made,  the   Keductionof 

O  J  y  senate  to  Nor- 

Governor  General  shall  not  summon  any  person  to  the  Senate,  "**  number. 
except  on  a  further  like  Direction  by  the  Queen  on  the  like 
Recommendation,  until    each    of  the    Three  Divisions    of 
Canada  is   represented   by  Twenty -four  Senators,  and  no 
more. 

28.  The  Number  of  Senators  shall  not  at  any  time  exceed  Maximum num- 

.     .  *  berofSena* 

Seventy-eight.  «<>«• 

Langmead  snjs : 

An  extraordinary  creation  of  peers,  is,  to  the  House  of  Lords,  what  a 
dissolution,  is,  to  the  House  of  Commons.     (Eng.  Cons.  Hist.,  p.  671.) 

Hon.  A.  A.  Dorion,  in  the  Debates   on   Confederation    (p.   254)    said,  in 
5[»caking  of  the  British  Hou.se  of  Lords  : — 

Their  number  may  be  increased  on  the  recommendation  of  the  rea- 
jxmsible  advisers  of  the  Crown,  if  required  to  secure  united  action  or  to 
prevent  a  conflict  between  the  two  Houses.  It  must  bo  fresh  in  the 
memory  of  many  members  of  this  House  how  long  the  House  of  Ixjrds 
resisted  the  popular  demand  for  reform,  and  how  great  difticulties  were 
threat(»iicd.  At  last,  in  1832,  the  agitation  had  become  so  great  that  the  ' 
(ioveri)ment  determined  to  nominate  a  sutticient  number  of  peers  to 
secure  the  passage  of  the  Reform  Bill.  The  members  of  the  House  of 
Lords  had  to  choose  between  allowing  the  measure  to  become  law,  or 
see  their  influence  destroyed  by  the  addition  of  an  indefinite  number  of 
members.  They  preferred  the  first  alternative,  and  thereby  quieted  an 
excitement,  which  if  not  checked  in  time,  might  have  created  a  revolu- 
tion in  England. 
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In  a  despatch  to  the  Earl  of  Kiraberley,  on  the  26th  January,  1874,  Lord 
Dufferin  enclosed  a  report  of  the  Privy  Council,  approved  by  His  Excellency  on 
23rd  December,  1873,  the  report  is  in  the  following  terms  : 

On  a  memorandum,  dated  22nd  December,  1873,  Hon.  Mr.  Macken- 
zie reported  that,  under  the  26th  Section  of  "tlie  B.  N.  A.  Act,  1867," 
on  the  recommendation  of  the  Governor  General,  Her  Majesty  may- 
direct  that  three  or  six  senators  be  added  to  the  Senate ;  that,  in  his 
opinion,  it  is  desirable  in  the  public  interests  that  six  additional  sena- 
tors should  be  named  under  that  provision.  Arid  he,  therefore,  recom- 
mended that  Her  Majesty  be  requested  to  direct  that  six  members 
be  added  to  the  Senate. 

The  Earl  of  Kimberley,  on  the  18th  February,  1874,  answered ;  that 
after  careful  examination  of  the  question,  which  was  one  of  considerable 
importance,  he  was  satisfied  that  the  intention  of  the  framers  of  the  26th 
Section  of  "  The  British  North  America  Act,  1867,"  was,  that  this  power 
should  be  vested  in  Her  Majesty,  in  order  to  provide  a  means  of  bring- 
ing the  Senate  into  accord  with  the  House  of  Commons,  in  the  event  of 
an  actual  collision  of  opinion  between  the  two  Houses. 

That  Her  Majesty  could  not  be  advised  to  take  the  responsibility  of 
interfering  with  the  constitution  of  the  Senate,  except  upon  an  occasion 
when  it  had  been  made  apparent  that  a  difference  had  arisen  between 
the  two  Houses  of  so  serious  and  permanent  a  character  that  the 
Government  could  not  be  carried  on  without  Her  intervention,  and 
when  it  could  be  shown,  that  the  limited  creation  of  senators  allowed 
by  the  Act  would  apply  an  adequate  remedy. 

That  this  view  was  strongly  confirmed  by  the  provisions  of  the  27th 
Section,  which  show  that  the  addition  to  the  Senate  is  only  to  be  tem- 
porary, and  that  the  Senate  is  to  be  reduced  to  its  usual  number  as  soon 
as  possible,  after  the  necessity  for  the  exercise  of  the  special  power  has 
passed  away  ;  that,  in  consequence,  he  could  not  advise  Her  Majesty  to 
direct  the  proposed  addition  to  the  Senate.  (Dom.  Sess.  Papers  of 
1877,  No.  68.) 

Tenure  of  place       29-  A  Senatop  shall,  subject  to  the  Provisions  of  this  Act, 
hold  his  Place  in  the  Senate  for  Life. 

In  the  Debates  on  Confederation  in  the  Provincial  Parliament  of  Canada, 
(p.  89  '■,  Mr.  George  Brown  said  : 

That  the  limitation  of  the  numbers  in  the  Upper  House  lies  at  the 
base  of  the  whole  compact  on  which  the  scheme  rested.  It  was  per- 
fectly clear,  as  was  contended  by  those  who  represented  Lower  Canada 
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in  the  CoDfereiice,  that,  if  the  number  of  the  Senators  were  made 
capable  of  increase,  this  would  sweep  away  the  whole  protection  they 
had  from  the  Upper  Chamber.  But  it  has  been  said  that,  though  you 
may  not  give  the  power  to  the  Executive  to  increase  the  numbers  of 
the  Upper  House  in  the  event  of  a  dead-lock,  you  might  limit  the  term 
for  which  the  members  are  appointed.  I  was  myself  in  favor  of  that 
proposition.  I  thought  it  would  be  well  to  provide  for  a  more  frequent 
change  in  the  composition  of  the  Upper  House,  and  lessen  the  danger 
of  the  Chamber  being  largely  composed  of  gentlemen  whose  advanced 
years  might  forbid  the  punctual  and  vigorous  discharge  of  their  public 
duties.  Still,  the  objection  made  to  this  was  very  strong.  It  was  said : 
"  Suppose  you  appoint  them  for  nine  years,  what  will  be  the  effect  ? " 
For  the  last  three  or  four  years  of  their  term  they  would  be  anticipat- 
ing its  expii-ing  and  anxiously  looking  to  the  Administration  of  the  day 
for  re-appointment,  and  the  consequence  would  be,  that  a  third  of  the 
members  would  be  under  the  influence  of  the  Executive."  The  desire 
was  to  render  the  Upper  House  a  thoroughly  independent  body,  one 
that  would  be  in  the  best  position  to  canvas  dispassionately  the  meas- 
ures of  the  other  House,  and  stand  up  for  the  public  interests  in  oppo- 
sition to  hasty  or  partisan  legislation.  It  was  contended  that  there  is 
fear  of  a  dead-lock.  *  *  The  British  House  of  Peers  itself  does  not 
venture  d  Voutrajice  to  resist  the  popular  will,  and  can  it  be  anticipated 
that  our  Upper  Chamber  would  set  itself  rashly  against  the  popular 
will  ?  If  any  fear  is  to  be  entertained  in  the  matter,  is  it  not  rather 
that  the  Councillors  will  be  found  too  thoroughly  in  harmony  with  the 
popular  feeling  of  the  day  ? 

30.  A  Senator  may,  by  Writing  under  his  Hand,  addressed  ue*i„ation  ot 
to  the  Governor  General,  resign  his  Place  in  the  Senate,  *''**^  "  s«n»te. 
and  thereupon  the  same  shall  be  vacant. 

31.  The  Place  of  a  Senator  shall  become  vacant  in  any^y^, 
of  the  following  Cases  : 

1.  If  for  Two  consecutive  Sessions  of  the  Parliament  he 

fails  to  give  his  Attendance  in  the  Senate  : 

2.  If  he  takes  an  Oath  or  makes  a  Declaration  or  Acknow- 
ledgment of  Allegiance,  Obedience,  or  Adherence  to  a 
Foreign  Power,  or  does  an  act  whereby  he  becx)me8  a 
Subject  or  Citizen,  or  entitled  to  the  Rights  or 
Privileges  of  a  Subject  or  Citizen  of  a  Foreign  Power  : 
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3.  If  he  is  adjudged  Bankrupt  or  Insolvent,  or  applies  for 

the  Benefit  of  any  Law  relating  to  Insolvent  Debtors, 
or  becomes  a  public  Defaulter : 

4.  If  he  is  attainted  of  Treason,  or  convicted  of  Felony 
or  of  any  infamous  Crime  : 

5.  If  he  ceases  to  be  qualified  in  respect  of  Property  or  of 

Residence ;  provided ,  that  a  Senator  shall  not  be  deemed 
to  have  ceased  to  be  qualified  in  respect  of  Residence  by 
reason  only  of  his  residing  at  the  Seat  of  the  Govern- 
ment of  Canada  while  holding  an  Office  under  that 
Government  requiring  his  Presence  there. 

summoDBon         32-  Whcu  a  Vacaucy  happens  in  the  Senate,  by  Resigna- 
nate.       tiou,  Death,  or  otherwise,  the   Governor  General  shall,  by 
Summons  to  a  fit  and  qualified  person,  fill  the  Vacancy. 

Questions  aa  to       33.  If  any  Qucstiou  arises  respecting  the  qualification  of 

Qualifications  -ini 

and  Vacancies  a  bcuator  or  a    Vacancy  in  the  benate  the  same  shall   be 

in  Senate.  ^  *^ 

heard  and  determined  by  the  Senate. 

41  Y.  c.  5  (Doni.)  bcitio:  an  Act  for  securing  the  independence  of  Parlia- 
ment makas  an  important  difference  between  the  members  of  the  House  of  Com- 
mons and  the  Senators.  Any  person  filling  an  office  of  emolument  under  the 
Government  (except  of  course  the  Ministers;,  or  having  any  contract  with  the 
Government  cannot  sit  in  the  House  of  Commons  ;  wliile  a  Senator  is  not  com- 
pelled to  vacate  his  seat  on  entering  into  a  contract  with  the  Government,  but 
simply  incurs  a  penalty  of  $200  for  every  day  during  which  the  contract  is  in 
existence. 

Appointment  of       34.  Thc  Govcmor  General  may  from  time  to  time,  by 
Senate.      Instrument   under   the    Great   Seal  of  Canada,   appoint  a 
Senator  to  be  Speaker  of  the  Senate,  and  may  remove  him 
and  appoint  another  in  his  stead. 

Quorum  of  35-  Until  thc  Parliament  of  Canada  otherwise  provides, 

the  Presence  of  at  least  Fifteen  Senators,  including  the 
Speaker,  shall  be  necessary  to  constitute  a  Meeting  of  the 
Senate  for  the  Exercise  of  its  Powers. 

Voting  in  se-         36-  Qucstious  arising  in  the  Senate  shall  be  decided  by  a 

nate. 

Majority  of  Voices,  and  the  Speaker  shall  in  all  cases  have 
a  Vote,  and  when  the  Voices  are  equal  the  Decision  shall  be 
deemed  to  be  in  the  Negative. 
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The  House  of  Commons. 

37.  The  House  of  Commons  shall,  subject  to  the  provi- 
sions of  this  Act,  consist  of  One  hundred  and  eighty -one  mem-  ^^^3X^° 
hers,  of  whom  Eighty-two  shall  be  elected  for  Ontario,  sixty- 
five  for  Quebec,  Nineteen  for  Nova  Scotia,  and  Fifteen  for 

New  Brunswick. 

In  1872,  by  the  Dominion  Act,  35  V.,c.  13,  the  representation  in  the  House 
of  Coiiiiuoiis  was  readjusted  on  account  of  new  oen."*us  returns. 
The  Provinces  are  now  (1880)  represented  ao  follows  . 

Province  of  Ontario 88 

"  Quebec 65 

"  Nova  Scotia 21 

"  New  Brunswick 16 

"  Prince  Edward  Island 6 

British  Columbia 6 

"  Manitoba 4 

206 

38.  The  Governor  General  shall  from  time  to  time,  in  the 

SVBVMHliDff 

Queen's  Name,    by   Instrument    under    the    great   Seal   of  ^^ooSSSL.''' 
Canada,  summon  and  call  together  the  House  of  Commons. 

30.  A  Senator  bhall  not  be  capable  of  being  elected  or  of 

*  7  Senator*  not  to 

Sitting  or  voting  as  a  Member  of  the  House  ol  Commons.        ^J?  cSJiJiSS. 
40.  Until  the  Parliament  of  Canada  otherwise  provides, 

^  '    Kloctoral  Dl»- 

Ontario,  Quebec,  Nova  Scotia  and  New  Brunswick  shall,  for*f*«V*"V''*''*"'" 
the  Purposes  of  the  Election  of  Members  to  serve  in  the 
House  of  Commons,  be  divided  into  Electoral   Districts  as 
follows : — 

1.— ONTAHIO. 
Ontario  shall  be  dirided  into  the  Countiea,  Ridings  of  Counties,  Cities,  Parts  of  Oitiea, 
and  Towns  enumerated  in  the  First  Schedule  to  this  Act,  e«ch  whereof  shall  be  an  Elect- 
oral District,  each  sach  District  as  nombered  in  that  Schedule  being  entitled  to  return  One 
Member. 

2.— QUEBEC. 

Quebec  shall  be  divided  into  8ixtjr-6re  Blecloral  Districts,  eompoMd  of  the  Sixtjr-Bre 
Electoral  Divisions  into  which  Lower  Canade  is  at  the  passing  of  Uiis  Act  divided  under 
Chapter  Two  of  the  Consolidated  Statutes  oTCanada,  Chapter  Seventy-five  of  the  Consoli- 
date*) Statutes  for  Lower  Canada,  and  the  Act  of  the  Province  of  Canada  of  the  Twenty- 
third  Year  of  the  Queen,  Chapter  One,  or  anj  other  Act  amending  the  same  in  force  at  the 
Union,  so  that  each  such  Electoral  Division  shall  be  for  the  Puqioses  of  this  Act  an 
oral  District  entitled  to  return  One  Member. 

(See  rifst  Bslwinis  oa  nal  page.] 
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3.— NOVA  SCOTIA. 

Each  of  the  Eighteen  Counties  of  Nova  Scotia  shall  be  an  Electoral  District.  The 
County  of  Halifax  shall  be  entitled  to  return  Two  Members,  and  each  of  the  other  Counties 
One  Member. 

4.— NEW   BliUKSWlCK, 

Each  of  the  Fourteen  Counties  into  which  New  Brunswick  is  divided,  including  the 
City  and  County  of  St.  John,  shall  be  an  Electoral  District.  The  City  of  St.  John  shall 
also  be  a  separate  Electoral  District.  Each  of  those  Fifteen  Electoral  Districts  shall  be 
entitled  to  return  One  Member. 

THE  "FIRST  SCHEDULE. 
Electoral  Districts  of  Ontario, 


EXISTING  ELECTORAL  DIVISIONS. 
Counties. 


1.  Prescott. 

2.  Glengarry. 

3.  Stormont. 

4.  Dundas. 

5.  Russell. 


6.  Carle  ton. 

7.  Prince  Edward. 

8.  Halton. 

9.  Essex. 


Ridings  of  Counties. 


10.  North  Riding  of  Lanark. 

11.  South  Riding  of  Lanark. 

12.  North  Riding  of  Leeds  and  North  Riding  of  Grenville. 

13.  South  Riding  of  Leeds. 

14.  South  Riding  of  Grenville. 

15.  East  Riding  of  Northumberland. 

16.  West  Riding  of  Northumberland  (excepting  therefrom  the  Township  of  South  Mon- 

aghan). 

17.  East  Riding  of  Durham. 

18.  West  Riding  of  Durham. 

19.  North  Riding  of  Ontario. 

20.  South  Riding  of  Ontario. 

21.  East  Riding  of  York. 

22.  West  Riding  of  York. 

23.  North  Riding  of  Yurk. 

24.  North  Riding  of  Wentworth. 

25.  South  Riding  of  Wentworth. 

26.  East  Riding  of  Elgin. 

27.  West  Riding  of  Elgin. 

28.  North  Riding  of  Waterloo. 

29.  South  Riding  of  Waterloo. 

30.  North  Riding  of  Brant. 

31.  South  Riding  of  Brant. 

32.  North  Riding  of  Oxford. 

33.  South  Riding  of  Oxford. 

34.  East  Riding  of  Middlesex. 

Cities,  Parts  op  Cities,  and  Towhs. 

35.  West  Toronto. 

36.  East  Toronto. 

37.  Hamilton. 

38.  Ottawa. 

39.  Kingston. 

40.  Loudon. 

41.  Town  of  Brockville,  with  the  Township  ofElizabethtown  thereto  attached. 

42.  Town  of  Niagara,  with  the  Township  of  Niagara  thereto  attached. 

43.  Town  of  Cornwall,  with  the  Township  of  Cornwall  thereto  attached. 
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B. 

NEW  ELECTORAL  DIVISIONS. 

44.  The  Provisional  Judicial  District  of  Algoma. 

The  (bounty  of  Bruce  divided  into  Two  Ridings,  to  be  called  respectirely  the  North 
and  South  Hidings  : — 

45.  The  North  Riding  of  Bruce  to  consist  of  the  Townships  of  Bury,  Lindsay,  Eastnor, 
Albemarle,  Amabel,  Arrao,  Bruce,  Elderslie  and  Langeen,  and  the  Village  of  South- 
ampton. 

46.  The  South  Riding  of  Bruce  to  consist  of  the  Townships  of  Kincardine  (including 
the  Village  of  Kincardine),  Greenock,  Brant,  Huron,  Kinross,  Culross  and  Carrick. 

The  County  of  Huron,  divided  into  Two  Hidings,  to  be  called  respectively  the  North 
and  South  Hidings  : — 

47.  The  North  Riding  to  consist  of  the  Townships  of  Ashfield,  Wawanosh,  Turnberry, 
Howick,  .Morris,  Grey,  Colborne,  HuUet,  including  Village  of  Clinton  and  .McKillop. 

AS.  The  South  Riding  to  consist  of  the  Town  of  Goderich  and  the  Townships  of 
Goderich,  Tuckersmiih,  Stanley,  Hay,  Usborne  and  Stephen. 

The  County  of  .Middlesex,  divided  into  Ridings,  to  be  called  respectively  the  North, 
West,  and  East  Ridings  : — 

49  The  North  Riding  to  consist  of  the  Townships  of  McGillivray  and  Biddulph  (taken 
from  the  County  of  Huron)  and  Williams  East,  Williams  West,  Adelaide  and  Lobo. 

50.  The  West  Riding  to  consist  of  the  Townships  of  Delaware,  Carradoc,  .Metcalf,  Mosa, 
and  Ekfrid,  and  the  Village  of  Strathroy. 

(The  East  Riding  to  consist  of  the  Townships  now  embraced  therein,  and  be  bounded 
as  it  is  at  present), 

51.  Tlie  County  of  Lambton  to  consist  of  the  Townships  of  Bosanquet,  Warwick,  Plym- 
ton,  Sarnia,  Moore,  Enniskillen  and  Brooke,  and  the  Town  of  Sarnia. 

52.  The  County  of  Kent  to  consist  of  the  Townships  of  Chatham,  Dover,  East  Tilbury, 
Romney,  Raleigh,  and  Harwich,  and  the  Town  of  Chatham. 

53.  The  County  of  Bothwell  to  consist  of  the  Townships  of  Sombra,  Dawn  and  Euphe- 
mia  (taken  from  the  County  of  Lambton),  and  the  Townships  of  Zone,  Camden  with  the 
Gore  thereof,  Orford,  and  Howard  (taken  from  the  County  of  Kent). 

The  County  of  Grey,  divided  into  Two  Ridings,  to  be  called  respectively  the  South 
and  North  Ridings ; — 

54.  The  South  Riding  to  consist  of  the  Townships  of  Bentinck,  Glenelg,  Artemesia, 
Osprey,  Nornjanbv,  Egremont,  Proton  and  Melancthon. 

55.  The  North  Riding  to  consist  of  the  Townships  of  Collingwood,  Buphrasia,  Holland, 
Saint-Vincent,  Sydenham,  Sullivan,  Derby,  and  Keppel,  Sarawak,  and  Brooke,  and  the 
Town  of  Owen  Sound. 

The  County  of  Perth,  divided  into  Two  Ridings,  to  be  called  respectively  the  South 
and  North  Ridings  :— 

56.  The  North  Riding  to  consist  of  the  Townships  of  Wallace,  Elma,  Logan,  Ell  ice, 
MorningtoD,  and  North  Easthope,  and  the  Town  of  Stratford. 

57.  The  South  Riding  to  consist  of  the  Townships  of  Blancliard,  Downie,  South  East- 
hope,  FuUarton,  Hibbert,  and  the  Villages  of  Mitchell  and  Ste.  Marys. 

The  County  of  Wellington,  divided  into  Three  Ridings,  to  be  called  respectirelj  North, 
South,  and  Centre  Ridings  :— 

G8.  The  North  Riding  to  consist  of  the  Townships  of  Amaranth,  Arthur,  Luther,  Minto, 
Maryborough,  Peel,  and  the  Village  of  Mount  Forest. 

59.  The  Centre  Hiding  to  consist  of  the  Townships  of  Garafraxa,  Erin,  Enimosa, 
Nichol,  and  Pilkington,  and  the  Villages  of  Fergus  and  Elora. 

60.  The  South  Hiding  to  consist  of  the  Town  of  Guelph,  and  the  Townships  of  Guelph 
and  Puslinch. 

The  (;ount^  of  Norfolk,  dirided  into  Two  Ridings,  to  be  called  respectirelj  the  South 
and  North  Hidings:— 

CI.  The  South  Riding  to  consist  of  the  Townships  of  Charlotterille,  fioughtoo,  W«l- 
singham,  and  Woodhouse,  with  the  Gore  thereof. 

02.  The  North  Riding  to  consist  of  the  Townships  of  Middleton,  Townsend,  and  Wind- 
ham, and  the  Town  of  Smicoe. 

63.  The  County  of  Haldimand  to  consist  of  the  Townshipsof  Oneida,  Seneca,  Cayuga 
North,  Cayuga  South,  Raynham,  Walpole,  and  Dunn. 

nt  TIh»  County  of  Monrk  to  consist  of  the  Townships  of  Canborough  and  Mottlton, 
R'^  oke,  and  the  Village  of  Dunville  (taken  from  the  (Jounty  of  Haldimand),  the 

1  >\'  Cnistor  and  (4ain<|borough  ( taken  from  the  Countv  of  Lincoln),  and  the  Town- 

8iui>'  ni  I  .iuam  and  Wninflfet  (tnkon  from  the  (bounty  of  Welland). 

65.  The  County  of  Lincoln  to  con-«ist  of  the  Townships  of  Clinton,  Grantham,  Orimsbj, 
and  Louth,  Hnd  the  Town  of  St.  i  atlmrincH. 

66.  The  County  of  Welland  to  consist  of  the  Townships  of  Bertie,  Crowland,  Humber- 
•tone,  Stamford,  Thorold,  and  Willoughby,  and  the  Villagos  of  Chippewa,  Clifton,  Fort 
Erie,  Thorold,  and  Welland. 
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67.  The  County  of  Peel  to  consist  of  the  Townships  of  Chinguacousy,  Toronto,  aud  the 
Gore  of  Toronto,  and  the  Villages  of  Brampton  and  Sireetsville. 

68.  The  County  of  CardweTl  to  consist  of  the  Townships  of  Albion  and  Caledon  (taken 
from  the  County  of  Peel),  aud  the  Townships  of  Adjala  and  Mono  (taken  from  the  County 
of  Simcoe). 

The  County  of  Simcoe,  divided  into  Two  Ridings,  to  be  called  respectively  the  South 
and  the  North  Ridings  : — 

69.  The  South  Riding  to  consist  of  the  Townships  of  West  Gwillimbury,  Tecumseh, 
Innisfil,  Essa,  Tosorontio,  Mulmar,  and  the  Village  of  Bradford. 

70.  The  North  Riding  to  consist  of  the  Townships  of  Nottawasaga,  Sunnidale,  Vcspra, 
Flos,  Oro,  Medonte,  Orillia,  and  Matehedash,  Tiny  and  Tay,  Balaklava  and  Robinson,  and 
the  Towns  of  Barrie  and  Collingwood. 

The  County  of  Victoria,  divided  into  Two  Ridings,  to  be  called  respectively  the  South 
and  North  Ridings  : — 

71.  The  South  Riding  to  consist  of  the  Townships  of  Ops,  Mariposa,  Emily,  Verulam, 
and  the  Town  of  Lindsay. 

72.  The  North  Hiding  to  consist  of  the  Townships  of  Anson,  Bexley,  Carden,  Dalton, 
Digbv,  Eldon,  Fenelou,  Hindoo,  Laxtou,  Lutterworth,  Macaulay  and  Draper,  Somerville, 
and  Morrison,  Muskoka,  Monck  and  Watt  (taken  from  the  County  of  Simcoe),  and  any 
other  surveyed  Townsnips  lying  to  the  North  of  the  said  North  Riding. 

The  County  of  Peterborough,  divided  into  Two  Ridings,  to  be  called  respectively  the 
West  and  East  Riding: — 

73.  The  West  Riding  to  consist  of  the  Townships  of  South  Monaghan  (taken  from  the 
County  of  Northumberland),  North  Monaghan,  Smith,  and  Ennismore,  and  the  Town  of 
Peterborough. 

74.  The  East  Riding  to  consist  of  the  Townships  of  Asphodel,  Belmont  and  Methuen, 
Douro,  Dummer,  Galway,  Harvey,  Minden,  Stanhope  and  Dysart,  Otonabee,  aud  Snowdon, 
and  the  Village  of  Ashburnham,  and  any  other  surveyed  Townships  lyiug  to  the  North  of 
the  said  East  Riding. 

The  County  of  Hastings,  divided  into  Three  Ridings,  to  be  called  respectively  the  West, 
East  and  North  Ridings  : — 

75.  The  West  Riding  to  consist  of  the  Town  of  Belleville,  the  Township  of  Sydney  and 
the  Village  of  Trenton. 

76.  The  East  Riding  to  consist  of  the  Townships  of  Thurlow,  Tyendinaga  and  Hun- 
gerford. 

77.  The  North  Riding  to  consist  of  the  Townships  of  Rawdon,  Huntingdon,  Madoc, 
Elzevir,  Tudor,  Marmora  and  Lake,  and  the  Village  of  Stirling,  and  auy  other  surveyed 
Townships  lying  to  the  North  of  the  said  North  Riding. 

78.  The  County  of  Lennox  to  consist  of  the  Townships  of  Richmond,  Adolphustown, 
North  Fredericksburg,  South  Fredericksburg,  Ernest  Town,  and  Amherst  Island,  aud  the 
Village  of  Napanee. 

79.  The  County  of  Addington  to  consist  of  the  Townships  of  Camden,  Portland,  Shef- 
field, Hinchinbrooke,  Kaladar,  Kennebec,  Olden,  Uso,  Anglesea,  Barrie,  Clarendon,  Palmer- 
ston,  Eflinghara,  Abinger,  Miller,  Canonto,  Denbigh,  Loughborough  and  Bedford. 

80.  The  County  of  Fronteuac  to  consist  of  the  Townships  of  Kingston,  Wolfe  Island, 
Pittsburgh  and  Howe  Island,  aud  Storrington. 

The  County  of  Renfrew,  divided  into  Two  Ridings,  to  be  called  respectively  the  South 
and  North  Ridings  :  - 

81.  The  South  Riding  to  consist  of  the  Townships  of  McNab,  Bagot,  Blithfield, 
Brougham,  Horton,  Admaston,  Gratton,  Matawatchan,  Griffith,  Lyndoch,  Raglan,  Radcliffe, 
Brudenell,  Sebastopol,  and  the  Villages  of  Arnprior  aud  Renfrew. 

82.  The  North  Riding  to  consist  of  the  Townships  of  Ross,  Bromley,  Westmeath  Staf- 
ford, Pembroke,  Wilberforce,  Alice,  Petawawa,  Buchanan,  South  Algona,  North  Algona, 
Eraser,  McKay,  Wylie,  Rolph,  Head,  Maria,  Clara,  Haggerty,  Sherwood,  Burns  and  Richards, 
and  any  other  surveyed  Townships  lying  North-westerly  of  the  said  North  Riding. 

Every  Town  and  incorporated  Village  existing  at  the  Union,  not  specially  mentioned 
in  this  Schedule,  is  to  be  taken  as  part  of  the  County  or  Riding  within  which  it  is  locally 
situate. 


[The  Representation  was  re-adjusted  under  Section  51  by] 

35  VICT.,  CAX.  c.  13. 

An  Act  to  re-adjust  the  Representation  in  the  House  of  Commons. 

[Assented  to  Uth  June,  1872] 

WHEREAS,  by  the  Census  of  the  year  one  thousand  eight  hundred  and  seventy-one, 
and  in  accordance  with  the  '^^  Jirilish  North  America  Act,  1867,"  the  Province  of 
Ontario  is  entitled  to  six  additional  members  m  the  House  of  Commons,  the  Province  of 
Nova  Scotia  to  two  additional  members,  and  the  Province  of  New  Brunswick  to  one  addi- 
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tional  raeniber,  the  same  being  sererally  in  excess  of  the  number  of  members  of  the  House 
of  Commons  for  each  of  the  said  Provinct-s,  as  provide<i  by  the  British  North  Ameiica 
Act,  48O7  :  And  ^^hereas  it  is  exp*'dient  otherwise  to  re-adjust  the  boundaries  of  certain 
of  the  electoral  districts ;  Therefore  Her  Majesiy,  by  and  with  the  advice  and  consent  of 
the  Sea  ite  and  Houm  of  Oommons  of  Canada,  enacts  as  follows  :— 

1.  Th*-  House  of  Commons  shall  consist  of  Two  hundred  members,  of  whom  Eighty- 
eight  shall  t\e  •dect«*d  for  Uutario,  Sixty-tive  tor  Q  lebec,  Tweuty-one  for  Nora  Scotia,  Six- 
teen tor  New  Uruujwick,  Four  for  Manitoba,  and  Six  for  British  Columbia. 

2.  Th«»  Provinces  of  Ontario,  Quebec,  NoTa  Scotia  and  New  Brunswick,  shall,  for  the 
ptjr  *  *■  *'  '  ii  the  House  of  Commons,  continue  to  be 
di.  i  by  the  "  liritinh  Sortk  America  Ael,  18G7,' 
ca                                                                           'Ted  by  this  Act,  as  follows,  that  is  to  say: — 

OxNTARIO. 

1.  The  County  of  Huron  shall  be  divided  into  three  Ridings,  to  be  called  respectively 
the  V  --•»-  •»,.  Centre  and  the  South  Riding,  each  of  which  shall  be  an  Electoral  District 
ail  in  one  member; 

I  Ri  ling  to  consist  of  the  Townships  of  Howick,  AshBeld,  West  Wawanosh, 
East  Wiiwauosh,  Morris  and  Turnberry  ; 

The    Centre   Riding   to  consist  of  the   Townships  of  Colburne,  Hullet,  McKillop, 

Tn  '    •'      ;     r.  the   Town  of  Goderich  and  the  Villageof  Seaforth  ; 

ng  to  consist  of  the  Townships  of  Goderich,  Stanley,  Haj,  Stephen, 
Ust.  .  illage  of  Clinton. 

2.  The  Cuuty  of  Grey  shall  be  divided  into  three  Ridings  to  be  called  respectively  the 
North,  the  East,  and  the  South  Riding,  each  of  which  sbnll  be  an  Electoral  District,  and  shall 
return  one  member  ; 

Trie  Noriij  R  ding  to  consist  of  the  Townships  of  Holland,  Sullivan,  Sydenham, 
Derbv,  Saniwjik,  K««p}»el  and  the  Town  of  Owen  Sound  ; 

The  K-i.t  !l  ding  to  consist  of  the  Townships  of  Proton,  Melancthon,  Osprey, 
Art.;n:,:ii,  •'  (lliii^wood,  Euphrasia  and  St.  Vincent; 

The  S  Miin  Riding  to  con  ist  of  the  Townships  of  Normanby,  Egremont,  Bentinck,  and 
Olenelg. 

3.  The  Townships   of   Morrison,    Ryde,   Muskuka,  Draper,  Oakley,    Wood,  Monck. 
llAcauley,   McLean,    Medora.   Watt,    Stephenson,  Brunei,   Humphrev,   Cardwell,  S 
Obafley,  Christie,  Montetth,  Mc.Murneh.  Mu.hift.  Rv«»r-»on.  S|»«»nce.  .MrK«»llar.  McD - 
Ferguson,  Carting,  Hagerman,  Cro''       '  'V,»n,  Brown,  iJiair, 
Mowatt,  Gowper,  Conger,  Parry  Isl.t  y,  Maganetawan, 

aod  all  other  surveyed  township*  1. :. .  ..„    .       cioria.  and  south 

of  the  Niptasing  District,  shall  form  the  Electoral  District  of  Mnskoka,  and  shall  return  one 
neinber. 

4.  The  Giihr  of  Toronto  shall  be  divided  into  three  Electoral  Districts,  to  be  ealletl 
respectively  West  Toronto,  East  Toronto  and  Centre  Toronto,  each  of  which  shall  return 
one  member : 

West  Toronto  to  consist  of  the  wards,  as  at  preteot  constituted,  of  St.  Andrew,  St. 
G«orge  and  St.  Patrick ; 

East  Toronto  to  con«ist  of  the  wards,  as  at  present  constituted,  of  St.  David  and  St. 
Lawrence ; 

Centre  Toronto  to  coaiist  of  the  wards,  as  at  present  constituted,  of  St  John  and  St 
James. 

5.  The  C*Ur  of  Hamilton  nhnU  rettim  two  members. 
ft.   i  1  two  members. 

7    i  1   cotsist  of  the  Townships  of  Oneida,  Seoeea, 

Cnv  .  .  ..-•  VV..1....1.. 

lips  of  (^aaborough,  and  Moiilt<<n 
an  (taken  fn>m  the  County  of  Haldi- 

D>  .  I  (Uken  (rotn  the  Countv  ofLiucuiu), 

ai.  1  Crtiro  the  t^oimty  of  Wcftand). 

iito  thro«*  Ridings,  to  be  called  reipeo- 
ti^  which  shall  be  an   Electoral  District, 

an 

xtgh,  Minto,  Arthur,  Luther 
air. 

•*'   ra,  Nirhol,  Fergus 
G» 

jh,  Eramoaa  and 
Briu,  H  I. 

10  he  County  of  Victoria  shall  include  and  coasist  of  the  same 

Townshij  ^  n*  II  •iKi  i>et<ire  iiio  passing  of  this  Aet,  ezoepi  those  ioeladad  bj  ihit  Aecla 
the  Electoral  District  of  Moskoka. 
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11.  The  Townships  ofHagarty,  Richards,  Sherwood,  Burns  and  Jones,  shall  be  added 
to,  and  included  in  the  South  Riding  of  the  County  of  Renfrew. 

QUKBKC. 

1.  So  much  of  sub-sections  twenty-six  and  twenty-seven,  of  section  one  of  chapter 
seventy-five  of  the  Consolidated  Statutes  for  Lower  Cana<la,  intituled,  ^^  An  Act  respect- 
ing the  Jivinou  of  Lower  Can'i<ia  into  counties,  and  the  /ioumiaries  of  certain  cities  and 
lon-ns  for  the  purpose  of  Representation  in  the  Legislature"  as  refers  to  the  limits  of  the 
Counties  of  Quebec  and  Poriueuf,  is  hereby  amended,  and  the  parish  of  St.  Felix  of  Cap 
Rouge,  as  erected  for  civil  purposes  by  Proclamation  of  the  Lieutentaut  Governor  of  the 
Province  «»f  Quebec,  bearing  date  the  Eleventh  day  of  March,  in  the  year  of  Our  Lord 
One  Tliousand  Eight  Hundred  and  Seventv-two,  shall  form  part  of  the  County  of  Quebec, 
in  ^^o  far  as  relates  to  the  election  of  .\iembers  of  the  House  of  Commons  of  Canada, 
a  id  every  i)ari  of  the  said  Parish  which,  at  the  time  of  the  passing  of  this  Act,  was 
included  in  the  County  of  Portneuf,  shall  be  detached  from  the  County  of  Portneuf,  and 
shall  bj  attached  to  the  County  of  Quebc,  for  the  electoral  purposes  hereinbefore  set 
forth. 

2.  The  City  of  Montreal  shall  be  divided  into  three  Electoral  Districts  to  be  called 
respectively  Montreal  West,  Montreal  Centre,  and  Montreal  East,  each  of  which  shall  return 
one  member ; 

Montreal  West  to  consist  of  the  wards,  as  at  present  constituted,  of  St.  Antoine  and  St. 
Lawrence  ; 

Montreal  Centre  to  consist  of  the  wards,  as  at  present  constituted,  of  St.  Ann,  West 
Ward,  Centre  Ward  and  East  Ward ; 

Montreal  East  to  consist  of  the  wards,  as  at  present  constituted,  of  St.  Lewis,  St.  James 
and  St.  Mary. 

NOVA  SCOTIA. 

The  counties  of  Cape  Breton  and  Pictou  shall  each  return  two  members. 

NKW  BRUNSWICK. 

The  Electoral  District  of  the  City  and  County  of  St.  John,  as  now  existing,  shall  return 
two  numbers. 

MANITOBA. 

1.  The  Electoral  District  of  Selkirk,  shall  consist  of  and  comprise,  of  the  Provincial 
Electoral  divisions  recently  established  by  the  proclamation  of  the  Lieutenant  Governor  of 
Aianitoba,  for  the  Legislative  Assembly  of  Manitoba,  those  known  as  : — 

Headingly,  or  No.  8  ; 
Saint  Charles,  or  No.  9; 
Saint  James,  or  No.  10  ; 

St.  Boniface,  West  and  East,  or  Nos.  11  and  12  ; 
Winnipeg  and  Saint  John,  or  No.  18  ; 
Kildonan,  or  No.  19; 
And  shall  return  one  member. 

2.  The  Electoral  District  of  Provencher  shall  consist  of  all  the  settlements  on  the  Red 
River,  and  in  the  neighborhood  lying  between  the  south  line  of  the  Electoral  District  of 
Selkirk  and  the  frontier  of  the  United  States,  including  the  Settlements  on  the  Seine,  at 
Oak  Point,  or  St.  Anne,  and  shall  return  one  member. 

3.  The  Electoral  District  of  Lisgar  shall  consist  of  all  the  settlements  on  the  Red 
River  and  in  the  neighborhood  between  the  north  Line  of  the  Electoral  District  of  Selkirk 
and  the  northern  frontier  of  the  Province,  including  those  at  Broken  Head  River,  and  shall 
return  one  member. 

4.  The  Electoral  District  of  Marquette,  shall  consist  of  all  the  settlements  on  the 
Assiniboine  and  Lake  Manitoba,  and  all  other  settlements  to  the  westward  of  the  western 
line  of  the  Electoral  District  of  Selkirk,  and  shall  return  one  member. 

BRITISH  COLUMBIA. 

1.  The  Electoral  District  of  New  Westminster  shall  consist  of  "New  Westminster 
District"  and  the  "  Coast  District,"  as  defined  in  a  public  notice  issued  from  the  Lands 
and  Works  Office  in  the  said  Colony,  on  the  15th  day  of  December,  one  thousand  eight 
hundred  and  sixty  nine,  by  the  desire  of  the  Governor,  and  pur[)orting  to  he  in  accordance 
with  the  provisions  of  the  thirty-ninth  clause  of  the  "Mineral  Ordinance,  1869,"  and  shall 
return  one  member. 

2.  The  Electoral  District  of  Cariboo  shall  consist  of"  Cariboo  District"  and  "  Lillooet 
District,"  as  specified  in  the  said  public  notice,  and  shall  return  one  member. 
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3.  The  Electoral  District  of  Vale  shall  consist  of  "Yale  District"  and  '<Kootenaj 
District,"  as  si)ecified  in  the  said  public  notice,  and  shall  return  one  member. 

4.  The  Electoral  District  of  Victoria  shall  consist  of  those  portions  of  VancouTer  Island, 
known  as"  Vicioria  District,"  "  Esquimalt  District''  and  "  Metchosin  District,"  as  defined  in  tb« 
official  maps  of  those  distcicts  which  are  in  the  Land  Office,  Victoria,  and  are  designated 
resnectivelj,  "  Victoria  District  Official  Map,  1858,"  "  Esouimalt  District  Official  Map,  1858," 
ana  "  Meichosin  District  Official  Map  A.  D.  1858,"  and  thall  return  two  members. 

5.  The  Electoral  District  of  Vancouver  shall  consist  of  all  the  remainder  of  Vancouver 
Island,  and  all  such  Islands  adjacent  thereto,  as  were  formerly  dependencies  of  the  Ute 
Colonj  of  Vancouver  Island,  and  shall  return  one  member. 

3  This  Act  shall  take  effect  upon,  from,  and  after  the  termination  of  this  present 
existing  Parliament. 

41.  Until  the  Parliament  of  Canada  otherwise  provides,  continoanw  ©r 


all  Laws  in  force  in  the  several  Provinces  at  the  Union,  re- *\'iJ'rt'£JJ„""o" 
lative  to  the   following  Matters  or  any  of  them,  namely, —  iS^ ******* 


existinir  Klec- 

ion  Ijkwt  until 

IHirliament  of 

Ida  other- 

proTid«s. 

the  Qualifications  and   Disqualifications   of  Persons   to  be 
elected  or  to  sit  or  vote  as  members  of  the  House  of  Assem- 
bly or   Legislative  Assembly  in  the  several  Provinces,  the 
Voters  at  Elections  of  such  Members,  the  Oaths  to  be  taken 
by  Voters,  the  Returning  Officers,  their  Powers  and  Duties, 
the    Proceedings  at   Elections,    the  Periods  during    which 
Elections    may    be    continued,  the    Trial    of  Controverted 
Elections,  and  Proceedings  incident  thereto,  the  Vacating 
of  Seats   of  Members,   and    the   Execution    of   new    writs 
in  case   of  Seats  vacated  otherwise  than  by  Dissolution, — 
shall  respectively  apply  to  Elections  of  Members  to  serve 
in  the  House  of  Commons  for  the  same  several   provinces. 
Provided  that,  until  the  Parliament  of  Canada  otherwise 
provides,  at  any  Election  for  a  Member  of  the  House  of  Com- 
mons for   the   District  of  Algoma,   in   addition  to  Persons 
qualified  by  the  Law  of   the   Province  of  Canada  to   vote, 
every  Male  British  Subject,  aged  Twenty -one  years  or  up- 
wards, being  a  Householder  shall  have  a  Vote. 

See  Sections  84  &  129. 

42.  For  the  First  Election  of  Members  to  serve  in  the  writt ibr rint 
Hou.se  of  Commons  the  Governor  General  shall  cause  Writs  to 
be  issued  by  such  Person,  in  such  Form,  and  addressed  to 
such  Returning  Officers  as  he  thinks  fit. 

The  Person  issuing  Writs  under  this  Section  shall  have 
the  like  Powers  as  are  possessed  at  the  Union  by  the  Officers 
charged  with  the  issuing  of  Writs  for  the  Election  of  Mem- 
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bers  to  serve  in  the  respective  House  of  Assembly  or 
Legislative  Assembly  of  the  Province  of  Canada,  Nova 
Scotia,  or  New  Brunswick;  and  the  Returning  Officers  to 
whom  Writs  are  directed  under  this  Section  shall  have  the 
like  Powers  as  are  possessed  at  the  Union,  by  the  Officers 
charged  with  the  returning  of  Writs  for  the  Election  of 
Members  to  serve  in  the  same  respective  House  of  Assembly 
or  Legislative  Assembly. 

As  to  Casual  43.  Ill  casc  a  Vacancy  in  the  Representation  in  the  House 
acanciw.  ^^  Commons  of  any  Electoral  District  happens  before  the 
Meeting  of  the  Parliament,  or  after  the  Meeting  of  the 
Parliament  before  Provision  is  made  by  the  Parliament  in 
this  Behalf,  the  Provisions  of  the  last  foregoing  Section  of 
this  Act,  shall  extend  and  apply  to  the  issuing  and  returning 
of  a  Writ  in  respect  of  such  vacant  District. 

A8  to  Election        44-  Tlic  House  of  Commous  on  its  first  assembling  after  a 
Hou^eof     General  Election  shall  proceed  with  all  practicable  Spee'd  to 


GommoDS. 


elect  One  of  its  Members  to  be  Speaker. 

A-*  to  fiiHn  u  45.  In  case  of  a  Vacancy  happening  in  the  Office  of  Speaker 
^"office '°  hy  Death,  Resignation,  or  otherwise,  the  House  of  Commons 
of  speaker.    gj^,^||  ^j^|j  qI\  practicable  Speed  proceed  to  elect  another  of 

its  Members  to  be  Speaker. 
Speaker  to  46-  Thc    Speaker  shall  preside  at  all  Meetings  of  the 

preside.        jj^^^^  ^f  CoHimonS. 

47.  Until  the  Parliament  of  Canada  otherwise  provides, 

Provision  in  ^ 

'^"of  s^  \kw°^^  ^^  ^*^^^  ^^  ^^^^  Absence  for  any  Reason  of  the  Speaker  from 
the  Chair  of  the  House  of  Commons,  for  a  Period  of  Forty- 
eight  consecutive  hours,  the  House  may  elect  another  of  its 
Members  to  act  as  Speaker,  and  the  Member  so  elected  shall, 
during  the  Continuance  of  such  Absence  of  the  Speaker,  have 
and  execute  all  the  Powers,  Privileges  and  Duties  of  Speaker. 

Quorum  of  48.  Tlic  Prcscncc  of  at  least  Twenty  Members  of  the 

of  Commons.  Housc  of  Comiuous  shall  be  necessary  to  constitute  a  Meeting 
of  the  House  for  the  Exercise  of  its  Powers  ;  and  for  that 
Purpose  the  Speaker  shall  be  reckoned  as  a  Member. 
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49.  Questions  arising  in  the  House  of  Commons  shall  be    voitotui 
decided  by  a    Majority  of  voices  other   than   that  of  the 
Speaker,  and  when  the  voices  are  equal,  but  not  otherwise, 
the  Speaker  shall  have  a  Vote. 


or 


DontlMor 


50.  Every  House  of  Commons  shall  continue  for  Five  Years 
from  the  Day  of  the  Return  of  the  Writs  for  choosing  the  or  oo 
House    (subject   to   be  sooner   dissolved    by    the  Governor 
General)  and  no  longer. 

51.  On  the  Completion  of  the  Census  in  the   Year  One 
thousand  eight  hundred  and  seventy -one,  and  of  each  subse-B$!SMiSta 
quent   Decennial    Census,  the   Representation  of  the  Four 
Provinces  shall  be  re-adjusted  by  such  authority,  in  such 
manner,  and  from  such  time,  as  the  Parliament  of  Canada 

from  time  to  time  provides,  subject  and  according  to  the 
following  Rules : 

1.  Quebec  shall  have  the  fixed  Number  of  Sixty-five 
Members  : 

2.  There  shall  be  assigned  to  each  of  the  other  Provinces, 

such  a  Number  of  Members  as  will  bear  the  same  pro- 
portion to  the  Number  of  its  Population  (ascertained 
at  such  Census)  as  the  Number  sixty-five  bears  to  the 
Number  of  the  Population  of  Quebec  (so ascertained) : 

3.  In  the  Computation  of  the  Number  of  Members  for  a 
Province,  a  Fractional  Part,  not  exceeding  One  Half  of 
the  whole  Number  requisite  for  entitling  the  Pro- 
vince to  a  Member  shall  be  disregarded  ;  but  a  Frac- 
tional Part,  exceeding  One  Half  of  that  Number,  shall 
be  equivalent  to  the  Whole  Number: 

4.  On  any  such  Re-adjustment,*  the  Number  of  Members 

for  a  Province  shall  not  be  reduced,  unless  the  Pro- 
portion which  the  Number  of  the  Population  of  the 
Province  bore  to  the  Number  of  the  aggregate  Popu- 
lation of  Canada  at  the  then  last  preceding  Re-adjust- 
ment of  the  Number  of  Members  for  the  Province,  is 
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ascertjiiiied  at  the  then  hitest  Census  to  be  diminished 
by  one-twentieth  part  or  upwards  : 

5.  Such  Re-adjustment  shall  not  take  effect  until   the 

Termination  of  the  then  existing  Parliament. 
See  Sect.  37. 

Increase  of  52-  The  Number  of  Members  of  the  House  of  Commons 

of  Houslof   may  be,  from  Time  to  Time,  increased  by  the  Parliament  of 

Commons.  .  .  , 

Canada,  provided  the  proportionate  Representation  of  the 
Provinces  prescribed  by  this  Act  is  not  thereby  disturbed. 

Money  Votes  ;  Royal  Assent: 

(i^ee  Sect.  90.) 

Appropriatirn         53-  Bills  for   appropriating  any  part  of  the  Public  Rev- 

andTax  Bills.  .  t  ^n  t  i.       u    n         '     '        ^      • 

enue,  or  for  imposing  any  lax  or  Impost,  shall  originate  m 
the  House  of  Commons. 

Recommenda-  54-  It  shall  uot  bc  lawful  for  the  House  of  Commons  to 
Money  Votes,  adopt  or  pass  aiiy  Vote,  Resolution,  Address,  or  Bill  for  the 
appropriation  of  any  part  of  the  Public  Revenue,  or  of  any 
Tax  or  Impost,  to  any  purpose  that  has  not  first  been  recom- 
mended to  that  House  by  Message  of  the  Governor  General 
in  the  Session  in  which  such  Vote,  Resolution,  Address,  or 
Bill  is  proposed. 

The  first  clause  of  the  7th  Section  of  Art.  1  of  the  Constitution  of  the  Uni- 
.  ted  States  provides  that : 

*"  All  bills  for  raising  revenue  shall  originate  in  the  House  of  Repre- 
sentatives, but  the  Senate  may  propose  or  concur  with  amendments  as 
on  other  bills."  Story  says  (2  Com.  U.S.  Const./sect.  871).  This  provision, 
so  far  as  it  regards  the  right  to  originate,  what  are  technically  called 
money  hills,  is,  beyond  all  question,  borrowed  from  the  British  House 
of  Commons. 

Blackstone  (1  Comm.  169)  says:  "The  true  reason  for  this 
exclusive  i)rivilege  of  the  House  of  Commons,  arising  from  the  spirit  of 
our  Constitution,  seems  to  be  this  :  the  Lords,  being  a  permanent  here- 
ditary body,  created  at  pleasure  by  the  king,  are  supposed  more  liable 
to  be  influenced  by  the  Crown,  and  when  once  influenced  to  continue 
so,  than  the  Commons,  who  are  a  temporary  elective  body,  freely  nomi- 
nated by  the  people.  It  would  therefore  be  extremely  dangerous  to 
give  the  Lords  any  power  of  framing  new  taxes  for  the  subject ;  it  is 
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sufficient  that  they  have  a  power  of  rejecting,  if  they  think  the  Com- 
mons too  lavish  or  improvident  in  their  grants ;  but  so  unreasonably  jea- 
lous are  the  Commons  of  this  valuable  privilege,  that  herein  they  will 
not  suffer  the  other  House  to  exert  any  power  but  that  of  rejecting ; 
they  will  not  permit  the  least  alteration  or  amendment  to  be  made  by 
the  Lords  to  the  mode  of  taxing  the  people  by  a  money  bill ;  under 
which  appellation  are  included  all  bills  by  which  money  is  directed  to 
be  raised  upon  the  subject,  for  any  purpose  or  in  any  shape  whatever." 
On  the  7th  of  May,  1 868,  it  was  decided  by  Speaker  Cockburn  : 
That  the  standing  order  of  the  House  of  Commons,  England,  declar- 
ing :  "  That  this  House  will  receive  no  petition  for  any  sum  relating 
to  public  service,  or  proceed  upon  any  motion  for  a  grant  or  charge  upon 
the  Public  Revenue,  whether  payable  out  of  the  Consolidated  Fund  or 
out  of  the  moneys  to  be  provided  by  Parliament,  unless  recommend- 
ed from  the  Crown,"  should  be  held  in  force  in  the  House  of  Com- 
mons, Canada.     No.  155,  Speaker's  Decisions,  H.  of  Com.  of  Can. 

On  the  19th  April,  1869,  it  was  decided  by  Speaker  Cockburo  : 
That  a  petition  for  the  construction  of  a  public  work  concluding 
with  the  prayer  "  that  Your  Honorable  House  will  take  such  measures 
as  will  cause  the  obstructions  to  the  navigation  of  the  Ottawa  River  to 
be  removed,"  is  a  petition  asking  simply  for  legislation,  and  is  not  a 
petition  asking  for  money. 

No.  157,  Speaker's  Decisions  of  H.  of  Com.  of  Can. 
On  the  10th  April,  1871,  it  was  decided  by  S|)eaker  Cockburn  : 
That  a  claim  for  damages  against  the  (government  may  be  referred 
to  a  select  Committee  ;  but  if  their  report  should  recommend  the  jmy- 
ment  of  money,  it  cannot  be  concurred  in  by  the  House,  unless  u|X)ii 
the  recommendation  of  the  Governor  General. 

No.  189,  Speaker's  Decisions,  H.  of  Com.  of  Canada. 

On  26th  February,  1875,  it  was  decided  by  the  Speaker: 

That  an  amendment  to  change  the  destination  of  a  grant  of  money 
recommended  by  the  Crown,  was  out  of  order. 

No.  219,  Speaker's  Decisions,  H.  of  Com.  of  Canada. 

On  27th  May,  1875,  it  was  decided  by  tlie*Spoaker  : 

That  petitions  praying  for  the  passing  of  an  Act  authorizing  the 
Commissioner  of  Customs  to  grant  an  exemption  from  duty  cannot  be 
received  unless  recommended  by  the  Crown,  a«  thoy  involve  a  public 
charge. 

No.  225,  Speaker's  Decisions,  li.  ot  Com.  ol  Canada. 
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On  5th  April,  1870,  it  was  decided  by  Speaker  Cockburn,  that  a  bill 
from  the  Senate  containing  clauses  respecting  public  expenditure  was 
not  open  to  the  objection  that  such  provisions  could  not  originate  in  the 
Senate,  when  the  last  clause  provided  "•  that  nothing  in  this  Act  shall 
give  authority  to  the  Minister  to  cause  expenditure  until  previously 
sanctioned  by  Parliament."  (No.  172  Speaker's  Decisions,  House  of 
Commons  of  Can.) 

Sec  Todd  on  Pari.  Gov.  in  Col.  (pp.  478-489)  for  full  account  of  disputes 
over  *'  Money  Bills,"  between  the  Upper  and  Lower  Houses  of  the  Legislatures 
of  South  Australia  and  Tasmania,  and  for  an  interesting  narration  of  tlie  "  dead 
lock"  in  Victoria,  and  also  of  the  protracted  contest  in  New  Zealand,  owing  to 
the  evenly  balanced  state  of  parties  in  the  Legislature. 

Rovai  Assent  to  55.  Where  a  Bill  passed  by  the  Houses  of  the  Parliament 
is  presented  to  the  Governor  General  for  the  Queen's  Assent, 
he  shall  declare,  according  to  his  Discretion,  but  subject  to 
the  Provisions  of  this  Act  and  to  Her  Majesty's  Instructions, 
either  that  he  assents  thereto  in  the  Queen's  Name,  or  that 
he  withholds  the  Queen's  Assent,  or  that  he  reserves  the  Bill 
for  the  Signification  of  the  Queen's  pleasure. 

Difaiiowance         56-  Whcrc  the  Govcmor  General  assents  to  a  Bill  in  the 
Council  of  Act  Queen's  name,  he  shall  by  the  first  convenient  Opportunity 

aesented  to  by  '  *^  r  i  ./ 

Generir  ^^^^  ^^  authcntic  Copy  of  the  Act  to  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  and  if  the  Queen  in  Council, 
within  Two  Years  after  receipt  thereof  by  the  Secretary  of 
State,  thinks  fit  to  Disallow  the  Act,  such  Disallowance  (with 
.  a  Certificate  of  the  Secretary  of  State  of  the  Day  on  which 
the  Act  was  received  by  him),  being  signified  b}^  the  Gov- 
ernor General  by  Speech  or  Message  to  each  of  the  Houses 
of  the  Parliament  or  by  Proclamation,  shall  annul  the  Act 
from  and  after  the  Day  of  such  Signification. 

Signification  of       57-  A  Bill  rcscrved  for  the  Signification  of  the  Queen's 

Queen'8  ° 

^*T"8^rve°d?'"  P^^^'*^^^^  ^^^^^  i^^t  have  any  Force,  unless  and  until,  within 
Two  Years  from  the  Day  on  which  it  was  presented  to  the 
Governor  General  for  the  Queen's  assent,  the  Governor 
General  signifies,  by  Speech  or  Message  to  each  of  the  Houses 
of  the  Parliament,  or  by  Proclamation,  that  it  has  received 
the  Assent  of  the  Queen  in  Council. 
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An  Entry  of  every  such  Speech,  Message  or  Prochimation 
shall  be  made  in  the  Journal  of  each  House,  and  a  Duplicate 
thereof  duly  attested  shall  be  delivered  to  the  proper  Officer 
to  be  kept  among  the  Records  of  Canada. 

v.— PROVINCIAL   CONSTITUTIONS. 
Executive  Power. 

58.  For  each  Province  there  shall  be  an  Officer,  styled  the  a 
Lieutenant  Governor,  appointed  by  the  Governor  General  in  Qg^STor 
Council  by  Instrument  under  the  Great  Seal  of  Canada. 

59.  A    Lieutenant  Governor  shall  hold  office  during  the ijnjjjijoiiw 
pleasure  of  the  Governor  General ;  but  any  Lieutenant  Gov-    ^^'•nw. 
ernor  appointed  after  the  commencement  of  the  first  session 

of  the  Parliament  of  Canada  shall  not  be  removable  within 
Five  years  from  his  appointment,  except  for  Cause  assigned, 
which  shall  be  communicated  to  him  in  writing  within  one 
month  after  the  order  for  his  removal  is  made,  and  shall  be 
communicated  by  Message  to  the  Senate  and  to  the  House  of 
Commons  within  one  week  thereafter  if  the  Parliament  is 
then  sitting,  and  if  not,  then  within  one  week  after  the  com- 
mencement of  the  next  session  of  the  Parliament. 

In  Lenoir  &  Ritchie,  3  Can.  Supremo  Court  R.,  p.,  the  following  <iisiinction 
was  made  by  one  of  the  Judjres  in  commenting  on  the  respective  powers  of 
the  Executive  of  the  Dominion  Parliament  and  of  the  Provincial  Legtslatares. 

Gwynne,  J.,  said  : 

By  the  91st  Section  it  is  declared  that  the  Acts  of  the  Dominion 
rarliament  shall  be  made  by  the  Queen,  by  and  with  the  advice  of  the 
Senate  and  House  of  Commons',  treating  the  Queen  herself  as  an 
integi-al  part  of  the  Parhament ;  whilst  the  92nd  Section  enacts  that 
the  •  Legislatures  *  of  the  re8[)ective  Provinces — that  is  to  say  the 
Lieutenant  Governor  and  the  Legislative  Assemhly  in  Provinces  having 
hut  one  House,  and  the  Lieutenant  Governor  and  the  Legislative 
Council  and  Assembly  in  Provinces  having  two  Houses — shall  make 
laws  in  relation  to  matters  coming  within  certain  enumerated  olasaesof 
subjects  to  which  their  jurisdiction  is  limited. 

Nothing  can  he  plainer,  as  it  seems  to  me,  than  that  the  several 
Provinces  are  subordinate  to  the  Dominion  Government,  and  that  the 
Queen  is  no  party  to  the  laws  made  by  those  Local  Legislatures. 
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The  use  of  Her  Majesty's  name  by  those  Provincial  authorities  is, 
by  the  Act,  confined  to  the  summoning  and  calling  together  the  Legis- 
latures. 

The  head  of  their  Executive  Government  is  not  an  officer  appointed 
by  Her  Majesty,  or  holding  any  Commission  from  Her  or  in  any 
manner  personally  representing  Her,  but  an  officer  of  the  Dominion 
Government  appointed  by  the  Governor  General,  acting  under  the 
advice  of  a  Council  which  the  Act  constitutes  the  Privy  Council  of  the 
Dominion. 

The  Queen  forms  no  part  of  the  Provincial  Legislatures  as  she  does 
of  the  Dominion  Parliament ;  the  Provincial  Legislatures  consist  in  some 
Provinces  of  such  subordinate  executive  officers  and  of  a  Legislative 
Assembly  and  in  others  of  such  executive  officers  and  of  a  Legislative 
Council  and  Assembly. 

On  the  25th  July,  1879,  the  Hon.  Luc  Lctellierde  St.  Just,  Lieut.  Gover- 
nor of  the  Province  of  Quebec,  was  informed  by  the  Dominion  Under  Secretary 
of  State  that,  by  an  order  of  His  Excellency-in-Council,  passed  on  the  same 
Bay,  he  was  removed  from  his  ofl&cc,  and  that  the  cause  assisjned  for  such 
removal,  in  conformity  with  the  provisions  of  the  59th  Section  of  the  B.  N.  A. 
Act  of  1867,  was,  that  after  the  vote  of  the  House  of  Commons  of  the  last 
session  and  that  of  the  Senate  during  the  preceding  session,  relative  to  his 
conduct  as  Lieutenant  Governor,  his  usefulness  as  such  had  ceased.  (See  No.  68 
of  Dominion  Sessional  Papers  of  1868.) 

At  a  meeting  of  the  members  of  the  Royal  Colonial  Institute  held  at 
London,  on  the  20th  January,  1880,  His  Grace  the  Duke  of  Manchester,  who 
presided,  remarking  upon  the  clauses  of  the  B.  N.  A.  Act,  (sec.  58  and  59) 
which  provide  that  the  Lieutenant  Governors  of  the  Provinces  were  to  be 
appointed  by  the  Governor  General  by  the  advice  of  his  Ministers,  but  were  to 
be  removable  by  the  Governor  General  without  any  advice  from  his  Ministers 
on  the  subject,  said  : — 

"  I  think  that,  by  the  power  of  removal  being  limited  to  the 
Governor  General  without  the  advice  of  the  Constitutional  Ministry, 
it  was  intended  that  he  should  not  be  governed  by  political  questions 
on  that  point  or  by  local  political  questions  of  the  Dominion,  and  that 
it  should  be  a  purely  judicial  function — that  the  Lieutenant  Governors 
of  the  Provinces  should  only  be  removed  for  misgovernment  or  incapa- 
city— but  that  all  .{)olitical  questions  should  be  kept  clear  of  the  question 
of  the  tenure  of  office  by  the  Lieutenant  Governors  of  Provinces. 

It  seems  to  me  that  the  object  of  making  this  difference  was  that, 
although  the  appointment  of  a  Lieutenant  Governor  might  be  a  political 
appointment — when  it  is  made  on  the  advice  of  the  Dominion  Ministry, 
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the  removal  of  a  Lieutenant  Governor  of  a  Province  should  not  be  a 
political  act,  but  should  be  entirely  independent  of  Dominion  local 

politics." 

These  views  had  been  considered  by  the  Imperial  Government,  nnd  answered 
in  a  despatch  of  the  Secretary  of  State  for  the  Colonies  of  3rd  .Tuly,  1879,  in 
which  we  read  : 

"  It  has  been  noticed  that  while,  under  section  58  of  the  Act,  the 
appointment  of  a  Lieutenant  Governor  is  to  be  made  "  by  the  Governor- 
General-in-Council  by  instrument  under  the  great  seal  of  Canada," 
section  59  provides  that  "  a  Lieutenant  Governor  shall  hold  office  during 
the  pleasure  of  the*  Governor  General,"  and  much  stress  has  been  laid 
upon  the  supposed  intention  of  the  Legislature  in  thus  varying  the 
language  of  these  sections.  But  it  must  be  remembered  that  other 
powers  vested  in  a  similar  way  by  the  statute  in  the  Governor  General 
were  clearly  intended  to  be,  and  in  practice  are,  exercised  by  and  with 
the  advice  of  his  Ministers ;  and,  though  the  position  of  a  Governor 
General  would  entitle  his  views  on  such  a  subject  as  that  now  under 
consideration  to  peculiar  weight,  yet  Her  Majesty's  Government  do  not 
find  anything  in  the  circumstances  which  would  justify  him  in  depart- 
ing in  this  instance  from  the  general  rule,  and  declining  to  follow  the 
decided  and  sustained  opinion  of  his  Ministers,  who  are  responsible  for 
the  peace  and  good  government  of  the  whole  Dominion,  to  the  Parlia- 
ment, to  whi-ih,  according  to  the  59th  section  of  the  statute,  the  cause 
assigned  for  the  removal  of  a  Lieutenant  Governor,  must  be  communi- 
cated." *  *  *  *  "  It  will  be  clearly  l)orne  in  mind  that  it  was  th^ inten- 
tion of  the  British  North  America  Act,  1867,  that  the  tenure  of  the 
high  office  of  Lieutenant  Governor  should,  as  a  rule,  endure  for  the  term 
of  years  specially  mentioned,  and  that  not  only  should  the  iwwer  of 
removal  never  be  exercised  except  for  grave  cause,  but  that,  the  fact 
that  the  political  opinions  of  a  Lieutenant  Governor  had  not  been 
during  his  former  career,  in  accordance  with  those  held  by  any  Dominion 
Ministry  who  might  happen  to  succeed  to  power  during  his  term  of 
ollice,  would  afford  no  reason  for  its  exercise." 

Mr.  Todd,  in  his  work  on  Parliamtntary  Oovemnunt  in  the  BriiUh  Coio- 
iiiety  takes  the  same  views  as  the  Impertal  nnd  Dominion  Gnvcmmentj  m 
re^'ards  the  duty  of  the  Governor  Oonernl  to  tot  on  the  tdvtoo  ofhii  Qibio«t  ia 
the  drsmiKsjil  of  a  Lieutenant  Governor  ;  but  says  (p.  415)  : 

•  By  the  B.  N.  A.  Act  of  1867,  the  Crown  transferred  to  the  central 
Dominion  Government  and  Parliament  the  raeasnre  of  control  pre- 
viously exercised  by  the  Mother  Country  over  the  respective  provinces ; 
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and  since  their  confederation  the  Imperial  Government  has  declined  to 
interfere  directly  in  questions  of  local  concern  in  the  Provinces.  But 
this  concession  to  the  Federal  Government  of  Imperial  rights  over  the 
Provinces  simply  places  that  Government  in  the  position  towards  the 
Provincial  Governments  heretofore  occupied  by  the  Crown.  It  does  not 
increase  or  diminish  the  relative  powers  of  either  in  respect  to  local 
affairs.  This  principle  has  been  unreservedly  established  as  regards 
Provincial  legislation.  It  is  well  understood  that  each  Province  retains 
*  exclusive '  rights  of  legislation  within  its  assigned  jurisdiction,  that 
may  not  be  interfered  with  by  the  Dominion  Government,  save  only 
when  Dominion  interests  or  the  public  welfare  in  general  might  be 
injuriously  affected  by  such  legislation. 

The  same  principle  applies  with  equal  force  to  acts  of  administra- 
tion. The  spirit  and  intent  of  the  B.  N.  A.  Act  equally  forbid 
unnecessary  interference  by  the  Dominion  Executive  with  Provincial 
rights  in  all  matters  of  local  self-government. 

This  explains  why  a  restraint  is  imposed  by  that  Statute  upon  the 
prerogative  right  of  dismissing  a  Lieutenant  Governor. 

Such  functionaries  cannot  be  removed  at  pleasure,  as  freely  as  the 
Sovereign  is  at  liberty  to  remove  a  colonial  Governor.  The  Act 
secures  them  against  any  such  arbitrary  exercise  of  the  preroi^ative. 
They  are  only  removable  within  five  years  of  their  appointment  *  for 
cause  assigned,  which  shall  be  communicated  by  message  to  the  Senate 
and  House  of  Commons  '  at  the  earliest  possible  period. 

The  object  of  this  proviso  is  manifestly  to  guard  against  a  removal 
for  insufficient  cause,  and  to  afford  a  guarantee  to  the  Provinces  that 
their  chief  Executive  officer  shall  not  be  removed  for  any  reason  that 
would  impair  or  infringe  upon  the  cherished  right  of  local  self-govern- 
ment. 

But  what,  it  may  be  asked,  would  be  a  sufficient  cause  for  such  a 
proceeding  ? 

Undoubtedly,  if  a  Lieutenant  Governor  overstepped  his  lawful 
powers  he  would  be  properly  subject  to  dismissal. 

Or  if  he  exercised  his  lawful  powers  in  an  improper  and  partial 
manner. 

But,  let  the  sufficient  cause  be  what  it  may,  it  is  clear  that  the 
responsibility  for  the  act  of  reiuoval  devolves  upon  the  Governor 
General  in  Council ;  and  that  the  initiatory  step  to  that  end  should 
proceed  from  thence. 

To  permit  the   initiative  in  such  a  momentous  proceeding  to  be 
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undertaken  by  either  House  of  Parliament  would  be  an  undue  inter- 
ference with  Executive  responsibility.  It  would  weaken  the  just 
authority  of  the  Crown,  and  produce  a  result  for  which  no  one  could  be 
held  actually  responsible. 

Herein,  it  is  obvious  that  the  Dominion  Government  waa  at  fault  in 
the  procedure  against  Governor  Letellier. 

They  had  abstained,  as  a  government,  from  calling  M.  Letellier  to 
account.  And  when  the  two  Houses  of  Parliament  had  passed  resolu- 
tions calling  for  his  removal,  the  Premier  informed  the  Governor 
General  that,  in  the  opinion  of  Ministers,  *  it  was  not  at  all  necessary, 
in  order  to  justify  their  advice,  to  go  behind  the  vote  of  Parliament: 
.  .  .  even  if  their  opinion  had  been  adverse  to  that  arrived  at  by 
Parliament,  it  seems  clear  that  they  are  bound  to  respect  that  decision, 
and  to  act  upon  it,  as  they  have  done,  by  advising  the  removal.* 

This  statement  involves  a  complete  abnegation  of  Ministerial  respon- 
sibility, and  a  surrender  of  the  safeguards  over  individual  rights  which 
Ministerial  responsibility  is  intended  to  afford. 

We  are  therefore  compelled  to  conclude  that  the  action  taken  for 
the  removal  of  Lieutenant  Governor  Letellier  was  at  variance  with 
constitutional  law  and  precedent,  as  well  as  contrary  to  the  spirit  and 
intent  of  the  British  North  America  Act ;  inasmuch  as  it  was  initiated 
by  Parliament  and  not  by  the  Executive  Government,  and  did  not  set 
forth  the  particular  acts  of  misconduct  for  which  his  removal  waa 
deemed  to  be  necessary. 

If  we  go  behind  the  formal  resolutions  ot  Parliament,  and  inquire 
into  the  reasons  urged  by  the  advocates  of  these  resolutions  for  their 
adoption,  we  find  it  alleged,  as  a  primary  motive  to  justify  the  dismissal 
of  the  Lieutenant  Governor,  that,  by  his  dismissal  of  his  Ministers  at  a 
time  when  they  were  able  to  command  a  majority  in  Parliament,  he  had 
exercised  an  arbitrary  and  obsolete  power,  which  was  incompatible 
with  the  recognition  of  Responsible  Government.  The  leader  of  the 
Opposition  in  the  Commons,  in  advocating  the  adoption  of  the  resolu- 
tion against  Governor  Letellier,  said  that, '  in  England  the  power  of 
dismissal  of  a  Government  having  the  confidence  of  Parliament  is  gone 
forever,  and  that,  if  it  were  gone  there,  it  ought  never  to  have  been 
attempted  to  be  introduced  into  a  colony  under  the  British  Crown.* 

It  is  scarcely  necessary  to  point  out  that  this  rash  and  ill-considered 
declaration  has  no  warrant  either  in  theory  or  practic  The 

reserved  powers  of  the  Crown,  which,  like  all  prcrfuii:*  ^'  '"M 
in  trust  for  the    benefit  of  the    people,    clearly    include    the    n^ht 
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of  appealing,  at  all  times,  from  a  Ministry,  strong  (it  may  be) 
in  the  possession  of  the  confidence  of  the  existing  Parliament  to  the 
electorate,  whose  decision  must  ultimately  prevail.  Meanwhile  the 
Crown  is  constitutionally  competent  to  dismiss  any  Ministry  in  whom 
the  Sovereign  is  no  longer  able  to  confide,  and  invite  the  assistance  of 
other  Ministers  who  are  willing  to  be  responsible  for  this  act  of  the 
Crown.  To  deny  to  the  Sovereign  the  possession  of  these  reserved 
powers,  however  seldom  it  may  be  needful  to  exercise  them,  would  be, 
in  effect,  to  destroy  the  strength  and  vitality  of  the  Monarchy. 

And  this  is  equally  true  of  the  powers  of  a  Governor  in  the  colonies 
of  Great  Britain. 

The  right  of  a  Governor  or  Lieutenant  Governor  to  dismiss  his 
Ministers,  when  he  has  ceased  to  have  confidence  in  them,  is  undeni- 
able ;  and  that  right  is  not  impaired  by  the  fact  of  their  being  able  to 
command  a  majority  in  the  Kepresentative  Chamber.  This  principle  has 
been  repeatedly  affirmed  in  colonies  under  Eesponsible  Government 
(see  p.  432  et  seq.  of  same  work),  and  it  is  now  placed  beyond  the  reach 
of  cavil  by  the  corroborative  testimony  of  Her  Majesty's  Secretary  of 
State  for  the  Colonies  in  the  Letellier  case,  that  '  there  can  be  no  doubt 
that  the  Lieutenant  Governor  of  a  province  has  an  unquestionable 
constitutional  right  to  dismiss  his  Ministers  if,  from  any  cause,  he  feels 
it  incumbent  upon  him  to  do  so.' 

This  abstract  right  being  admitted,  we  may  go  further  and  declare 
that  it  is  the  bounden  duty  of  a  Governor  to  dismiss  his  Ministers  if 
he  believes  their  policy  to  be  injurious  to  the  public  interests,  or  their 
conduct  to  be  such,  in  their  official  capacity,  that  he  can  no  longer 
act  with  them  harmoniously  for  the  public  good.  But,  before  a  Gover- 
nor proceeds  to  this  extremity,  at  least  towards  a  Ministry  having  the 
confidence  of  the  Assembly,  he  should  be  assured  that  he  can  replace 
them  by  others  who  will  be  acceptable  to  the  country  and  to  the 
Assembly,  as  well  as  to  himself,  and  who  will  be  prepared  to  assume 
full  responsibility  for  his  act  in  effecting  the  change  of  Government. 

By  a  dissolution  of  the  Assembly,  consequent  upon  a  change  of 
Ministry,  this  question  is  brought  directly  under  the  review  of  the 
constituencies. 

In  the  Letellier  case,  the  Province  of  Quebec — which  was  the  only 
part  of  the  Dominion  directly  interested  in  the  wisdom  of  the  Lieute- 
nant Governor's  act  in  the  dismissal  of  his  Ministers — ratified  the 
same  by  the  support  which  they  afforded  to  Mr.  Joly,  the  Minister 
who  became  constitutionally  responsible  for  the  action  of  the  Lieute- 
nant Governor. 
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To  revert  for  a  moment  to  the  votes  of  censure  against  Governor 
Letellier,  which  we  have  characterized  as  *  vague  and  ambiguous  ;  *  it 
is  noticeable  that  these  votes,  whenever  they  were  proposed,  and 
whether  they  were  negatived  or  affirmed,  were  invariably  decided  as 
strict  party  questions.  This  fact  leads  us  to  object  still  further  to  the 
proceedings  in  this  case,  and  to  deprecate  any  reliance  upon  it  as  a 
precedent  for  further  guidance. 

It  may  be  said,  however,  that  the  unanimous  defence  of  Mr. 
Letellier  by  his  own  political  friends  was  in  itself  a  presumption  that 
he  had  been  unduly  influenced  by  party  bias  in  his  official  conduct 
instead  of  uniformly  exhibiting  the  neutrality  which  is  essential  to 
the  position  of  a  Constitutional  Governor. 

If  this  had  been  Mr.  Letellier's  offence,  why  was  not  the  charge  of 
partiality  and  political  preferences  distinctly  formulated  against  him, 
and  his  sentence  of  dismissal  based  upon  proof  of  the  same  ?  Such 
proof^  if  it  existed,  could  not  have  been  difficult  to  procure,  and  for  the 
credit  of  the  country,  as  well  as  in  view  of  the  importance  of  establish- 
ing a  great  constitutional  precedent  upon  an  adequate  and  unimpeach- 
able foundation,  it  should  have  been  adduced  on  this  occasion,  and  the 
order  in  council  for  Mr.  Letellier's  removal  predicated  upon  it." 

The  opinion  of  this  learned  oonstitutioaal  writer,  which  has  been  neocssarily 
abridfred,  may  be  Hummed  up  as  follows  : 

1.  The  D(Hniiiion  Cabinet,  in  the  removal  of  a  Lieutenant  Governor,  roast 
constitutionally  take  the  initiative  and  responsibility  of  the  act 

2.  Parliament  acta  unconstitutionally,  by  iniliatinj;  such   ]<v iiu.  and 

Cabinet  Ministers  cannot  shield  themselves  behind  a  vote  of  IVuli  lui. nt. 

3.  The  reasons  given  for  M.  Letellier's  reraoval  were  v au'iu-  "id  ambi^ous, 
and  not  of  a  character  to  justify  it. 

4.  The  ridit  of  a  Governor  or  Lieutenant  Governor  to  dismiss  his  Ministora 

o 

is  unquestionable. 

5.  The  duty  of  correcting  the  error  of  a  Governor  or  Lieutenant  Goveroor, 
in  the  change  of  his  Ministers,  devolves  upon  the  Elcotoraie. 

G.  The  dismissal  of  Ministers  can  only  bo  made  on  the  rMpooaibility  of 
successors  who  must  be  sustained  by  the  KIcctorate. 

7.  The  successors  of  the  dismisaed  Ministers  having  been  aostjiined  by  the 
Electorate,  the  Lieutenant  Governor  could  not  be  ooustilutionally  rcmoted 
inasmuch  as  his  removal  constituted  an  undue  interference  with  the  ri.;ht«  of 
Provincial  autonomy. 

The  Bystander,  Toronto,  1880,  p.  264,  oommeots  oo  Uiope  nowa  m  fol- 
lows : — 

A  careful  and  perfectly  judicial  review  of  the  Letellier  caae  brings 
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Mr.  Todd  to  the  conclusion,  "  that  the  action  taken  for  the  removal  of 
Lieutenant  Governor  Letellier  was  at  variance  with  constitutional  law 
and  precedent,  as  well  as  contrary  to  the  spirit  and  intent  of  the  British 
North  America  Act ;  inasmuch  as  it  was  initiated  by  Parliament,  and 
not  by  the  Executive  Government,  and  did  not  set  forth  the  particular 
acts  of  misconduct  for  which  his  removal  was  deemed  to  be  necessary." 

The  Executive  Government,  according  to  the  formal  theory,  is,  no 
doubt,  a  body  of  servants  of  the  Crown,  appointed  by  Her  Majesty  or 
her  representative,  and  perfectly  separate  from  the  Legislature  :  but,  in 
fact,  it  is  a  committee  of  the  party  which  has  the  majority  in  Parlia- 
ment ;  and  the  distinction,  which  to  Mr.  Todd  seems  so  essential,  prac- 
tically comes  almost  to  nothing. 

Party,  under  our  present  system,  is  the  real  force;  it  will  prac- 
tically decide  all  questions  of  Government,  let  the  forms  be  what  they 
may ;  Mr.  Todd  also,  we  venture  to  think,  in  this  and  other  places, 
assumes  that  there  are  settled  rules  and  precedents,  when  in  fact  there 
are  none. 

The  Federal  portion  of  our  Constitution  is  new  and  peculiar; 
nothing  in  the  British  Constitution  corresponds  to  it,  nor  can  questions 
arising  out  of  it  be  determined  by  British  principles  or  precedents. 
According  to  Mr.  Todd  himself,  the  British  authorities  on  this  occasion 
went  entirely  wrong :  it  is  possible  that  they  may  have  been  but  half 
satisfied  with  their  own  decision ;  but  they  knew  that  the  dominant 
party  in  the  colony  must  have  its  way. 

In  the  matter  of  the  charges  against  the  management  of  the  Pacific  Railway, 
Mr.  Todd  commends  the  kno\vled<>;e  of  constitutional  principles  dif^played  by 
Lord  Dufferin  in  f«)llowiii'jj  throughout  the  advice  of  iiis  Ministers. 

The  Bj/stander  of  1880  ren)arks,   (p.  265  :) 

"  That  on  all  questions  of  policy  the  Crowp  should  be  so  guided,  is, 
as  we  know,  the  principle  of  Constitutional  Government.  But  this  was 
not  a  question  of  policy  :  it  was  a  personal  charge  of  corruption ;  in 
England  it  would  have  assumed  the  form  of  a  motion  of  impeachment, 
and,  supposing  that  motion  to  be  carried,  a  trial  before  the  House  of 
Lords.  To  contend  that  it  was  right  that  the  persons  accused  should 
be  allowed — to  advise  the  Crown  as  to  the  conduct  of  the  investigation — 
to  use  the  prerogative  for  the  purpose  of  proroguing  Parliament  when 
it  had  entered  on  the  case,  and  thus  gaining  time  for  the  exertion  of 
party  interest  in  their  own  favor — to  transfer  the  inquiry  to  another 
tribunal  of  their  own  appointment,  and,  when  Parliament  had  re- 
assembled, to  bring  down  despatches  of  the  Governor  General  with  a 
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view  to  influencing  the  decision  ;  seems  to  us,  with  all  deference  to 
Mr.  Todd's  authority,  to"  be  at  variance  with  due  common  sense.  That, 
after  a  party  struggle  carried  on  in  the  most  injudicial  manner  and 
with  the  most  objectionable  weapons  on  both  sides,  the  Ministry  fell,  is 
a  fact  which  does  not  seem  to  us  to  alter  the  case. 

The  views  of  tljc  lnipcrial  Government  as  to  the  righto  aud  daties  of  a 
Lieutenant  Governor  under  this  section  were  stated  in  a  despatch  to  the  Governor 
General  of  tlie  3rd  July,  1879.     The  Colonial  S^^cretary  writes: 

"  There  can  be  no  doubt  that  he  has  an  unquestionable  constitu- 
tional right  to  dismiss  his  provincial  ministers,  if,  from  any  cause,  he 
feels  it  incumbent  upon  him  to  do  so.  In  the  exercise  of  this  right,  as 
of  any  other  of  his  functions,  he  should,  of  course,  maintain  the  impar- 
tiality towards  political  parties  which  is  essential  to  the  proper  perform- 
ance of  the  duties  of  his  office ;  and,  for  any  action  he  may  take,  he  is, 
under  the  59th  section  of  the  Act,  directly  responsible  to  the  Governor 
General" 

Taschereau  J.,  in  Lenoir  &  Ritchie,  said  :  — 

In  the  Federal  Parliament  the  laws  are  enacted  by  the  Queen,  by 
and  with  the  advice  and  consent  of  the  Senate  and  the  House  of  Com- 
mons— not  so  in  the  Provinces — their  laws  are  enacted  by  the  Lieute- 
nant Governors  and  the  Legislatures ;  the  Governor  General  is  appointed 
under  the  Royal  Sign  Manual  and  Signet ;  the  Lieutenant  Governors 
•  are  not  even  named  by  the  Governor  General,  but  by  the  Governor 
General  in  Council.  They  are  officers  of  the  Dominion  Government — 
they  are  not  Her  Majesty's  Representatives. 

00,  The  salaries  of  the   Lieutenant  Governors  shall  be  sdarto  oi 
fixed  and  provided  by  the  Parliament  of  Canada.  ooiwama. 

61.  Every  Lieutenant  Governor  shall,  before  aMuraing^^^u^^^^ 
the  duties  of  his  office,  make  and  subscribe  before  the  Gov- 
ernor General,  or  some  person  authorized  by  him,  Oaths  of 
allegiance  and  Office  similar  to  those  taken  by  the  Governor 

General. 

S(c  Sect.  11,  23  and  128. 

62.  The  provisions  of  this  Act  referring  to  the  Lieutenant 
Governor  extend  and  apply  to  the  Lieutenant  Governor  for! 
the  time  being  of  each  Province,  or  other  the  chief  Execu- 
tive Officer  or  Administrator  for  the  time  being  carrying  on 
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the  Government  of  the  Province,  by  whatsoever  title  he 
is  designated. 

Appointment  of       03.  The  Executive   Council  of  Ontario  and  of  Quebec 
Officers  for  On- sluxU  bc  coiuDosed  of  sucli  pcrsous  as  the  Lieutenant  Governor 

tario  and  ^  ^     ^  ^ 

Quebec.  fVom  time  to  time  thinks  fit,  and  in  the  first  instance  of  the 

following  officers,  namely, — the  Attorney  General,  the 
Secretary  and  Registrar  of  the  Province,  the  Treasurer  of  the 
Province,  the  Commissioner  of  Crown  Lands,  and  the  Com- 
missioner of  Agriculture  and  Public  Works,  with,  in  Quebec, 
the  Speaker  of  the  Legislative  Council  and  the  Solicitor 
General. 

Executive  Gov-        64.  The  Coustitutiou  of  the  Executive  authority  in  each 
Novascoua     of  tlic  Proviuccs  of  Nova  Scotia  and  New  Brunswick  shall, 

and  New  BruDs-  ,.  ni** 

wick.  subject  to  the  provisions  of  this  Act,  continue  as  it  exists  at 

the  Union  until  altered  under  the  authoritv  of  this  Act. 
See  Sect.  92,  s.s.  1. 

Powers  to  be  65.  All  powcrs,  authorities  and  functions  which  under 

lieutenant/     anv  Act  of  the  Parliament  of  Great  Britain,  or  of  the  Parlia- 

Governor  of  "^ 

b2c^ith°adi?ce^^"^  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  alone.  or  of  the  Legislature  of  Upper  Canada,  Lower  Canada,  or 
Canada,  were  or  are  before  or  at  the  Union  vested  in  or 
exercisable  by  the  respective  Governors  or  Lieutenant  Gov- 
ernors of  those  Provinces,  with  the  advice,  or  with  the 
advice  and  consent  of  the  respective  Executive  Councils 
thereof,  or  in  conjunction  with  those  Councils,  or  with  any 
number  of  members  thereof,  or  by  those  Governors  or  Lieute- 
nant Governors  individually,  shall,  as  far  as  the  same  are 
capable  of  being  exercised  after  the  Union  in  relation  to  the 
Government  of  Ontario  and  Quebec  respectively,  be  vested 
in  and  shall  or  may  be  exercised  by  the  Lieutenant  Gov- 
ernor of  Ontario  and  Quebec  respectively,  with  the  advice,  or 
with  the  advice  and  consent  of  or  in  conjunction  with  the  res- 
pective Executive  Councils  or  any  members  thereof,  or  by  the 
Lieutenant  Governor  individually,  as  the  ca^e  requires  subject 
nevertheless  (except  with  respect  to  such  as  exist  under  Acts 
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of  the  Parliament  of  Great  Britain,  or  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland)  to  be  abol- 
ished or  altered  by  the  respective  Legislatures  of  Ontario 
and  Quebec. 

66.  The  Provisions   of  this  Act  referring  to  the  Lkmuo- a,.,)  «»«-«  oi 
nan t  Governor  in  Council  shall  be  construed  as  referring  to  Im.,,; V? ''' 
the   Lieutenant   Governor  ot    the  Province   actui":   by  and  *•"*"'" '" 
with  the  advice  of  the  Executive  Council  thereof. 

67.  The  Governor  General  in  Council  may  from  time  to  Ad»i«tetrmiio« 
time  appoint  an  Administrator   to  Execute    the  Office  and  »«^*J«i«»»«ii. ' 
Functions  of  Lieutenant  Governor  during  his  Absence.  Ill- 
ness, or  otlier  Inability. 

68.  Unless  and  until  the  Executive  Government  of  any  8r«t« of  phk 
Province  otherwise  directs  with  respect  to  that  Province,  ^^^ 
the  seats  of  Government  of  the  Provinces  shall  be  as  follows, 
namely, — of  Ontario,  the  City  of  Toronto;    of  Quebec,  the 
City  of  Quebec ;    of  Nova  Scotia,  the  City  of  Halifax ;  and  of 
New  Brunswick,  the  City  of  Fredericton. 

Legislative  Power. 
1.— ONTARIO. 

69.  There  shall  be  a  Legislature  for  Ontario  consisting  i4«M.t«i« 
of  the   Lieutenant  Governor  and  of  one  House,  styled  tlie 
Legislative  Assembly  of  Ontario. 

70.  The    Legislative  Assembly  of  Ontario  shall  be  "^"'-■t miiin 
posed  of  eighty-two  members,  to  be  elected  to  represent  the 
eighty-two  Electoral  Districts  set  forth  in  the  first  schedule, 
to  this  Act. 

See  Sect.  40,  p.  86,  for  Schedule. 

Sir  John  A.  Maodooald  in  a  report  of  3rd  Norcmbcr,  1809,  uifoi  the  opinioa 
that  no  power  is  conferred  hy  Sec.  18  or  othor  section  of  the  H.  N.  A.  Act,  1867, 
upon  Provincial  LfgislalUM'H  to  define  or  ostablitth  their  privilftfon,  and  that 
no  general  powers  of  legi.Hlntiou  for  the  Rjod  goveninicQt  of  the  Profinoea  aro 
given  to  the  Provincial  Lci;i»l.itnres.  Their  powers  aro  strictly  limil4)d  to  thoto 
conferred  by  Sections  02.  93.  91  and  95.  SoMtOD&l  Paper*,  1877,  No.  89,  p. 
202,  213. 
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2.— QUEBEC. 
Legislature fof        71-  ThorG  sball  be  a  Legislature  for  Quebec  consistiu":  of 

Quebec.  .  ° 

tbe  Lieutenant  Governor  and  of  two  Houses,  styled  tbe 
Legislative  Council  of  Quebec  and  the  Legislative  Assembly 
of  Quebec. 

Constitution  of  72-  Thc  Lcgislativc  Council  of  Quebec  shall  be  composed 
Council.  of  twenty-four  members,  to  be  appointed  by  the  Lieutenant 
Governor  in  the  Queen's  name,  by  instrument  under  the 
Great  Seal  of  Quebec,  one  being  appointed  to  represent  each 
of  the  twenty-four  Electoral  Divisions  of  Lower  Canada  in 
this  Act  referred  to,  and  each  holding  office  for  the  term  of 
his  life,  unless  the  Legislature  of  Quebec  otherwise  pro- 
vides under  the  provisions  of  this  Act. 

The  Legislative  Council  of  Prince  Edward  Island  has  recently  been  saved 
from  extinction  by  the  casting  vote  of  its  President.  This  body  in  that 
Province  is  elective,  making  it  substantially  different  from  tlio  Legislative 
Council  of  other  Provinces  that  possess  such  institutions.  There  was  a  general 
election  for  the  Council  in  the  summer  of  1879,  turning  largely  upon  the  question 
of  the  continuance  of  the  upper  branch  of  the  Legislature.  Another  election 
would  likely  be  fatal  to  the  Oouncil,  unless  a  very  inferior  Lower  House  might 
be  thought  by  the  people  to  require  the  other  branch  to  sift  its  legislation. 
Indeed,  a  leading  ]>aper  of  the  Province  claims  that  the  Legislative  Council  is 
the  popular  branch.  Being  elective,  of  course,  the  only  motive  the  Islanders  can 
have  for  its  abolition  is  the  cost  of  maintaining  the  Upper  Chamber. 

In  exparte  Dansereau,  petitioner  for  a  writ  of  Habeas  corj)as,  held  by  the 
Q.  B.,  appeal  side,  Montreal,  (19  L.  C.  J.  210)  : 

1.  That  the  Legislative  A.ssembly  of  the  Province  of  Quebec  has 
power  to  compel  the  attendance  of  witnesses  before  it,  and  may  order  a 
witness  to  be  taken  into  custody  by  the  sergeant-at-arms  if  he  refuses  to 
attend  when  summoned. 

2.  The  omission  to  state  in  the  Speaker's  warrant  of  arrest  the 
grounds  and  reasons  therefor  is  not  a  fatal  defect. 

3.  The  Quebec  Statute,  33  Vic,  c.  5,  viz. :  An  Act.  to  uphold  the 
authority  and  dignity  of  the  Houses  of  the  Quebec  Legislature  and  the 
independence  of  the  members  thereof,  and  to  protect  persons  publish- 
ing Parliamentary  papers,  is  within  the  powers  of  the  Local  Legis- 
lature. The  2nd  sect,  of  that  Act  enacts  that  each  House  may  com- 
mand and  compel  the  attendance  or  production  before  such  House  or 
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before  any  committee  thereof  of  such  persons,  papers  and  things  as  it 
may  deem  necessary  for  any  of  its  proceedings  or  deliberations. 

73.  The  Qualifications  of  the  Legislative  Councillors  of  Quaiwoition  of 
Quebec  shall  be  the  same  as  those  of  the  Senators  for  Quebec.  ^'on"«»"<>«- 

See  Sect.  23. 

74.  The  Place  of  a  Legislative  Councillor  of  Quebec  shall  R«n,ni«t<on. 
become  vacant  in  the  Cases,  mutatis  mutandisy  in  which  the*c. 
Place  of  Senator  becomes  vacant. 

75.  When  a  Vacancy  happens  in  the  Legislative  Council  v^canciei. 
of  Quebec,  by  Resignation,  Death,  or  otherwise,  the  Lieute- 
nant Governor,  in  the  Queen's  Name,  by  Instrument  under 

the  Great  Seal  of  Quebec,  shall   appoint  a  fit  and  qualified 
Person  to  fill  the  Vacancy. 


a-  to 


76,  If  any  Question  arises  respecting  the  Qualification  ul  *j'i 
a  Legislative  Councillor  of  Quebec,  or  a  Vacancy  in  the  Legis- 
lative Council  of  Quebec,  the  same  shall  be  heard  and  deter- 
mined by  the  Legislative  Council. 

77,  The  Lieutenant  Governor  may  from  Time  to  Time,  by  spMinrortiM 
Instrument  under  the  Great  Seal  of  Quebec,  appoint  a  Mem- touncii. 
ber  of  the  Legislative  Council  of  Quebec  to  be  Speaker  thereof, 

and  may  remove  him  and  appoint  another  in  his  Stead. 

78,  Until  the  Legislature  of  Quebec  otherwise  provides,  nuomm  or  Le- 
the   presence  of  at  least  Ten  Members  of  the  Legislative di.'  **    '*"' 
Council,  including  the  Speaker,  shall  be  necessary  to  consti- 
tute a  Meeting  for  the  Exercise  of  its  Powers. 

79,  Questions  arising  in  the  Legislative  Council  of  Quebec  vounfi^i^. 
shall  be  decided  by  a  Majority  of  Voices,  and   the  Speaker 

shall  in  all  cases  have  a  Vote,  and  when  the  Voices  are  ecjual 
the  Decision  shall  be  deemed  to  be  in  the  Negative. 

80,  The  Legislative  Assembly  of  Quebec  shall  be  com-con.m«iioBor 
posed  of  Sixty-five  Members,  to  be  elected  to  represent  thejjjwjr  i*u«i^ 
Sixty-five  Electoral  Divisions  or  Districts*  of  Lower  Canada 

in  this  Act  referred  to,  subject  to  Alteration  thereof  by  the 
Legislature  of  Quebec:  Provided  that  it  shall  not  be  lawful 
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to  present  to  the  Lieutenant  Governor  of  Quebec  for  assent, 
any  Bill  for  altering  the  Limits  of  any  of  the  Electoral 
Divisions  or  Districts  mentioned  in  the  Second  Schedule  to 
>tliis  Act,  unless  the  Second  and  Third  Readings  of  such  Bill 
have  been  passed  in  the  Legislative  Assembly  with  the 
concurrence  of  the  Majority  of  the  Members  representing 
all  those  Electoral  Divisions  or  Districts,  and  the  Assent 
shall  not  be  given  to  such  Bill  unless  an  Address  has  been 
presented  by  the  Legislative  Assembly  to  the  Lieutenant 
Governor  stating  that  it  has  been  so  passed. 

THE  SECOND  SCHEDULE. 


Pontiac. 

Ottawa. 

Argenteuil. 

Huntingdon. 

Missisquoi. 

Brome. 


First  Session  of 


Electoral  Districts  of  Quebec  specially  fixed. 

Counties  of 

Shefford. 

Stanstead. 

Compton. 

Wolfe  and  Richmond. 

Megantic. 

Town  of  Sherbrooke. 
3.— ONTARIO  AND  QUEBEC. 

81.  The  Legislatures  of  Ontario  and  Quebec  respectively 
Legislatures.     ^^^^^^  ^^  ^^^^^^  togcthcr  uot  later  than  Six  Months  after  the 

Union. 

sammoningof         82-  Tlic  Licutcnant  Governor  of  Ontario  and  of  Quebec 
aembiies.         sliall  from  Time  to  Time,  in  the  Queen's  Name,  by  Instru- 
ment under  the  Great  Seal  of  the  Province,  summon  and  call 
together  the  Legislative  Assembly  of  the  Province. 

In  Lenoir  v.  Ritchie,  15  Can.  L.  J.  N.  S.  315,  Gwynne,  J.,  said: 
The  use  of  Her  Majesty's  name  by  the  Provincial  Legislature,  is, 
by  the  Act,  confined  to  the  summoning  and  calling  together  the  Legisla- 
tures, and  singularly,  as  it  seems,  this  is  by  Sec.  82,  rather  by 
accident  I  apprehend,  than  design,  confined  to  the  Lieutenant 
Governors  of  Ontario  and  Quebec. 

Restriction  on         ^^*  Until  the  Legislature  of  Ontario  or  of  Quebec  other- 
hoide?r of  office,  wise  providcs,  a  Person  accepting  or  holding  in  Ontario  or  in 
Quebec   any  Office,    Commission,   or   Employment,   perma- 
nent or   temporary,  at  the  Nomination   of  the  Lieutenant 
Governor,  to  which  an  annual  Salary,  or  any  Fee,  Allowance, 
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Emolument,  or  Profit  of  any  Kind  or  Amount  whatever 
from  the  Province  is  attached,  shall  not  be  eligible  as 
a  Member  of  the  Legislative  Assembly  of  the  respective 
Province,  nor  shall  he  sit  or  vote  as  such  ;  but  nothing  in 
this  Section  shall  make  ineligible  any  Person  being  a  Mem- 
ber of  the  Executive  Council  of  the  respective  Province,  or 
holding  any  of  the  following  Offices,  that  is  to  say,  the 
Offices  of  Attorney  General,  Secretary  and  Registrar  of  the 
Province,  Treasurer  of  the  Province,  Commissioner  of  Crown 
Lands,  and  Commissioner  of  Agriculture  and  Public  Works 
and  in  Quebec  Solicitor  General,  or  shall  disqualify  him  to 
sit  or  vote  in  the  House  for  which  he  is  elected,  provided  he 
is  elected  while  holding  such  office. 

84.  Until  the  Legislatures  of  Ontario  and  Quebec  res-conthntBoeof 
pectively  otherwise  provide,  all  Laws  which  at  the  Union  aretionuwt. 
in  force  in  those  Provinces  respectively,  relative  to  the  fol- 
lowing matters,  or  any  of  them,  namely, — the  Qualifications 
and  Disqualifications  of  Persons  to  be  elected  or  to  sit  or  vote 
as  Members  of  the  Assembly  of  Canada,  the  Qualifications 
or  Disqualifications  of  Voters,  the  Oaths  to  be  taken  by 
Voters,  the  Returning  Officers,  their  Powers  and  Duties,  the 
Proceedings  at  Elections,  the  Periods  during  which  such  Elec- 
tions may  be  continued,  and  the  Trial  of  controverted  Elec- 
tions and  the  Proceedings  incident  thereto,  the  vacating  of 
the  Seats  of  Members,  and  the  issuing  and  execution  of  new 
Writs  in  case  of  Seats  vacated  otherwise  than  by  Dissolution 
— shall  respectively  apply  to  Elections  of  Members  to  serve 
in  the  respective  Legislative  Assemblies  of  Ontario  nnd 
Quebec. 

Provided  that,  until  the  Legislature  of  Ontario  otherwise 
provides,  at  any  Election  for  a  Member  of  the  Legislative 
Assembly  of  Ontario  for  the  district  of  Algoma,  in  addition 
to  Persons  (jualified  by  the  Law  of  the  Province  of  Canada  to 
vote,  every  Male  British  Subject,  aged  Twenty-one  Years  or 
upwards,  being  a  Householder,  shall  have  a  Vote 

In  Lacroix  ▼.  DelUle  (2  R  C.  233),  heU  on  demurrer  : 

That  Section  84,  which  refers  to  the  election  laws  of  the  former 
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Province  of  Canada,  not  having  made  mention  of  the  penalties  imposed 
Ly  C.  S.  C,  ch.  6,  against  public  otlicers  voting  at  Parliamentary- 
elections,  these  penalties  no  longer  exist  according  to  the  maxim 
expressio  uniua  exclusio  est  alter ius ;  and  that  in  any  case  these 
penalties  would  not  apply  to  officers  of  customs,  voting  at  Provincial 
elections,  as  they  were  appointed  by  the  Federal  Government 
exclusively. 

TIjc  case  was  afterwards  brought  before  the  Court  of  Eeview,  in  Montreal, 
and  this  judgment  was  reversed.  There  were,  however,  no  further  proceedings, 
the  case  having  been  settled. 

Another  case,  Barthe  v.  Chevalier,  was  shortly  after  submitted  to  the 
Superior  Court,  iu  the  District  of  Eichelieu.  The  defendant,  a  Registrar  of 
Dee.ls,  appointed  by  the  Provincial  Government  of  Quebec,  was  prosecuted  for 
having  voted  at  an  election  of  a  member  for  the  Commons  of  Canada.  Mr. 
Justice  Loranger,  following  the  decision  of  the  Court  of  Keview,  condemned  the 
defendant  to  pay  a  penalty  of  $2,000. 

The  case  was  brought  before  the  Queen's  Bench,  sitting  at  Montreal ;  but 
before  it  came  up  for  hearing  a  third  case  of  a  similar  nature  had  originated  in 
the  District  of  Gaspe,  Hamilton  vs.  Benuchene,  and  was  decided  by  the  Appellate 
Court  of  Queen's  Bench,  sitting  in  Quebec.  Beauchene,  being  a  tide-waiter 
and  searcher  in  Her  Majesty's  Customs,  voted  at  an  election  of  a  member  for 
the  Legislative  Assembly  of  the  Province  of  Quebec.  He  was  sued  for  the 
penalty  of  $2,000  imposed  by  sections  1  and  2  of  ch.  6,  C.  S.  C.  The  action  was 
dismissed  on  demurrer,  on  the  ground  that  the  defendant  being  an  officer  of 
the  Dominion  Government,  he  was  not  disqualified  from  voting  at  the  election 
of  a  local  member. 

In  appeal,  this  judgment  was  confirmed,  on  the  8th  March,  1875,  the  Court 
holding  that  there  was  no  penalty  imposed  by  the  B.  N.  A.  Act  (sect.  84  and 
130).     In  deUvering  the  judgment,  C.  J.  Sir  A.  A.  Dorion  cited  : — 

Savage  vs.  Deacon  and  Smythe  &  Deacon,  (22  U.  C,  C.  P.,  p.  441.) 

The  judgment  was  confirmed  without  altering  the  reasons  contained  in  it. 
In  Savage  v.  Deacon  (22  U.  C,  C.  P.,  p.  441),  Held:— 

That  a  city  postmaster  in  the  Province  of  Ontario  was  not  liable  to 
a  penalty  for  voting  at  an  election  for  a  member  of  the  Dominion  House 
of  Commons. 

Gait,  J.,  in  delivering  the  Judgment  of  the  Court,  said,  as  the  law 
stood  at  the  time  of  the  passing  of  the  B.  N.  A.  Act  1867,  any  post- 
master of  any  city  in  Upper  Canada  divided  into  wards,  was  prohibited 
from  voting  under  a  penalty  of  two  thousand  dollars.  By  the  Federal 
Post  Office  Act,  31  Vict.  c.  10,  all  laws  in  force  respecting  the  Postal 
Service  at  the  date  of  Confederation  except  as  to  past  matters  were 
declared  to  be  repealed.  This  repeal  put  an  end  to  the  disqualifications  of 
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postmasters  under  the  former  Act.  As  to  the  provisioa  in  the  Dominion 
Act  of  1871  declaring  generally  that  the  laws  in  force  in  the  different 
Provinces  at  the  Union  relative  to  .  .  .  elections  shall  continue  to 
apply  to  elections  (with  certain  exceptions),  such  a  provision  could  not 
by  itself  revive  a  highly  penal  clause  in  a  repealed  Statute. 

85.  Every  Legislative  Assembly  of  Ontario  and  every  d«»iio« of l*. 
Legislative  Assembly  of  Quebec  shall  continue  for  Four  Years  "Sr^ 
from  the  Day  of  the  Return  of  the  Writs  for  choosing  the  same 
(subject  nevertheless  to  either  the  Legislative  Assembly  of 
Ontario  or  the  Legislative  Assembl}'  of  Quebec  being  sooner 
dissolved  by  the  Lieutenant  Governor  of  the  Province),  and 
no  longer. 

86.  There  shall  be  a  session  of  the  Legislature  of  Ontario  VflyHj^ 
and  of  that  of  Qu«^bec  once  at  least  in  every  Year,  so  that 
Twelve  Months  shall  not  intervene  between  the  last  Sitting 
of  the  Legislature  in  each  Province  in  one  Session  and  its 
first  Sitting  in  the  next  Session. 

87.  The  following  provisions  of  this  Act  respecting  the  ^pjikj^q*** 
House  of  Commons  of  Canada  shall  extend  and  apply  to  the 
Legislative  Assemblies  of  Ontario  and  Quebec,  that  is  to  say, 
— the  Provisions  relating  to  the  Election  of  a  Speaker 
originally  and  on  vacancies,  the  Duties  of  the  Speaker,  the 
Absence  of  the  Speaker,  the  Quorum,  and  the  Mode  of  Voting, 
as  if  those  Provisions  were  here  re-enacted  and  made  appli- 
cable in  Terms  to  each  such  Legislative  Assembly. 

4.— NOVA  SCOTIA  AND  NKVV  BRUNSWICK. 

88.  The  Constitution  of  the  Legislature  of  each  of  the 
Provinces  of  Nova  Scotia  and  New  Brunswick  shall,  s^^^j^ct  2^J5 
to  the  Provisions  of  this  Act,  continue  as  it  exists  at  the  Union''*** 
until  altered  under  the  Authority  of  this  Act;  and  the  House 
of  Assembly  of  New  Brunswick  existing  at  the  passing  of 
this  Act  shall,  unless  sooner  dissolved,  continue  for  I  ho  Period 
for  which  it  was  elected. 

6— ONTARIO,  QUKBKC,  AND  NOVA  SCOTIA. 

89.  Each  of  the  Lieutenant  Governors  of  Ontario,  Quebec,  »«»* 
and  Nova  Scotia  shall  cause  Writs  to  be  issued  for  the  First 
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Election  of  Members  of  the  Legislative  Assembly  thereof  in 
such  Form  and  by  such  Person  as  he  thinks  fit,  and  at  such 
time  and  addressed  to  such  Returning  Officer  as  the  Gover- 
nor General  directs,  and  so  that  the  First  Election  of  Member 
of  Assembly  for  any  Electoral  District  or  any  Subdivision 
thereof  shall  be  held  at  the  same  Time  and  at  the  same  Places 
as  the  Election  for  a  Member  to  serve  in  the  House  of  Com- 
mons of  Canada  for  that  Electoral  District. 

6.— TUE  FOUR  PROVINCES. 

t?Ri"?tuS^o*f  ^'  "T^^  following  Provisions  of  this  Act  respecting  the 
^tYnjTmoSey  Parliament  of  Canada,  namely, —  the  provisions  relating  to 
Appropriation  and  Tax  Bills,  the  Recommendation  of  Money 
Votes,  the  Assent  to  Bills,  the  Disallowance  of  Acts,  and  the 
Signification  of  Pleasure  on  Bills  reserved, — shall  extend 
and  apply  to  the  Legislatures  of  the  several  Provinces  as  if 
those  Provisions  were  here  re-enacted  and  made  applicable 
in  Terms  to  the  respective  Provinces  and- the  Legislatures 
thereof,  with  the  Substitution  of  the  Lieutenant  Governor  of 
the  Province  for  the  Governor  General,  of  the  Governor  Gen- 
eral for  the  Queen  and  for  a  Secretary  of  State,  of  One  Year 
for  Two  Years,  and  of  the  Province  for  Canada. 

See  Sects.  53,  54,  55,  56  &  57. 

YI.  DISTRIBUTION  OF  LEGISLATIVE  POWERS. 
Powers  of  the  Parliament. 

Leffisiativeau-         ©1  •  It  shall  be  lawful  for  the  Queen,  by  and  with  the 
liamentof        Advlcc  and  Consent  of  the  Senate  and  House  of  Commons, 

Canada.  ^ 

to  make  Laws  for  the  Peace,  Order,  and  good  Government 
of  Canada,  in  relation  to  all  Matters  not  coming  within  the 
Classes  of  Subjects  by  this  Act  assigned  exclusively  to  the 
Legislatures  of  the  Provinces ;  and  for  greater  Certainty,  but 
not  so  as  to  restrict  the  Generality  of  the  foregoing  Terms  of 
this  Section,  it  is  hereby  declared  that  (notwithstanding 
anything  in  this  Act)  the  exclusive  Legislative  Authority 
of  the  Parliament  of  Canada  extends  to  all  Matters  coming 
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within  the  Classes  of  Subjects  next  herein-after  eTimn(»rated; 
that  is  to  say, — 

1.  The  Public  Debt  and  Property. 

2.  The  Regulation  of  Trade  and  Commerce. 

3.  The  raising  of  Money  by  any  Mode  or  System  of  Taxa- 
tion. 

4.  The  borrowing  of  Money  on  the  Public  Credit. 
6.  Postal  Service. 

6.  The  Census  and  Statistics. 

7.  Militia,  Military  and  Naval  Service  and  Defence. 

8.  The  fixing  of  and  providing  for  the  Salaries  and  Allow- 
ances of  Civil  and  other  Officers  of  the  Government 
of  Canada. 

9.  Beacons,  Buoys,  Lighthouses,  and  Sable  Island. 

10.  Navigation  and  Shipping. 

11.  Quarantine,  and  the  Establishment  and  Maintenance  of 
Marine  Hospitals. 

12.  Sea  Coast  and  Inland  Fisheries. 

18.  Ferries    between    a    Province     and    any    British    or 
Foreign  Country  or  between  Two  Provinces. 

14.  Currency  and  Coinage. 

15.  Banking,  Incorporation  of  Banks,  and  the  Issue  of 
Paper  Money. 

16.  Savings  Banks. 

17.  Weights  and  Measures. 

18.  Bills  of  Exchange  and  Promissory  Notes. 

19.  Interest. 

20.  Legal  Tender. 

21.  Bankruptcy  and  Insolvency. 

22.  Patents  of  Invention  and  Discovery. 

23.  Copyrights. 

24.  LidianM  and  Lands  reserved  for  the  Indians, 

25.  Naturalization  and  Aliens. 

26.  Marriage  and  Divorce. 

27.  The  Criminal  Law,  except  the  constitution  of  Courts 

of  Criminal  Jurisdiction,  but  including  the  Procedure 
in  Criminal  Matters. 


116         B.  N.  A.  ACT,  1867 — SECT.  91,  FEDERAL  LEGISLATIVE  POWER. 

28.  The  Establishment,  Maintenance,  and  Management  of 
Penitentiaries. 

29.  Such  Classes  of  Subjects  as  are  expressly  excepted  in 

the  Enumeration  of  the  Classes  of  Subjects  by  this 
Act  assigned  exclusively  to  the  Legislatures  of  the 
Provinces. 

And  any  Matter  coming  within  any  of  the  Classes  of 
Subjects  enumerated  in  this  Section  shall  not  be  deemed  to 
come  within  the  Class  of  Matters  of  a  local  or  private 
Nature  comprised  in  the  Enumeration  of  the  Classes  of 
Subjects  by  this  Act  assigned  exclusively  to  the  Legisla- 
tures of  the  Provinces. 

The  difficulties  which,  after  an  experience  of  a  few  years,  have  shown  a  work 
of  this  kind  to  be  useful,  if  not  necessary  in  some  shape,  were  foreshadowed  by 
Lord  Carnarvon  in  the  following  terms,  when  the  B.  N.  A.  Act  came  before 
the  House  of  Lords  : 

"  I  now  pass  to  that  which  is,  perhaps,  the  most  delicate  and  the 
most  important  part  of  this  measure — the  distribution  of  powers  be- 
tween the  Central  Parliament  and  the  local  authorities.  In  this  is, 
I  think,  comprised  the  main  theory  and  Constitution  of  Federal 
Government ;  on  this  depends  the  practical  working  of  the  new 
system  ; — and  here  we  navigate  a  sea  of  difficulties — there  are  rocks 
on  the  right  hand  and  on  the  left.  If,  on  the  one  hand,  the  Central 
Government  be  too  strong,  then  there  is  risk  that  it  may  absorb  the 
local  action  and  that  wholesome  self-government  by  the  provincial 
bodies,  which  is  a  matter  of  both  good  faith  and  practical  expediency 
to  maintain ;  if,  on  the  other  hand,  the  Central  Government  is  not 
strong  enough,  then  arises  a  conflict  of  State  rights  and  pretensions, 
Legi  cohesion  is  destroyed,  and  the  effective  vigour  of  the  central  authorities 
^>'^  is  encroached  upon.  The  real  object  which  we  have  in  view  is  to  give 
to  the  Central  Government  those  high  functions  and  almost  sovereign 
powers  by  which  general  principles  and  uniformity  of  legislation  may 
be  secured  in  those  questions  that  are  of  common  import  to  all  the  Pro- 
vinces ;  and,  at  the  same  time,  to  retain  for  each  Province  so  ample  a 
measure  of  municipal  liberty  and  self-government  as  will  allow,  and  in- 
deed compel  them,  to  exercise  those  local  powers  which  they  can  exer- 
cise with  great  advantage  to  the  community In  this  Bill 

the  division  of  powers  has  been  mainly  effected  by  a  distinct  classifi- 
cation.     That  classification  is  four-fold :    1st,  those  subjects  of  legisla- 
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tion  which  ai-e  attributed  to  the  Central  Parliament  exclusively  ;  2nd, 
those  which  belong  to  the  Provincial  Legislatures  exclusively ;  3rd, 
those  which  are  subjects  of  concurrent  legislation  ;  and  4th,  a  partio- 
ular  question  which  is  dealt  with  exceptionally.  To  the  Central  Parlia- 
ment belong  all  questions  of  the  public  debt  or  property,  all  regulations 
witli  regard  to  trade  or  commerce,  customs  and  excise,  loans,  the  raising 
of  revenue  by  any  mode  or  system  of  taxation,  all  provisions  as  to  cur- 
rency, coinage,  banking,  postal  arrangements,  the  regulation  of  the 
census,  and  the  issue  and  collection  of  statistics.  To  the  Central  Par- 
liament will  also  be  assigned  the  enactment  of  criminal  law.  The 
administration  of  it  indeed  is  vested  in  the  local  authorities  ;  but  the 
power  of  general  legislation  is  very  properly  reserved  for  the  Central 
Parliament.  And  in  this  I  cannot  but  note  a  wise  departure  from  the 
system  pursued  in  the  United  States,  where  each  State  is  competent  to 
deal  as  it  may  please  with  its  Criminal  Code,  and  where  an  offense 
may  be  visited  with  one  penalty  in  the  State  of  New  York,  and  with 
another  in  the  State  of  Virginia.  The  system  here  proposed  is,  I  be- 
Heve,  a  better  and  safer  one  ;  and  I  trust  that  before  long  the  criminal 
law  of  the  four  Provinces  may  be  assimilated — and  assimilated,  I  will 
add,  upon  the  basis  of  English  procedure.  Lastly,  the  fisheries,  the 
navigation  and  shipping,  the  quarantine  regulations,  the  lighting  of  the 
coast,  and  tlie  general  question  of  naval  and  mihtary  defence,  will  be 
placed  under  the  exclusive  control  of  the  Central  Government. 

"  The  j)rincipal  subjects  reserved  to  the  Local  Legislatures  are  the 
sale  and  management  of  the  public  lands,  the  control  of  their  hospitals, 
asylums,  charitable  and  municipal  institutions,  and  the  raising  of  money 
by  means  of  direct  taxation.  The  several  Provinces,  which  are  now 
free  to  raise  a  revenue  as  they  may  think  fit,  surrender  to  the  Central 
Parliament  all  i>owers  under  this  head  except  that  of  direct  taxation. 
Lastly,  and  in  conformity  with  all  recent  colonial  legislation,  the  Pro- 
vincial Legislatures  are  empowered  to  amend  their  own  constitutiona. 
But  there  is,  as  I  Imve  said,  a  concurrent  jxjwer  of  legislation  to  be  ex- 
ercised by  the  Central  and  the  Local  Parliaments.  It  extends  over 
three  separate  subjects — immigration,  agriculture,  public  works.  Of 
these  the  two  first  will  in  most  cases  probably  bo  treated  by  tlio  prov- 
incial authorities.  They  are  subjects  whicli,  in  their  ordinary  character, 
are  local ;  but  it  is  possible  that  they  may  have,  under  the  changing 
circumstances  of  a  young  country,  a  more  general  bearing,  and  there- 
fore a  discretionary  power  of  interferenoe  is  wisely  reserved  to  the  Cen- 
tral Parliament.  Public  works  fall  into  two  classes  :  first,  those  whioh 
are  purely  local,  such  as  roads  and  bridges,  and  municipal  buildings — 
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and  these  belong,  not  only  as  a  matter  of  right,  but  also  as  a  matter  of 
duty,  to  the  local  authorities.  Secondly,  there  are  public  works  which, 
though  possibly  situated  in  a  single  Province,  such  as  telegraphs  and 
canals,  and  milways,  are  yet  of  common  import  and  value  to  the  entire 
Confederation,  and  over  these  it  is  clearly  right  that  the  Central  Gov- 
ernment should  exercise  a  controlling  authority. 

"  In  closing  my  observations  upon  the  distribution  of  powers,  I  ought 
to  point  out  that  just  as  the  authority  of  the  Central  Parliament  will 
prevail  whenever  it  may  come  into  conflict  with  the  Local  Legislatures, 
so  the  residue  of  legislation,  if  any,  unprovided  for  in  the  specific  classi- 
fication which  I  have  explained,  will  belong  to  the  central  body.  It 
will  be  seen,  under  the  91st  clause,  that  the  classification  is  not  in- 
tended *  to  restrict  the  generality '  of  the  powers  previously  given  to 
the  Central  Parliament,  and  that  those  powers  extend  to  aU  laws  made 
*for  the  peace,  order,  and  good  government'  of  the  Confederation, 
terms  which,  according  to  all  precedents,  will,  I  understand,  carry  with 
them  an  ample  measure  of  legislative  authority.  I  will  add  that, 
whilst  all  general  Acts  will  follow  the  usual  conditions  of  Colonial  legis- 
lation, and  will  be  confirmed,  disallowed,  or  reserved  for  Her  Majesty's 
pleasure  by  the  Governor  General,  the  Acts  passed  by  the  Local  Legis- 
lature will  be  transmitted  only  to  the  Governor  General,  and  be  subject 
to  disallowance  by  him  within  the  space  of  twelve  months." 

As  to  the  unalterable  character  of  the  Bill,  Lord  Carnarvon  repeatedly 
expressed  himself: — 

"  Such  an  undertaking  was  part  of  the  compact  between  the  several 
Provinces,  and  it  was  an  indispensable  condition  on  the  part  of  New 
Brunswick." 

In  answer  to  Lord  Ly veden,  the  noble  Lord  said  :  "  It  was,  of 
course,  within  the  competence  of  Parliament  to  alter  the  provisions  of 
the  Bill ;  but  he  should  be  glad  for  the  House  to  understand  that  the 
Bill  partook  somewhat  of  the  nature  of  a  treaty  of  union,  every  single 
clause  of  which  had  been  debated  over  and  over  again,  and  had  been 
submitted  to  the  closest  scrutiny,  and,  in  fact,  each  of  them  repre- 
sented a  compromise  between  the  different  interests  involved.  No- 
thing could  be  more  fatal  to  the  Bill  than  that  any  of  those  clauses 
which  were  the  result  of  a  compromise  should  be  subject  to  much 

alteration It  would  be  his  duty  to  resist  the  alteration 

of  anything  which  was  in  the  nature  of  a  compromise,  and  which,  if 
carried,  would  be  fatal  to  the  measure." 
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This  was  in  accordance  with  the  Colonial  compact  as  expressed  by  Sir  Jtilm 
A.  Macdonald  in  the  L^islative  Assembly  of  Canada  : 

"  As  I  stated  in  the  preliniinary  discussion,  we  must  consider  this 
scheme  in  the  light  of  a  treaty We  made  the  arrange- 
ment, agreed  upon  the  scheme,  and  the  deputations  from  the  several 
Governments  represented  at  the  Conference  went  back  pledged  to  lay  it 
before  their  Governments,  and  to  ask  the  Legislature  and  people  of  their 
respective  Provinces  to  assent  to  it."     Debates  on  Confederation,  p.  31. 

The  distribution  of  powers  between  the  Federal  Parliament  and  the  Local 
Legislatures  is  necessarily  undefined  in  its  details,  and  is  rather  complicated  ;  but 
this  is  to  be  found  more  or  la«s  in  all  such  instruments. 

Art.  1,  Sec.  8  of  the  original  American  Constitution  enumerated  the  functions 
which  shouM  be  performed  by  the  Congress  of  the  United  States,  and  no  attempt 
had  been  made  to  define  the  powers  of  the  individual  States.  But  in  1789 
twelve  amendments  were  made,  the  last  of  which  laid  down  the  principle  that 
*'  The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohi- 
bited by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people." 

The  Constitution  of  the  Swiss  Confederation  of  May  29,  1874,  regulates 
some  of  the  powers  as  follows  : 

Art.  2.  The  (Jnntom  are  sovereign  in  so  far  as  their  sovereignty  is  not 
limited  by  the  Federal  Constitution,  and,  as  Sovereign  States,  they  exercise  all 
the  rights  which  are  n«)t  delegated  to  the  Federal  power. 

The  following  articles  contain  the  powers  of  the  Federal  authorities: 

Art.  3.  The  Confederation  has  for  its  object  to  guarantee  the  independcnee 
of  the  country  against  Foreiuners,  to  maintain  peace  and  order  at  home,  to  pro- 
tect the  liberty  and  the  rights  of  the  confederate*!  parties,  and  to  increase  their 
common  prosperity. 

Art.  8.  The  Confederation  alone  has  the  right  to  make  war  and  pcaoo, 
and  Treaties  and  Alliances  with  Foreign  States,  especially  Customs  and  Trade 
Treaties. 

Art.  24  gives  to  the  Federal  power  the  right  to  regulate  the  damming  of 
rivers  and  cutting  of  timber  in  high  regions. 

Art.  25.  The  Confederation  regulates  the  right  of  fi.shing  and  hunting,  for 
the  purpose  of  preserving  the  fish  and  large  game  in  the  mountains,  and  of  pro- 
tecting birds  useful  to  agriculture  and  sylviculture. 

Art.  26.   Legijilation  and  working  of  Railways  belong  to  the  i-.  i  i  i!  |  -w.  r 

Art.  27.  The  Federal  authority  have  the  right  to  create  Fit!-  t  il  I  lu.  r 
sities  and  other  cstablishmenta  for  aupcrior  education,  and  to  givo  -  iKi  i;,  >  t., 
establishments  of  that  class. 

The  Cantons  arc  to  provide  for  the  primary  instruction  of  children,  whieh 
should  be  ade<{uatc,  and  placed  czolusivciy  uadcr  the  direction  of  the  Cifil 
authority. 
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Primary  instruction  is  obliirntory,  and  in  the  Public  Schools  jjratuitous. 

The  Public  Schools  to  be  so  nianagnd  that  the  adherents  of  every  creed 
should  be  able  to  attend  them  without  having  their  liberty  of  conscience  or  of 
belief  in  any  way  interfered  with. 

The  Confederation  will  take  such  measures  as  may  be  necessary  aijainst  the 
Cantons  that  will  not  comply  with  these  obligations. 

Arts.  28,  29  and  30. — The  imposition  and  collection  of  duties  on  imports 
and  exports  belong  to  the  Confederation. 

Art.  33. — The  Cantons  can  exact  proof  of  capacity  of  those  who  desire  to 
exercise  any  of  the  liberal  professions,  for  whom  provision  is  to  be  made  by 
Federal  legislation  to  enable  them  to  obtain  diplomas  of  capacity,  valid  through- 
out the  whole  Confederation. 

In  Re  Niagura  Election  Case  (29  U.  C,  C.  P.  275),  Gwynne,  J.,  distin- 
guishes between  the  distribution  of  powers  in  the  Constitution  of  the  United 
States  and  Dominion  Governments  as  follows  :  — 

The  powers  of  the  General  Government  are  made  up  of  concessions 
of  the  several  States, — whatever  is  not  expressly  given  to  the  former 
the  latter  expressly  reserve.  With  us  the  very  opposite  of  this  is  the 
case.  The  Dominion  Government  and  the  several  Provincial  Govern- 
ments emanate  from  the  one  Sovereign  Power,  the  Imperial  Parliament. 
The  Provincial  Legislatures  have  no  jurisdiction  whatever  but  what  is 
expressly  conferred  upon  them  by  the  Statute  which  calls  them  into 
existence,  whereas  by  that  same  Statute,  upon  the  Dominion  Parliament 
is  conferred  the  power  of  making  laws  not  merely  in  respect  of  the  par- 
ticular subjects  enumerated,  but  in  relation  to  all  matters  not  coming 
within  the  classes  of  subjects  assigned  exclusively  to  the  Legislatures  of 
the  Provinces. 

1. — The  Public  Deb  t  and  Property. 

It  is  provided  by  Sect.  108,  that  the  Public  Works  and  Property  of  each  Pro- 
vince, enumerated  in  the  following  Schedule,  shall  be  the  property  of  Canada. 
See  also  Sects.  102  and  107. 

THE  THIRD  SCHEDULE. 
Provincial  Public  Works  and  Property  to  he  the  Property  of  Canada. 

1.  Canals,  with  Lands  and  "Water  Power  connected  therewith. 

2.  Public  Harbours, 

3.  Lighthouses  and  Piers,  and  Sable  Island. 

4.  Steamboats,  Dredges,  and  Public  Vessels. 

5.  Rivers  and  Lake  improvements. 

6.  Railways  and  Railway  Stocks,  Mortgages,  and  other  Debts  due  by  Railway  Companies. 

7.  Military  roads. 

8.  Custom  Houses,  Post  Offices,  and  all  other  Public  Buildings,  except  such  as  the  Gov- 
ernment of  Canada  appropriate  for  the  Use  of  the  Provincial  Legislatures  and  Govern- 
ments. 
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9.  Property  transferred  by  the  Imperial  Government,  and  known  as  Ordnance  Property. 
10.  Armouries,  Drill  Sheds,  Military  Clothing,  and  Munitions  of  War,  and  Lands  set  apart 
for  general  Public  Purposes. 

In  Robertson  v.  The  Queen^  now  pending;  in  the  Exchequer  Court  of  Can- 
ada, it  is  contended  on  the  part  of  the  Suppliant: 

That  the  word  "  Kivers  "  in  clause  5  of  Schedule  3  is  a  typogra- 
phical error  for  "  River,"  from  the  fact  that  in  the  original  draft  Consti- 
tution adopted  at  the  Quebec  Conference  (Canadian  Pamphlets,  137,  in 
Parliamentary  Library,  Ottawa)  the  words  used  were  "  River  and  Lake 
Improvements,"  meaning  River  JniproveTnents  and  Lake  Improve- 
ments, as  the  words  in  Sect.  91,  s.s.  12,  "  Sea  Coast  and  Inland  Fish, 
eries,"  mean  Sea  Coast  Fisheries  and  Inland  Fisheries.     See  8ect.  108. 

2. — The  Regulation  of  Trade  and  Commerce. 

In  Regina  v.  The  Justices  of  Kings  Co,     (2  Pugsley,  535). 

Held,  by  the  Supreme  Court  of  New  Brunswick  : — That  a  Local 
Legislature  has  no  power  under  the  B.  N.  A.  Act  of  1867  to  pass  a  law 
directly  or  indirectly  prohibiting  the  manufacture  or  sale  of  spirituous 
liquors, — that  such  law  is  in  direct  conflict  with  the  powei*s  of  the 
Dominion  Parliament  as  well  over  trade  and  commerce  as  with  their 
right  to  raise  a  revenue  by  duties  of  Impost  and  Excise. 

Ritchie,  C.  J.,  in  delivering  the  Judgment  of  the  Court  said :  To  the 
Dominion  Parliament  of  Canada  is  given  the  power  to  legislate  exclu- 
sively on  "  the  regulation  of  trade  and  commerce."  The  regulation  of 
trade  and  commerce  must  involve  full  power  over  the  matter  to  be  re- 
gulated, and  must  necessarily  exclude  the  interference  of  all  other  Ixxliea 
that  would  attempt  to  intermeddle  with  the  same  thing.  The  jwwer 
thus  given  to  the  Dominion  is  general,  without  limitation  or  restriction, 
and  therefore  must  include  traffic  in  articles  of  merchandise,  not  only  in 
connection  with  foreign  countries,  but  also  that  which  is  internal 
between  different  Provinces  of  the  Dominion,  as  well  as  that  which  is 
carried  on  within  the  limits  of  an  individual  Province.  Asa  matter 
of  trade  and  commerce,  the  right  to  sell,  is  inseparably  c^mnt'cted  with 
the  law  permitting  importation. 

How  can  the  Local  I^'^^inlature  prohibit  \^\^\  jmmi.miy 
refusing  to  grant  any  license)  the  sale  of  spirituous  liquors  of  all  kinds, 
without  coming  in  direct  conflict  with  the  Dominion  Legishitum  on  the 
subject  of  Inland  Revenue,  involving  the  right  of  nui nu fact u ring  and 
distilling  spirits,  &c.,  as  regulated  by  31  Vic.  chap.  8,  and  the  subseciuent 
Acts  in  amendment  thereof, — and  the  excise  duties  leviable  thereby, 
and  the  licenses  authorized  to  be  granted  thereunder. 
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The  Corporation  of  St.  Roch  v.  David  Dion  (1  Q.L.R.,  p.  241). 
This  was  an  action  for  a  penalty  incurred  for  violation  of  the  following 
by-law  of  a  municipality  : — "  Every  person  not  an  inhabitant  of  this 
municipality  and  who  by  himself  or  by  other  persons  may  come  hither 
to  carry  on  the  trade  of  delivering,  offering  for  sale  or  selling  bread, 
wholesale  or  retail,  shall  take  out  a  License  from  the  Council  of  this 
Municipality,  for  which  license  or  leave  every  such  person  shall  pay 
the  sum  of  SI  2." 

Stuart,  J.,  held,  that  the  by-law  was  in  restraint  of  trade  to  the  op- 
pression of  the  subject,  and  absolutely  void,  and  that  consequently  the 
action  for  the  penalty  under  it  must  be  dismissed. 

In  Morin  v.  The  Corporation  of  the  Village  of  St.  Gabriel ;  Held,  by  the 
Circuit  Court,  Torrance,  J.,  Montreal,  30th  April,  1880. 

That  a  municipal  by-law,  in  the  words  following,  was  void  as  being 
in  restraint  of  trade,  viz.  :  *^  The  traders  in  general,  whatever  be  the 
extent  and  kind  of  their  commerce,  who  do  not  reside  within  the  Muni- 
cipality of  the  ViUage  of  St.  Gabriel,  and  who  have  not  therein  a  place 
of  business,  shall  not  be  allowed  to  exercise  therein  their  trade  or  com- 
merce, without  having  previously  obtained  from  the  Secretary-Treas- 
urer a  license  for  that  object."  The  plaintiff  claimed  $20  damages,  be- 
cause the  defendants  had,  by  a  policeman,  coerced  him  by  threats  of 
imprisonment,  into  paying  them  $10  for  the  privilege  of  plying  his 
trade  of  pedlar.  The  evidence  showed  that  plaintiff  held  a  license  from 
the  Quebec  Government,  authorizing  him  under  sect.  54  of  the  Li- 
cense Act,  1878,  to  ply  his  calling  as  pedlar,  also  that  the  police  of  St. 
Gabriel  had  arrested  him  on  the  order  of  the  Council,  and  that  on  the 
8th  August  he  was  fined  costs  of  court,  and  again  on  the  25th  August 
he  was  arrested,  when  he  paid  $10  for  a  license.  I  think  the  case  of 
St.  Roch  V.  Dion  is  exactly  in  point  as  to  the  invalidity  of  the  by-law. 
The  by-law  should  have  exactly  followed  the  authority  of  the  Mun.  C. 
582.  Instead  .of  doing  so,  the  by-law  strikes  at  non-residents,  which 
may  be  regarded  as  in  restraint  of  trade.  As  to  the  sale  of  provisions 
or  victuals  not  being  protected  by  the  provincial  license,  the  by-law  is 
clearly  not  intended  for  that  particular  case ;  and  to  operate  against  it, 
should  have  been  otherwise  framed.  I  think,  therefore,  that  the  plain- 
tiff is  entitled  to  judgment.  There  is  another  case,  being  an  appeal 
from  the  judgment  of  the  Justices  condemning  him  to  pay  the  tax  of 
$10,  and  praying  that  the  judgment  be  annulled  and  the  by-law  be 
declared  to  be  ultra  vires.  This  case  is  also  decided  in  favor  of  the 
appellant,  Morin. 
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Hart  et  la  Corporation  du  Comt^  de  Missisquoi  (Cour  de  Cir- 
cuit) Caron,  J.,  (2  Q.L.R.,  170).     Jugd  :— 

Que  les  pouvoirs  accord^s  aux  Conseils  de  Comt^  par  TActe  de 
Temi)^rance  de  1864,  ne  peuvent  etre  ni  modifies  ni  abrogds  par  la  Le- 
gislature de  la  Province  de  Quebec,  puisque  ces  pouvoirs  concernent 
I'industrie  et  le  commerce,  et  les  r^glements  concernant  Pindustrie  et  le 
commerce  et  la  formation  du  revenu  par  le  systeme  de  taxes,  sent  sous 
le  controle  exclusif  du  Parlement  du  Canada. 

Rien  ne  justifie  I'autorite  qu'une  Legislature  Provinciale  s'arrogerait 
en  Idgiferant  sur  le  commerce  int^rieur.  Les  Legislatures  locales  peu- 
vent k  la  v^rite  faire  des  lois  relatives  k  Poctroi  des  licences  pour  maga- 
sins,  tavernes,  etc.,  mais  seulement  dans  le  but  de  se  former  un  revenu 
pour  faire  face  aux  ddpenses  de  la  Province. 

City  of  Fredericton  v.  The  Queen  (3  Can.  S.  C,  506).  Held,  by 
the  Supreme  Court  of  Canada  : 

1.  That  the  Dominion  Act  (41  Vict,  c.  16)  cited  as  "  The  Canada 
Temperance  Act,  1878,"  which  makes  provision  by  conditional  legisla- 
tion for  the  prohibition  of  the  traffic  in  intoxicating  liquors  (in  certain 
localities  throughout  the  Dominion  where  a  majority  of  the  electors 
decide  that  the  Act  shall  go  into  effect)  is  "  a  Regulation  of  Trade  and 
Commerce,"  and  within  the  powers  conferred  upon  the  Dominion  Par- 
liament by  Sub-Sec.  2  of  Sec.  91  of  the  B.  N.  A.  Act,  1867. 

2.  That  the  power  to  regulate,  carries  with  it  the  power  to  prohibit. 

3.  That  the  right  to  regulate  trade  and  commerce  conferred  upon  the 
Dominion  Parliament  cannot  be  overridden  by  any  local  legislation 
in  reference  to  any  subject  over  which  power  is  given  to  the  Provincial 
Legislatures. 

4.  That  (affirming  the  ruling  in  Regina  v.  The  Justices  of  Kings  Co,, 
2  Pugs.,  535)  a  Provincial  Legislature  has  no  power  to  pass  a  law  pro- 
hibiting the  manufacture  or  sale  of  spirituous  licjuors  ;  that  such  law 
would  be  in  direct  conflict  with  the  powers  of  the  Dominion  Parliament 
over  trade  and  commerce. 

5.  That  the  power  of  a  Provincial  Legislature  to  axithorize  or  prohibit 
a  trade  or  business  is  repugnant  to  the  power  of  regulation  exclusively 
given  to  the  Dominion  Parliament  over  the  same  subject. 

Ritchie,  C.  J.,  in  delivering  judgment,  said : — (adopting  the 
reasoning  in  the  United  States  License  Tax  Cases,  5  Wall.  462)  that 
the  constitutional  power  of  the  Dominion  Parliament  to  regulate  trade 
and  commerce  can  be  exercised  by  means  of  licenses,  and  that  would  give 
authority  to  the  licensee  to  do  whatever  business  its  terms  authorized, 
but  that  the  power  conferred  upon  the  Provincial  Legislatures  to  raise 
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a  revenue  by  granting  licenses  could  reach  only  existing  subjects 
of  taxation,  and  could  not  authorize  a  trade  or  business  within  a 
Province  in  order  to  tax  ft.  And  that  he  could  not  appreciate  the  force 
of  the  objection  taken  to  the  constitutionality  of  the  Canada  Temperance 
Act,  on  the  ground  that  the  right  to  prohibit  the  sale  of  intoxicating 
liquors  as  a  beverage  interfered  with  the  right  of  the  local  legislatures 
to  raise  a  revenue  by  means  of  shop  and  tavern  licenses.  If  the 
Dominion  Parliament,  in  the  exercise  of  its  right  to  regulate  trade 
and  commerce,  adopt  such  regulations  as  in  their  practical  operation 
conflict  or  inteifere  with  the  beneficial  operation  of  local  legislation, 
then  the  law  of  the  Local  Legislature  must  yield  to  the  Dominion  law, 
because  any  matter  coming  within  any  of  the  classes  of  subjects  enu- 
merated in  the  91st  section  of  the  British  North  America  Act  as  con- 
fided to  Parliament,  is  not  to  be  deemed  to  come  within  the  class  of 
matters  of  a  local  nature  assigned  exclusively  to  the  Local  Legislatures. 
In  other  words,  the  right  to  regulate  trade  and  commerce  is  not  to  be 
overridden  by  any  local  legislation,  in  reference  to  any  subject  over 
which  power  is  given  to  the  Federal  Legislature. 

Justices  Fournier,  Taschereau  and  Gwynne  concurred  with  the 
Chief  Justice.     Henry,  J.,  dissenting,  was  of  the  opinion  : — 

That  Sub-sec.  2  of  Sec.  91,  giving  power  to  the  Dominion  Parlia- 
ment to  regulate  trade  and  commerce,  does  not  override  the  specific 
grant  of  powers  in  the  matter  of  Licenses,  conferred  by  Sect.  92,  Sub- 
sec.  9,  upon  the  Provincial  Legislatures;  that  the  subject  of  licenses  for 
the  retail  of  spirituous  liquors  in  shops,  saloons,  and  taverns  is  wholly 
one  in  the  nature  of  a  police  regulation,  and  that  it  was  not  intended 
either  by  the  compact  of  Union,  or  the  Act  passed  therefor,  that  the 
local  power  should  be  affected,  restrained  or  controlled  by  any  Domin- 
ion legislation. 

In  Denton  v.  Daley  nt  the  February  term  (1880)  of  tho  County  Court 
Bigby,  Nova  Scotia  — Savary,  County  Judge,  held  : — 

That,  under  the  power  to  regulate  trade  and  commerce,  the  power  to 
regulate  the  retail  sale  of  spirituous  drinks  was  conferred  upon  the 
Dominion  Parliament. 

That,  in  the  absence  of  a  Dominion  Statute  controlling  and  regulat- 
ing trade,  it  was  quite  competent  for  the  Local  Legislatui*e  to  ordain  local 
and  municipal  regulations  respecting  the  retail  sale  of  spirituous  drinks, 
but  such  legislation  must  give  way  when  the  Dominion  Parliament 
intervenes  in  its  paramount  authority  on  any  subject  specially  confer- 
red upon  it  by  the  B.  N.  A.  Act. 
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That,  the  power  to  regulate  the  procedure  and  practice  of  the  Courts, 
under  Sub-sec.  14  of  Sec.  92,  depends  upon  the  power  to  legislate  on 
the  subject  in  respect  to  which  they  are  invoked, — as  laid  down  in  the 
judgment  of  the  Supreme  Court  of  Canada  in  Valin  v.  Langlois. 

In  Severn  v.  The  Queen  (2  Can.  S.  C.  77),  held  :— 

That,  the  Legislature  of  the  Province  of  Ontario  has  no  authority  to 
raise  a  revenue  from  brewers  by  requiring  them  to  take  out  licenses  to 
carry  on  their  business  and  dispose  of  their  beer  within  the  Province. 
(Overruling  Regina  v.  Taylor,  36  U.  C,  Q.B.,  p.  201.)  The  Chief 
Justice  Eichards  said : 

That,  under  the  B.  N.  A.  Act  of  1867,  the  power  to  regulate  Trade 
and  Commerce  rests  exclusively  with  the  Dominion  Parliament,  as  also 
the  right  to  raise  money  by  the  mode  of  indirect  taxation,  except  so  far 
as  the  same  may  be  expressly  given  to  the  Provincial  Legislatures. 

That,  making  it  necessary  to  take  out  and  pay  for  a  license  to  sell, 
by  wholesale  or  retail,  spirituous,  fermented  or  other  manufactured 
liquors,  is  raising  money  by  the  indirect  mode  of  taxation. 

That,  all  the  authority  given  to  the  Provincial  Legislatures  to  exer- 
cise the  power  of  raising  money  by  the  indirect  mode  of  taxation  is  con- 
tained in  Sec.  92  of  the  B.  N.  A.  Act,  which  gives  power  to  legislate  on 
the  subject  of: 

§  8.  Municipal  institutions  in  the  Province ; 

§  9.  Shop,  saloon,  tavern,  auctioneer,  and  other  licenses  in  order  to 
the  raising  of  a  revenue,  for  provincial,  local  or  municipal  purposes. 

That  it  was  not  intended  by  the  words  "  other  licenses  "  to  enlarge  the 
powers  referred  to,  beyond  shop,  saloon,  and  tavern  licenses,  in  the  direc- 
tion of  licenses  to  affect  the  general  purjioses  of  trade  and  commerce  and 
the  levying  of  indirect  taxes,  but  rather  to  limit  them  to  the  licenses  which 
might  be  required  for  objects  which  were  purely  municij)al  or  local  in 
their  characUir.  .  .  I  consider  the  power,  now  claimed,  to  interfere 
with  the  paramount  authority  of  the  Dominion  Parliament  in  matters 
of  trade  and  commerce  and  indirect  taxation ;  and  so  pregnant  with  evil, 
and  so  contrary  to  what  appears  to  me  to  be  the  manifest  intention  of 
the  framers  of  the  B.  N.  A.  Act,  that  I  cannot  come  to  the  conclusion 
that  it  is  conferred  by  the  language  cited  as  giving  that  power.  By  the 
interpretation  I  give  to  the  words  "  and  other  licenses,'*  limiting  them 
to  the  other  licenses  which  are  of  a  local  and  municipal  character,  and 
giving  full  force  to  the  words,  shop^  ealoon,  tavern  and  axidioneer  li- 
cense, I  think  I  carry  out  the  intention  of  the  B.  N.  A.  Act  and 
make  all  the  powers  harmonize. 

Ritchie,  J.,  {dieaeniing)  said : — 
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What  licenses  did  the  Legislature  intend  to  cover  by  the  words, 
"  and  other  licenses  "  ?  Had  the  licenses  specified  in  this  section  been 
ejusdem  generis  ;  had  they  been  confined  to  those  which,  throughout 
the  Dominion,  previously  to  Confederation,  had  been  gi'anted  only  by 
municipal  authorities ;  and  had  the  revenue  authorized  to  be  raised 
been  for  municipal  purposes  alone,  I  should  have  thought  there  was 
much  force  in  the  contention  that  the  words  "  and  other  licenses  " 
should  be  read  in  a  restricted  sense.  ...  As  the  case  stands,  I 
can  see  no  reason  why  the  golden  rule,  as  it  has  been  often  called, 
by  which  Judges  are  to  be  guided  in  the  construction  of  Acts  of  Par- 
liament, should  be  departed  from,  viz. :  to  read  the  words  of  an  Act 
of  Parliament  in  their  natural,  ordinary  and  grammatical  sense,  giving 
them  a  meaning  to  their  full  extent  and  capacity,  there  being  nothing 
to  be  discovered  on  the  face  of  the  Statute  to  show  that  they  were  not 
intended  to  bear  that  construction,  nor  anything  in  the  Act  inconsistent 
with  the  declared  intention  of  the  Legislature. 

The  licenses  named  are  not  ejusdem  generis^  for  certainly  auction- 
eer licenses  are  not  ejusdem  generis  with  tavern  licenses,  nor  always 
granted  by  the  same  authority.  .  .  Therefore,  I  think  the  rule  nos- 
citur  a  sociis  cannot  apply  in  this  case. 

It  is  said  this  construction  conflicts  with  the  power  of  the  Domin- 
ion Government,  "  to  regulate  Trade  and  Commerce,"  and  the  raising  of 
money  by  any  mode  or  system  of  taxation  ;  all  I  can  say  in  answer  to 
that,  is,  that  so  far,  and  so  far  only  as  the  raising  of  a  revenue  for  pro- 
vincial, municipal  and  local  purposes  is  concerned,  the  B.  N.  A.  Act  in 
my  opinion  gives  to  the  Local  Legislatures,  not  an  inconsistent,  but  a 
concurrent  power  of  taxation,  and  I  fail  to  see  any  necessary  conflict. 

Strong,  J.,  {dissenting)  said : 

In  Tlie  Queen  v.  Taylor  (36  U.  C,  Q.  B.  218),  the  Court  of  Appeal 
of  Ontario,  adjudicating  upon  the  question  now  before  this  Court, 
determined  that  the  words  "  other  licenses,"  as  used  in  this  section,  gave 
power  to  impose  licenses  upon  persons  carrying  on  the  trade  of  brewers. 

This  conclusion  was  reached  by  the  consideration  that  all  powers 
conferred  in  section  92  were  to  be  read  and  regarded  as  exceptions  to 
those  enumerated  in  section  91,  and  by  that  section  (sec.  91)  given  to 
the  Dominion  Parliament. 

That  section  92  was,  therefore,  to  be  construed  as  if  it  had  been 
contained  in  an  Act  of  the  Imperial  Parliament,  separate  and  apart  from 
section  91,  and  was,  therefore,  to  be  read  independently  of  that  section. 
The  rule  applied  in  the  construction  of  Statutes,  which  restrains  gen- 
eral words  following  specific  words  to  subjects  ejusdem  generis  with 


B.  N.  A.  ACT,  1867^SECT.  91,  §  2,  FEDERAL  LEGISLATIVE  POWER.       127 

those  specially  mentioned,  was  thought  not  to  be  applicable,  inasmuch 
as  the  specific  words  were  not  ejuadem  generis  with  each  other,  and  it 
was,  therefore,  impossible  to  say  with  which  class  of  the  specific  classes 
mentioned,  the  general  words  should  be  associated  ;  in  short,  it  was  held 
to  be  impossible  to  apply  to  this  clause  the  well-known  maxim  of 
interpretation,  noacitur  a  sodis.  The  words  "  other  licenses  "  were, 
therefore,  held  to  be  susceptible  of  only  one  construction,  that  which 
attributed  to  them  the  same  meaning  as  if  the  expression  in  the  Act 
had  been  "  any  licenses,"  or  "  all  licenses,"  standing  alone,  unconnected 
with  any  specific  words. 

I  was  a  party  to  the  judgment  in  TJie  Queen  v.  Taylor,  and  a  care- 
ful consideration  since,  has  not  only  not  led  me  to  discover  any  error  in 
it,  but  has  brought  to  my  notice  authorities  not  quoted  to  the  Court  of 
Appeal,  as  well  as  some  additional  reasons  for  adhering  to  the  decision. 

Fournier,  J.,  said  : 

1st.  The  law  in  question  is  void  because  it  comes  in  conflict  with 
the  power  of  the  Federal  Parliament  to  regulate  trade  and  commerce 
under  sub-sec.  2  of  sec.  91. 

2nd.  Because  the  terms  "  and  other  licenses  "  must  be  read  as  if 
they  were  followed  by  these  words,  "  not  incompatible  with  the  power 
of  regulating  trade  and  commerce" 

3rd.  Because  the  tax  imposed  by  this  Act  is  an  indirect  tax  which 
the  Local  Government  has  no  right  to  impose. 

4th:  Because  it  comes  in  direct  conflict  with  the  Slst  Vic.  chap.  8, 
relating  to  excise. 

Henry,  J.,  said : 

The  legislative  power  given  to  the  Dominion  Parliament  is  un- 
limited : 

"  To  make  laws  for  the  peace,  order  and  good  government  of  Can- 
ada, in  relation  to  all  matters  not  coming  within  the  classes  of  subjects 
by  this  Act  assigned  exclusively  to  the  Legislatures  of  the  Provinces," 
and  we  need  not  necessarily  consider  the  provisions  of  sub-sections  2 
and  3  of  section  91. 

Everything  in  the  shape  of  legislation  for  the  peace,  order  and  gf>od 
government  of  Canada  is  embraced,  exoept  as  before  mentioned. 

But  sub-section  twenty-nine  goea  further,  and  provides  for  excep- 
tions and  reservations  in  regard  to  matters  otherwise  inchided  in  the 
power  of  legislation  given  to  the  Local  Legislatures,  and  also  provides 
that  : 

''  Auy  matter  coming  within  any  of  ihe  classes  of  subjects  enumerated  in  thi* 
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section  shall  not  be  deemed  to  come  within  the  class  of  matters  of  a  local  or  pri- 
vate nature  comprised  in  the  enumeration  of  the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  Legislatures  of  the  Provinces." 

"  The  regulation  of  trade  and  commerce  "  and  "  the  raising  of  money 
by  any  mode  or  system  of  taxation,"  is,  however,  specially  mentioned,  and 
both  include  the  right  to  make  and  have  carried  out  all  the  provisions 

in  the  Dominion  Act The  subjects  in  all  their  details, 

of  which  trade  and  commerce  are  composed,  and  the  regulation  of  them 
and  raising  of  revenue  by  indirect  taxation,  must,  therefore,  be  matters 
referred  to  and  included  in  the  latter  clause  of  sub-section  before 
mentioned,  and  if  so,  shall  not  be  deemed  to  come  within  the  class  of 
matters  of  a  local  or  private  nature  comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned  exclusively  to  the  Legisla- 
tures of  the  Provinces. 

Every  constituent,  therefore,  of  trade  and  commerce,  and  the  sub- 
ject of  indirect  taxation,  is  thus,  as  I  submit,  withdrawn  from  the  con- 
sideration of  the  Local  Legislatures,  even  if  it  should  otherwise  be 
apparently  included.  The  Imperial  Act  fences  in  those  twenty-eight 
subjects  wholesale  and  in  detail,  and  the  Local  Legislatures  were 
intended  to  be,  and  are  kept  out  of  the  inclosure,  and  when  author- 
ized to  deal  with  the  subject  of  "  direct  taxation  within  the  Province," 
in  sub-sect.  2  of  Sect.  92,  and  "  shop,  saloon,  tavern,  auctioneer  and 
other  licenses,"  in  ss.  9,  they  are  commanded,  by  the  concluding  clause  of 
sub-section  29,  section  91,  not  to  interfere  by  measures  for  what  they 
may  call  "  direct  taxation,"  or  in  regard  at  least  to  "  other  licenses,"  or 
in  reference  to  "  municipal  institutions,"  with  the  prerogatives  of  the 
Dominion  Parliament  as  to  the  "  regulation  of  trade  and  commerce," 
including  "  Customs  and  Excise  laws,"  and  "the  raising  of  money  by 
any  mode  or  system  of  taxation." 

But  we  are  asked  to  hold  that,  under  sub-section  9,  "  shop,  saloon, 
tavern,  auctioneer  and  other  licenses  "  will  include  licenses  to  brewers, 
in  the  position  occupied  by  the  appellant,  to  sell  by  wholesale.  Such 
an  application  can  only  be  made  by  virtue  of  the  concluding  words : 
"  and  other  licenses." 

The  extent  and  limit  to  be  given  to  those  words  have  not  been 
stated  or  referred  to ;  but  some  must  exist  to  their  application.  If 
applicable  to  brewers'  and  distillers'  licenses,  which,  at  the  date  of  the 
Imperial  Act,  were  completely  out  of  reach  of  any  municipal  control, 
why  not  extend  them  to  other  traders  ?  If  uncontrolled,  a  Local  Legis- 
lature might  organize  a  system  of  licenses^  and  indirectly,  not  only  tax. 
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but  regulate  and  restrict  certain  industries,  trades  and  callings,  or  might 
indeed,  virtually  prohibit  and  destroy  them.  We  must  reasonably  con- 
clude the  Legislature  meant  to  restrict  the  power  at  some  point,  and  we 
must  determine  where  that  restriction  should  be  imposed,  not  only 
from  the  words  of  the  sub-section  in  question,  but  from  the  tenor  and 
bearing  of  the  whole  Act,  the  state  of  the  law  at  the  time,  the  peculiar 
position  of  the  United  Provinces  and  the  object  of  their  union,  with  the 
means  for  working  out  the  Constitution  provided. 

Taking  the  words  themselves,  what  is  the  law  as  to  the  construction 
of  them  ?  From  a  review  of  all  the  cases  cited,  and  others,  I  am  forced 
to  conclude  that  the  words  "  and  other  licenses  "  must  be  restricted. 
We  find  them  preceded  by  the  words,  "  shop,  saloon,  tavern,  auction- 
eer," and  I  cannot  decide  that  brewers  or  distillers  are  ejusdem  generis 
with  them  or  any  of  them.  That  they  should  be,  to  include  the  right 
of  legislation  claimed,  taking  the  whole  of  the  ImpeHal  Act  together, 
is  a  position  too  clearly  established  to  be  doubted. 

Where  it  is  admitted  that  some  restraint  must  be  put  upon  the  cou- 
truction  of  the  word,  the  I'ule  attaches,  thai  a  general  words  following 
specific  ones  must  he  taken  to  mean  something  of  the  same  kind, 
(Citing  Reed  and  Ingham,  3  E.  and  B.  88.) 

A  similar  construction  was  put  upon  general  words  in  Sandeman  v. 
Breach  (7  B.  &  C.  100). 

29  Car.  2,  chap.  7,  provided  that :  No  tradesman,  artificer,  work- 
man, laborer,  or  other  person  or  persons  should  work  at  their  ordinary 
calling  upon  the  Lord's  day. 

Per  Lord  Tenterden  :  "  It  was  contended  that  under  the  words 
'other  peiBon  or  persons'  the  drivers  of  stage  coaches  are  included. 
But  where  general  words  follow  particular  ones,  the  rule  is,  to  construe 
them  as  applicable  to  persons  ejusdem  generis. 

We  think  the  words  *  other  person  or  persons  *  cannot  have  been 
used  in  a  sense  large  enough  to  include  the  owner  and  driver  of  a  stage 
coach." 

I  feel  bound,  therefore,  on  principle,  and  as  the  result  of  all  the 
cases,  to  construe  the  wonls  in  question  as  controlled  by  the  other  por- 
tions of  the  Act,  and,  therefore,  not  to  include  power  to  the  Legislature 
of  Ontario  to  legislate  for  licenses  to  brewers  or  distillers  to  sell  by 
wholesale. 

Taschereau,  J.,  said  : 

The  only  question  submitted  for  our  decision  is,  whether  the  Legis- 
lature of  Ontario  had  the  power  to  pass  the  Statute,  37  Victoria^  chap. 
32,  under  which  the  Appellant  was  condemned,  requiring  brewers  to 
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take  out  a  license  for  selling  fermented  or  malt  liquors  by  wholesale. 
.  .  After  long  and  mature  deliberation  I  have  come  to  the  conclusion 
that  the  sections  of  that  Act  applicable  to  the  defendant  are  ultra  vires. 

It  is  evident  that  in  adjudicating  on  the  extent  of  sub-section  9  of 
section  92,  we  must  read  it  in  connection  with  the  remainder  of  the  Act 
itself,  and  more  particularly  with  sub-sections  2  and  29  of  section  91, 
which  indicate  the  powers  of  the  Parliament  of  Canada. 

Under  sub-section  2  of  section  91  the  Parliament  of  Canada  has  the 
exclusive  regulation  of  trade  and  commerce,  and  under  sub-section  29 
of  section  91  it  is  declared  that: 

Any  matter  coming  within  any  of  the  classes  of  subjects  enumerated  in  this 
section  shall  not  be  deemed  to  come  within  the  class  of  matters  of  a  local  or  pri- 
vate nature  comprised  in  the  enumeration  of  the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  Legislatures  of  the  Provinces. 

From  section  122  of  the  B.  N.  A.  Act  we  can  safely  infer  that  the 
Parliament  of  Canada  has  exclusive  jurisdiction  as  to  excise.  Now,  can 
the  Crown  justify  the  Act  in  question  in  this  cause  under  sub-section 
9  of  section  92  of  the  B.  N.  A.  Act,  which  grants  to  Provincial  Legisla- 
tures in  the  Dominion  of  Canada  the  right  of  making  laws  about  shop, 
saloon,  tavern,  auctioneer  and  other  licenses  ?  I  think  not ;  this  power 
would  evidently  clash  with  the  Dominion  power  of  regulating  trade  and 
commerce  and  of  imposing  duties  thereon,  and  exacting  licenses.  If 
this  right  existed,  both  Parliament  and  Provincial  Legislatures  would 
possess  an  equal  right  to  impose  a  duty  and  exact  licenses. 

See  cases  under  Sect.  92,  s.s.  9,  for  other  illustrations  of  the  con- 
struction of  the  words  "  and  other  licenses." 

Trade  Marks. 

The  Supreme  Court  of  the  United  States  in  November,  1879,  as  appears  by 
the  following  decisions,  has  declared  unconstitutional  the  laws  enacted  by  Con- 
gress for  the  protection  of  Trademarks,  by  Kngistration  as  not  included  in  the 
power  given  to  Congress  to  Regulate  Commerce,  or  to  Legislate  in  reference  to 
Inventions  and  Copyright  (the  power  to  regulate  trade  not  having  been  conferred 
upon  Congress). 

And  the  proprietor  of  a  Trade  Mark  in  the  United  States  can  now  have 
recourse  only  to  the  protection  of  the  Common  Law  and  the  Local  Statutes  in 
each  of  the  States. 

United  States  v.  Steffens  ;  same  v.  Witteman  ;  same  v.  Johnson  (2  L.  N. 
416). 

The  defendants  being  indicted  for  violations  of  the  Statute  of  the  United 
States  for  the  protection  of  Trade  Marks,  it  was  held  by  the  U.  S.  Supreme 
Court : 
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1.  That  property  in  Trade  Marks  has  long  been  recognised  and  pro- 
tected by  the  Common  Law  and  by  the  Statute  of  the  States,  and 
does  not  owe  its  existence  to  the  Act  of  Congress  providing  for  their 
Registration. 

2.  That  a  Trade  Mark  is  neither  an  invention  nor  a  discovery,  nor  a 
literary  product,  within  the  meaning  of  the  clause  of  the  Constitution 
in  regard  to  securing  to  inventors  the  exclusive  use  of  their  '^^Titings 
and  discoveries ;  as  it  does  not  involve  the  element  of  originality  nor 
depend  upon  novelty,  but  is  simply  founded  on  priority  of  appropriation. 

3.  That  as  a  Regulation  of  Commerce,  if  Trade  Marks  can  in  any 
case  be  the  subject  of  Congressional  action,  that  action  is  limited  by 
the  Constitution  to  their  use  in  commerce  with  foreign  nations,  among 
the  several  States,  and  with  the  Indian  tribes. 

As  the  Statute  is  so  framed  that  it  is  impossible  to  separate  that 
which  has  reference  to  commerce  within  its  control  and  that  which  has 
not,  the  whole  legislation  must  fall,  as  being  void  for  want  of  constitu- 
tional authority. 

M.  Renault,  professeur  agrdgd  a  la  Faculty  de  Droit,  dans  un  discours 
devant  la  SocitUd  de  Legislation  couiparee,  prononc(^»  k  la  sC'unce  du  14  Janvier 
1880,  a  fait  les  observations  suivantessur  la  question  des  Marques  de  Fabrique 
aux  Etats-Unis. 

Je  crois  pouvoir  rendre  compte  du  raisonnement  par  suite  duquel 
la  Cour  Supreme  des  Etats-Unis  a  dc^clard  inconstitutionneUe  la  legis- 
lation fed(irale  sur  les  marques. 

II  s'agit  de  savoir  si  cette  l(5gislation  rentre  dans  la  disi)osition 
suivante  de  la  constitution :  "  Le  Congr^s  aura  le  pouvoir  de  ri^gle- 
menter  le  commerce  avec  les  nations  dtrang^res,  entre  les  divers  Etats 
de  rUnion,  et,  en  outre,  avec  les  tribus  indiennes."  (Art  1,  parag.  3, 
al.  3.) 

La  Cour  admet, — bien  qu'on  ait  soulev^  des  difficult^  sur  ce  point* 
que  les  man^ues  sont  assez  dtroitement  li^  au  commerce  auquel  elles 
sont  destinies  pour  qu'elles  doivent,  par  cela  m^me,  ^tre  soumises  au 
contr61e  du  Congr^s,  quand  elles  sont  appliqu(kis  aux  marchandises 
ap])artenant  k  la  nature  du  commerce  que  le  Congr6s  a  6t6  autoriser  k 

n?glementer Le  Congrfes  pouvait  done  prendre  des  dispositions  sur 

les  marques,  mais  seulement  dans  la  mosure  oii  il  pouvait  en  prendre 
sur  le  commerce. 

Si  done  la  Ic^gislation  sur  les  marques  s'appliquait  uniquement  dans 
les  rap{K)rts  des  Amdricains  avec  les  Strangers,  ou  des  Amdricaius  d'un 
Etat  avec  les  Amencains  d'un  autre  Etat,  elle  rentrerait  dans  les  attri- 
butions du  Congr^s.     Mais  cette  K^gislation  est  plus  gi^ndrale,  elle  est 
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destin^e  k  s'appliquer  dans  les  limites  des  Etats  et  dans  les  rapports 
des  citoyens  d'un  meme  Etat ;  en  cela,  elle  est  inconstitutionnelle  et 
elle  empi^te  sur  les  attributions  reserv^es  aux  legislatures  des  Etats. 

The  Dominion  Parliament  considered  the  reguhition  of  Trade  Marks  as 
fallinu  within  the  scope  of  its  powers. 

The  principles  of  law  designed  to  protect  an  inventor  or  manufjictuier  in 
the  enjoyment  of  the  advantages  derivable  from  his  labor,  skill  or  ingenuity,  and 
the  reputxition  he  has  earned  thereby,  were  recognized  by  the  Courts  of  Law  of 
England  and  France  many  years  before  these  principles  were  embodied  or 
carried  out,  by  special  legislation,  into  statute  laws.  With  the  development  of 
trade  and  commerce,  a  public  opinion  had  been  formed  which  declared  it  an 
immoral  act  for  any  one  to  use  the  results  of  another's  labor,  skill  or  reputation 
without  giving  a  remuneration  therefor.  The  public  sentiment  and  the  common 
law,  as  a  consequence,  gave  expression  to  statutory  provisions  for  the  protection 
of  Trade  Marks  ;  and  thus  the  rule  of  law  as  to  Trade  Marks  does  not  arise  from, 
nor  depend  upon,  Statute  laws;  and  the  Courts  of  Law  in  England,  and  Franco, 
and  in  the  United  States,  will  act  for  the  protection  of  Trade  Marks  solely  on 
the  principle  of  affording  protection  to  property. 

The  first  cases  that  came  before  the  Courts  of  England  arose  upon  actions 
for  damages  sustained  by  fraud  and  deceit,  and  a  case  of  this  kind  occurred  in 
England  as  early  as  the  year  1680,  reported  in  1  Popham  43  (22  Elizabeth), 
and  is  cited  in  Lloyd  on  Trade  Marks,  p.  3. 

In  France  the  law  dealt  with  the  offender,  and  administered  punishments 
similar  to  those  that  were  prescribed  in  cases  of  forgery.  A.  Rendu,  in  his 
treatise  entitled  "Traite  Pratique  des  Marques  de  Fabriques  et  de  Commerce  et 
de  la  Concurrence  D^loyale,"  (p.  5)  thus  lays  down  the  principles  that  early  gov- 
erned the  Courts  of  Law  in  France  in  acting  and  interfering  for  the  protection 
of  Trade  Marks : 

Le  principe  de  la  propriety  des  Marques  de  Fabrique  ou  de  Com- 
merce est  dans  la  nature  meme  des  choses,  Tapplication  de  cette  r^gle 
de  supreme  justice :  k  chacun  le  sien  :  suum  cuique.  C'est  la  conse- 
quence directe  du  droit  de  propridU  existant  sur  les  objets  que  Ton 

fabrique  ou'  que  Ton  vend si  sa  fabrication  a  un  m^rite 

qui  fasse  rechercher  les  choses  qui  sont  reconnues  ^maner  d'elle,  il  (I'in- 
dustriel)  a  droit  de  jouir  seul  du  b^ndfice  de  la  reputation  acquise  a  ses 
produits ;  il  a  droit  d'erapecher  qu'on  usurpe  le  b^ndfice  de  cette  repu- 
tation en  usurpant  le  signe  distinctif  des  objets ;  en  d'autres  termes,  il 
a  droit  k  T usage  exclusif,  c*est-k-dire  k  la  propriety,  de  sa  marque." 

The  first  Statutory  provision  in  France  for  the  protection  of  Trade  Marks 
appears  to  have  been  laloi  du  18  Germinal,  An.  XI.,  qui  dans  les  Articles  16, 
17,  18,  reconnait  les  Marques  de  Fabrique  comme  un  droit  pour  chaque  manu- 
facturier  ou  artisan  j   elle  punit  leur  usurpation  ou  contrefagon  des  memes 
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pcines  que  le  faux  en  Venture  priv^e,  et  depuis  la  loi  du  28  Juillet,  1824, 
pun  it  la  falsification  dcs  Marques  de  Coniinerce  do  la  peine  de  Tern  prison  Dement 
et  d'une  amende  et  doraniages-int^ret*'. 

The  decisions  of  the  Courts  of  Law  in  England  and  France  have  established 
the  nature  of  the  wrong  suffered  by  the  trader  whose  Mark  is  wrongfully  used 
to  be  two-fold,  consisting : 

Firxt,  in  the  injury  to  his  reputation^  where  an  article  of  inferior  value  is 
palmed  oflf  upon  the  purchaser  ; 

Second^  in  the  injury  done  to  his  trade  by  the  general  loss  of  custom — 
either  is  a  sufficient  ground  of  action.  (See  Southern  v.  Howe,  1  Popham  43; 
Blofieldv.  Payne,  B.  &  Ad.  410;  Bodgers  v.  Nowell,  5  C.  B.  109;  also, 
Lloyd  on  Trade  Marks,  p.  14.) 

In  England  an  action  may  be  maintained  by  a  manufacturer  against 
another  manufacturer  who  marks  his  goods  with  the  known  and  accustomed 
Mark  of  the  plaintiff,  where  the  Mark  used  by  the  defendant  resembles  the 
plaintiff^s  so  closely  as  to  be  calculated  to  deceive  and  induce  purchasers  to  be- 
lieve the  defendant's  goods  to  be  of  the  plaintiff's  manufacture.  (Bodgers  v. 
Nowill,  5C.  B.,  109.) 

The  question  is  not  how  great  or  how  small  the  difference  is  between  the 
imitation  and  the  original  article;  but  whether  or  not  the  purchaser  would,  on 
the  whole,  be  likely  to  be  deceived  by  the  appearance  of  the  former.  In 
Schrimpton  v.  Leigh  (18  Beaver,  p.  164)  it  was  simply  the  use  of  the  two 
words  "  Conveyance  Company"  that  was  restrained. 

A  protection  to  Trade  Marks  by  an  enactment  providing  for  Blistering 
them  is  afforded,  by  establishing  a  presumption  in  favor  of  the  preprictor  who 
avails  himself  of  it;  for  in  Trade  Marks  priority  is  the  basis  of  title.  (IJoyd, 
p.  56.)     This  is  also  in  accordance  with  French  Jurisprudence. 

"  Le  d^pot  d'un  Marque  de  Fabrique  n'est  pas  nttributif  d'un  droit  de 
propri^^t^  >ur  cettc  Marque,  mais  dtablit  seulement  au  profit  du  ddposant  uoe 
presoraption  de  propridtd,  qui  peut  (jtre  ddtruitc  par  la  prcuve  que  font  d'autres 
fabricants  d'une  usage  do  la  Marque  antdricurau  d^pOt."  (Cour  Imp.  de  Moti, 
du  31  Dec,  1861  ;  Sirey,  Vol.  1862,  Part  2,  p.  341.  Jugd  ^galcraent,  Cour 
Imp.  de  Montpcllier,  du  17  juin,  1862;  Sirey,  Vol.  1862,  Part  2,  p.  526.) 

The  Law  of  Trade  Marks  and  the  Trade  Mark  Act  of  1868  (31  Vict, 
c.  25)  for  the  protection  of  Trade  Marks  in  Canada,  are  bxsed  on  the  same 
general  principles  that  prevail  in  England,  France,  and  in  the  United  States, 
The  Trade  Mark  Act  provides  that  the  party  roistering  his  Trade  Mark  shall 
thcrcjiftcr  "  have  the  cxciunive  right  to  use  the.  sanvc ;  "  and  also  punishes  the 
u.se  of  such  Trade  Mark  by  any  other  person  by  a  penalty  to  bo  paid  to  the  pr<h 
prictor  of  the  Trade  Mark.  And  by  Hcction  11  "  the  ute  of  any  Trade  Mark, 
cithor  identical  with  that  of  any  manuracturcr,  producer,  packer  or  Tcndor, 
or  s<>cios<'ly  resembling  it  as  to  be  caleukUed  to  be  taken  for  it  by  ordinory  pur- 
chasers, shall  be  held  to  be  a  use  of  such  Trade  Mark." 


134      B.  N.  A.  ACT,  1867 — SECT.  91,  §  2,  FEDERAL  LEGISLATIVE  POWER. 

United  States  Decisions. 

Decisions  of  the  Supreme  Court  of  the  United  States — rendered  generally 
after  exhaustive  arguments  in  contests  between  the  State  and  Federal  Govern- 
ments— are  cited,  for  the  reason  that  they  are  often  a  guide,  if  not  an  authority, 
in  defining  the  extent  of  the  powers  over  the  same  matters  which  are  in  similar 
language  committed  by  the  Constitutional  Act  of  this  Dominion  upon  the  Fe- 
deral Government.  It  must  be  borne  in  mind  that,  although  such  powers  as  are 
not  delegated  to  the  U.  S.  Federal  Government  are  reserved  to  the  States,  still, 
*'  the  sovereignty  of  the  United  States,  though  limited  as  to  specified  objects,  is 
plenary  as  to  those  objects."  (Gibbons  v.  Ogden,  9  Wheat.  194). 

And  thus,  though  in  the  distribution  of  powers  the  objects  and  classes  of 
subjects  over  which  the  legislative  control  has  been  given  to  the  United  States 
Federal  Government  has  been  limited  and  restricted,  this  does  not  affect 
its  supreme  power  of  legislation  upon  such  objects  as  have  been  confided  to  it. 

In  the  distribution  of  powers  between  the  Federal  and  State  Governments, 
the  United  States  Constitution  has  confided  to  the  general  Government  "  the 
regulation  of  commerce"  (Art.  1,  sec.  8,  sub-s.  3),  but  not  the  regulation  of 
trade  generally. 

Still  the  following  decisions  of  the  Supreme  Court  of  the  United  States 
giving  a  judicial  consideration  and  construction  of  the  *'  Commerce  "  power 
vested  by  the  U.  S.  Constitution  in  the  Federal  Government  of  that  Republic, 
show  that  Congress  has  an  unlimited  jurisdiction  in  the  regulation  of  every 
species  of  inter-State  and  foreign  commercial  intercourse. 

In  Brown  v.  State  of  Maryland  (12  Wheaton,  U.  S.,  S.  C.  419),  Held  : 
That  an  Act  of  a  State  Legislature  requiring  importers  of  foreign 
goods  to  take  out  a  license,  for  which  they  shall  pay  50  doUars,  and  in 
case  of  neglect  or  refusal  to  take  out  such  license  subjecting  them  to 
certain  penalties,  is  repugnant,  to  that  provision  of  the  Constitution  of 
the  United  States  which  declares  that "  no  State  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its  inspection  laws,"  and  to 
that  which  declares  that  Congress  shall  have  "  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States." 

Held,  also,  that  a  tax  on  the  occupation  of  an  importer  was  a  tax 
on  importation. 

In  Cook  V.  State  of  Pennsylvania,  (97  U.  S.,  S.  C.  566)  1878,  Held  : 

That  the  Statute  of  Pennsylvania  of  May  20,  1853,  modified 
by  that  of  April  9,  1859,  requiring  every  auctioneer  to  collect  and  pay 
into  the  State  treasury  a  tax  on  his  sales,  is,  when  applied  to  imported 
goods,  sold  in  the  original  packages  for  the  importer,  in  conflict  with 
Art.  1  of  the  Constitution  of  the  United  States,  and  therefore  void, 
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first,  as  laying  a  duty  on  imports  (forbid  by  sec.  10),  and,  second,  as  being 
a  regulation  of  commerce,  a  power  given  exclusively  to  the  general 
Government. 

Held,  also,  that  a  State  tax  on  sales  made  by  an  auctioneer  is  a  tax 
on  the  goods  sold. 

In  Wtlton  V.  State  of  Missouri  (91  U.  S.,  S.  C.  280),  Held  : 
That  a  license  tax  required  by  a  State  of  travelling  traders,  for 
the  sale  of  goods  not  of  its  own  product  or  manufacture  is,  in  effect,  a  tax, 
upon  the  goods  themselves.  It  is  an  attempt  to  discriminate  injuriously 
against  the  products  of  other  States  and  the  rights  of  their  citizens, 
and  an  infringement  of  the  power  vested  in  Congress  to  insure  uniform- 
ity of  commercial  regulation  against  discriminating  State  legislation. 

Mr.  Justice  Field,  in  delivering  the  opinion  of  the  Court,  said  :  Com- 
merce is  a  term  of  the  largest  import.  It  comprehends  intercourse  for 
the  purposes  of  trade  in  any  and  all  its  forms,  including  the  transport- 
ation, purchase,  sale  and  exchange  of  commodities  between  the  citizens 
of  our  country  and  the  citizens  or  subjects  of  other  countries,  and  be- 
tween the  citizens  of  different  States.  The  power  to  regulate  it,  embraces 
all  the  instruments  by  which  such  commerce  may  be  conducted.  .  . 
The  non-exercise  by  Congress  of  its  power  to  regulate  commerce  among 
the  several  States  is  equivalent  to  a  declaration  by  that  body  that  such 
commerce  shall  be  free  from  any  restrictions. 

In  Railroad  Co.  v.  Uxw^  (95  U.  S.,  S.  C.  465),  Held  : 
That  the  Statute  of  Missouri,  which  prohibits  driving  or  conveying 
any  Texas,  Mexican  or  Indian  cattle  into  the  State  between  the  first 
day  of  March  and  the  first  day  of  November  in  each  year,  is  in  conflict 
with  the  clause  of  the  Constitution  that  ordains  "  Congress  shall  have 
power  to  regulate  commerce,  &c."  Mr.  Justice  Strong,  who  delivered 
the  opinion  of  the  Court,  said :  "Neither  the  unlimited  powers  of  a 
State  to  tax,  nor  any  of  its  large  police  powers,  can  be  exercised  to  such 
an  extent  as  to  work  a  practical  assumption  of  the  powers  properly 
conferred  uix)n  Congress  by  the  Constitution. 

Many  Acts  of  a  State  may  indeed  affect  commerce,  without  amount- 
ing to  a  regulation  of  it,  in  the  constitutional  sense  of  the  term. 
While  we  unhesitatingly  admit  that  a  State  may  pass  laws  for  the  pro- 
tection of  life,  liberty,  health,  or  property  within  its  borders  it 
ma  not  interfere  with  tmnsportation  into  or  through  the  Stato  beyond 
wluit  is  absolutely  necessary  for  its  self-protection." 

In  Inman  Stettmthip  Co.  v.  Tinker  (94  U.  S.,  S.  C.  246),  Held  : 
That  a  State  Statute  empowering  and  requiring  all  vesseb  entering 
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a  harbor  iii  the  State  to  pay  a  tax  of  three  cents  per  ton  is  unconstitu- 
tional as  imposing  a  duty  on  tonnage. 

In  Noi-ris  v.  Citi/  of  Boston  (Passenger  Tax  Case,  7  How.  283),  Held  : 
That  the  Statutes  of  the  States  of  New  York  and  Massachusetts 
imposing  a  tax  upon  passengers,  either  foreigners  or  citizens,  arriving  in 
those  States,  either  in  foreign  vessels  or  vessels  of  the  United  States, 
from  foreign  nations  or  from  ports  in  the  United  States,  are  unconstitu- 
tional and  void,  being  in  their  nature  regulations  of  commerce  contrary 
to  the  grant  in  the  Constitution  to  Congress  of  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States. 

2.  That  the  States  of  this  Union  cannot  constitutionally  tax  the 
commerce  of  the  United  States  for  the  purpose  of  paying  any  expense 
incident  to  the  execution  of  their  police  laws  ;  and  that  the  commerce  of 
the  United  States  includes  an  intercourse  of  persons  as  well  as  the 
transportation  of  merchandise. 

3.  That  the  Acts  of  Massachusetts  and  New  York,  in  question  in 
these  cases,  conflict  with  treaty  stipulations  existing  between  the  United 
States  and  Great  Britain,  permitting  the  inhabitants  of  the  two  coun- 
tries freely  and  securely  to  come  with  their  ships  and  cargoes  to  all 
places,  ports  and  rivers  in  the  territories  of  each  country  to  which  other 
foreigners  are  permitted  to  come. 

In  Henderson  et  al.  v.  Mayor  of  New  York  et  al.  (92  U.  S.,  S.  C.  265), 
Held  : 

That  a  State  Law  which,  under  the  pretence  of  protecting  the  State 
from  pauper  immigration,  compels  the  owner  or  consignee  of  every 
vessel  arriving  at  the  port  of  New  York  to  give  a  bond  of  indemnity  for 
every  passenger  in  a  penalty  of  $300,  against  any  expenses  that  may 
be  incurred  for  his  rebef  or  support  for  four  years  thereafter ;  or,  instead 
and  as  a  commutation  of  such  bond,  to  pay  a  tax  of  $9.50  for  each  pas- 
senger within  24  hours  after  his  landing,  is,  in  effect,  a  tax  on  the  passen- 
ger and  a  regulation  of  commerce,  and,  when  applied  to  passengers  from 
foreign  countries,  is  a  regulation  of  commerce  with  foreign  nations. 

In  Crandall  v.' State  of  Nevada  (6  Wall,  U.  S.,  S.  C.  35),  Held  : 
That  a  State  law  requiring  those  in  charge  of  all  the  stage-coaches 
and  railroads  doing  business  in  the  State  to  make  report  of  every  pas- 
senger who  passed  through  the  State,  or  went  out  of  it  by  their  convey- 
ance, and  to  pay  a  tax  of  one  dollar  for  every  such  passenger,  was 
unconstitutional  and  void,  as  inconsistent  with  objects  for  which  the 
Federal  Government  was  established  and  with  rights  of  transit  conferred 
by  the  Constitution  on  the  people 
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Tliat  such  a  tax  is  a  tax  on  the  passenger  for  the  privilege  of  passing 
through  the  State  by  the  ordinaiy  modes  of  travel,  and  is  not  a  simple 
tax  on  the  business  of  the  Companies. 

In  Uall  V.  De  Cuir  (95  U.  S.,  S.  C.  487),  Held  : 

Tliat  an  Act  of  the  State  of  I^uisiana  requiring  all  those  engaged  in 
inter-State  commerce  to  give  all  persons  travelling  in  that  State,  upon 
the  public  conveyances  employed  in  such  business,  equal  rights  and 
privileges  in  all  parts  of  the  conveyance  without  distinction  of  race  or 
color  is  a  regulation  of  inter-State  commerce,  and  seeks  to  impose  a  direct 
burden  thereupon,  and,  therefore,  to  that  extent,  unconstitutional  and 
void. 

In  Cook  V.  State  of  Fennsylvania  (97  U.  S.,  S.  C.  566),  Held  : 

That  a  tax  laid  by  a  State  on  the  amount  of  sales  of  goods  made 

by  an  auctioneer  is  a  tax  on  the  goods  so  sold. 

And  when  applied  to  imported  goods  in  the  original  packages  by 

him  sold  for  the  importer  is  in  conflict  with  sect.  8  and  10  of  Art.  1  of 

the  U.  S.  Constitution,  and  therefore  void  as  laying  a  duty  on  imports 

and  being  a  Regulation  of  Commerce. 

In  Chy  Lung  v.  Freeman  et  a!  (92  U.  v^.  S.  C.  275),  Held  : 
That  a  Statute  of  California  which  forbids  the  landing  of  certain 
classes  of  alien  passengers  from  a  vessel,  unless  the  master  or  owner  of 
the  vessel  gives  a  separate  bond  for  each  of  such  passengers,  for  the 
future  protection  of  the  State  against  the  support  of  such  passenger,  or, 
pays  such  sum  as  the  Commissioner  of  Immigration  chooses  to  exact, 
invades  the  right  of  Congiess  to  regulate  commerce  with  foreign  nations, 
and  is  therefore  void. 

Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  Court,  said: 
"  We  are  not  called  \\\yon  by  this  Statute  to  decide  for  or  against  the 
right  of  a  State,  in  the  absence  of  legislation  by  Congress,  to  protect 
herself  by  necessary  and  proper  laws  against  paupers  and  convicted 
criminals  from  abroad,  nor  to  lay  down  the  definite  limit  of  such  right, 
if  it  exist.  Such  a  right  can  only  arise  from  a  vital  necessity  for  its 
exercise,  and  cannot  be  carried  beyond  the  scope  of  that  necessity." 

A  Provincial  tax  upon  Chi>.a«c  Immismnta  has  been  declared  by  the  Sa- 
preme  Court  of  Britinh   Columbia  aM  u/Zm  virtt  of  the  Local  liogislatura. 

See  Todd's  Purl.  Gov.  in  Col.  (pp.  154-159)  for  a  critical  review  of 
the  Colonial  legislation  designed  to  prevent  Chinese  immigration. 

It  api>ear8  from  this  review  that  an  attempt  was  made  to  put  a 
stop  to  the  rapid  influx  of  Chinese  immigrants  into  the  Colony  of  Queens- 
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land,  by  means  of  a  Bill  discriminating  against  all  Asiatic  or  African 
aliens.  This  Bill  imposed  a  tax  upon  such  immigrants  of  ten  pounds 
for  a  business  license,  and  a  tax  of  three  pounds  for  a  miner's  license, 
the  ordinary  tax  being  ten  shillings  for  a  miner's  license  and  four 
pounds  for  a  business  license.  The  BiU  was  reserved  by  the  Gov- 
ernor for  the  Royal  approval  as  being  at  variance  with  Treaty  stipula- 
tion of  the  Imperial  Government. 

The  conduct  of  the  Governor  was  approved  by  the  Colonial  Secre- 
tary (Lord  Carnarvon),  and  the  Governor  was  informed  that  the  Colonial 
Secretary  could  not  advise  the  Queen  that  the  Bill  in  that  shape  should 
receive  the  Royal  assent.  Subsequently  a  Bill  without  these  objec- 
tionable features  was  passed  and  received  the  Royal  assent. 

In  Foster  v.  Master  and  Wardens  of  the  Port  of  New  Orleans  (1)4  U.  S., 
S.  C.  246),  Held  : 

That  the  Act  of  the  Legislature  of  Louisiana  providing  for  the 
inspection  of  the  hatches  of  every  seagoing  vessel  coming  to  the  Port 
of  New  Orleans,  and  attaching  a  penalty  to  the  neglect  of  this  duty 
by  ship  owners,  was  a  Regulation  of  Commerce,  and  unconstitutional 
and  void,  and  that  it  was  not  to  be  classed  as  an  inspection  law,  the 
object  of  which  is  to  certify  the  quantity  and  value  of  the  articles 
inspected,  for  the  protection  of  buyers  and  consumers. 

Swayne,  J.,  in  delivering  the  opinion  of  the  Court,  said  : 
Besides  the  unreason  and  the  oppressive  character  of  the  Act  as 
regards  ship  owners  and  consignees,  it  is  an  invasion  of  the  rights  of 
persons  outside  of  these  classes.  If  such  a  monopoly  sustained  by 
such  a  sanction  may  be  validly  given  to  the  master  and  wardens,  why 
may  they  not  also,  at  prices  not  agreed  upon  by  the  parties,  nor  accord- 
ing to  the  market  value,  but  at  rates  arbitrarily  fixed  by  law,  be 
authorized  exclusively  to  load  and  unload  ships,  to  furnish  them  with 
all  needful  supplies,  and  to  perform  all  the  services  of  consignees,  com- 
mission merchants,  and  ship-brokers  touching  incoming  and  outgoing 
cargoes  ? 

In  expressing  these  views  we  have  no  purpose  to  impugn  anything 
heretofore  said  by  this  Court  as  to  the  power  of  the  States  to  establish 
inspection,  quarantine,  health  and  other  regulations,  within  the  sphere 
of  their  acknowledged  authority. 

The  constitutional  validity  of  such  regulations  is  as  clear  as  the 
power  of  Congress  to  establish  regulations  of  commerce.  It  is  no  objec- 
tion to  the  former  that  both  operate  upon  the  same  subject. 

In  Steamship  Company  v.  Port  Wardens  (6  Wall.  31),  Held : 
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That  a  Statute  of  a  State  enacting  that  the  Master  and  Wardens  of 
a  port  should  be  entitled  to  demand  and  receive,  in  addition  to  other 
fees,  the  sum  of  five  dollars,  whether  called  on  to  perform  service  or  not, 
for  every  vessel  arriving  in  that  port,  was  a  regulation  of  commerce, 
and  was  unconstitutional  and  void. 

In  Fenit'tcola  Telegraph  Co.  v.  Western  Onion  Telegraph  Co.  (96  U.  S., 
S.  C.  1),  Held  : 

That  under  the  powers  conferred  upon  Congress  to  "  regulate  com- 
merce," the  Electric  Telegraph,  as  a  powerful  agency  of  commerce  and 
inter-communication,  comes  within  the  controlling  power  of  Congress  as 
against  hostile  State  legislation,  and  a  Statute  of  Florida  attempting  to 
confer  upon  a  single  corporation  the  exclusive  right  of  transmitting 
intelligence  by  telegraph  over  a  certain  portion  of  its  territory  is 
inoperative  and  void  as  conflicting  with  these  powers. 

In  Siemiott  v.  Davenport  (22  How.  227),  and  Foster  v.  Davenport)  22 
Ilow.  244),  Held : 

That  towboats  and  steamboats  as  instruments  of  commerce,  when 
federally  regulated  and  licensed,  are  not  subject  to  State  legislation. 

In  Gibbons  v.  Ogden  (9  Wheaton,  U.  S.,  S.  C.  1),  Held : 

That  the  Acts  of  the  Legislature  of  the  State  of  New  York  granting 
to  Robert  li.  Livingston  and  Robert  Fulton  the  exclusive  navigation  of 
all  the  waters  within  the  jurisdiction  of  that  State,  with  boats  moved 
by  fire  or  steam,  for  a  term  of  years,  are  repugnant  to  that  clause  of  the 
Constitution  of  the  United  States  which  authorizes  Congress  to  regu- 
late commerce,  so  far  as  the  said  Acts  prohibit  vessels  licensed,  accord- 
ing to  the  laws  of  the  United  States,  for  carrying  on  the  coasting  trade 
from  navigating  the  said  waters  by  means  of  fire  or  steam. 

In  Veasie  et  al  v.  Moor  (14  How.  569),  Hold : 

That  a  license  to  prosecute  the  coasting  trade  procured  from  the 
collector  of  the  Port  of  Hangor  conveys  no  privilege  to  use  free  of  tolls, 
or  of  any  condition  whaUjver,  the  canals  constructed  by  a  State,  or  the 
water  courses  partaking  of  the  character  of  canals  exclusively  within 
the  interior  of  a  State,  and  made  practicable  for  navigation  by  the  funds 
of  the  State,  or  by  privileges  she  may  have  conferred  for  the  accom- 
plishment of  the  same  end. 

•     3.  The  raising  of  Money  by  any  Mode  or  System  of  Taxr 
ation. 

In  Dow  V.  Bhck,  L.  R.  6  P.  C.  282,  their  Lordships  held  :— 
That  the  3rd  Article  of  Sect.  91  is  to  be  reconciled  with  the  2nd  Arti- 
cle of  Sect.  92  by  treating  the  former  as  empowering  the  Supreme 
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Legislature  to  raise  revenue  by  any  mode  of  taxation,  whether  direct 
or  indirect ;  and  the  latter  as  confining  the  Provincial  Legislature  to 
dii'ect  taxation  within  the  provinces  for  provincial  purposes. 

5.  Postal  Service. 

llie  Pensacola  Telegrnph  Company  v.  Western  Union  Telegraph  Company, 
96  U.  S.,  S.  C.  1  : 

The  Act  of  Congress  of  July  24,  1866,  entitled  "An  Act  to  aid  in 
the  construction  of  Telegraph  lines  and  to  secure  to  the  Government 
the  use  of  the  same  for  postal,  military  and  other  purposes,  so  far  as  it 
declares  that  the  erection  of  telegraph  lines  shall,  as  against  State  inter- 
ference, be  free  to  all  who  accept  its  terms  and  conditions,  and  that  a 
Telegraph  Company  of  one  State  shall  not,  after  accepting  them,  be 
excluded  by  another  State  from  prosecuting  its  business  within  her 
jurisdiction,  is  a  legitimate  regulation  of  commercial  intercourse  among 
the  States,  and  is  appropriate  legislation  to  execute  the  Powers  of 
Congress  over  the  Postal  Service. 

8.  The  fixing  of  and  providing  for  the  Salaries  and  Allowances 
of  Civil  and  other  Officers  of  the  Government  of  Canada. 

In  Leprohon  v.  City  of  Ottawa  (2  Ont.  App.  522),  Held,  by  a  unanimous 
Court,  (Present : — Spragge,  C,  Hagarty,  C.  J.,  C.  P.,  Burton  &  Patterson,  J. 
J.  A.) 

That  a  Provincial  Legislature  has  no  power  under  sub-sections  2, 
8,  13  and  16  of  sec.  91  of  B.  N.  A.  Act  to  impose  a  tax  upon  the  offi- 
cial income  of  an  officer  of  the  Dominion  Government. 

That  the  salary  of  an  officer  of  the  Dominion  Government  fixed  by 
the  Parliament  of  Canada  is  not  subject  to  reduction  by  the  imposition 
of  a  tax  made  directly  or  indirectly  by  or  through  a  Provincial  Legis- 
lature.    (Reversing  40  U.  C,  Q.  B.,  478.) 

Held,  further  (adopting  the  reasoning  of  the  Supreme  Court  of  the 
United  States  in  McCulloch  v.  Maryland,  4  Wheaton,  428),  that  all 
subjects  over  which  the  Sovereign  power  of  the  local  Provincial  Gov- 
ernment extends,  are  objects  of  taxation,  those  over  which  it  does  not 
extend  are  exempt  from  taxation ;  and  that  this  power  does  not  extend 
to  those  means  or  instruments  employed  by  the  Dominion  Government 
to  cairy  into  effect  the  powers  conferred  upon  that  body. 

That  all  Government  officers  as  public  servants  of  the  Dominion 
Government  are  an  essential  part  of  the  means  and  instruments  by 
which  the  Government  of  the  Dominion  is  carried  on,  and  as  such  are 
not  objects  of  taxation  by  the  Local  Government. 
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S})ragge,  C,  said :  The  powers  of  the  Dominion  Legislature 
and  of  the  Provincial  Legislature  are  distribut^id  in  classes  assigned 
to  each.  The  Provincial  Legislature  having  only  the  powers  specifically 
conferred ;  the  Dominion  Legislature  having,  besides  those  specifically 
conferred,  all  powers  not  specifically  conferred  upon  the  Local  Legisla- 
ture. 

In  Evans  et  al.  v.  Hudon  et  al.,  (22  L.  C.  J.,  p.  268 :) 
Held,  that  tlie  Logislatuie  of  the  Province  of  Quebec  has  not  the  power  to 
declare  seizable  the  salaries  of  employees  <>f  the  Federal  Government  and  that  the 
exemption  of  the  salaries  of  public  employees  from  seizure  is  a  matter  of  public 
order. 

In  McCulloch  v.  The  State  of  Maryland  (4  Wheat.  429),  held  : 
That   the   State   Governments  have   no  right  to  tax  any  of  the 
Constitutional  means  employed  by  the  Government  of  the  Union  to 
execute  its  Constitutional  powers. 

See  sect.  92,  ss.  13,  as  to  the  powers  of  the  Federal  and  Provincial  Govern- 
ments in  the  regulation  of  the  business  of  Insurance  Corporations. 

10.  Navigation  and  Shipping. 

The  exclusive  power  of  making  laws  relating  to  the  navigation  upon  the 
navijrable  waters  throughout  the  Dominion  has  been  confided  to  tlie  control  of 
the  Parlinment  of  Canada.     Cooley  observes  (Cons.  Limit,  p.  689)   : 

That  the  term  "  navigable  "  at  Common  Law  was  only  applied  to 
those  waters  where  the  tide  ebbed  and  flowed,  but  all  streams  which 
were  of  sufficient  capacity  for  useful  navigation,  though  not  called 
navigable,  were  public,  and  subject  to  the  same  general  rights  which  the 
public  exercised  in  highways  by  land.  There  has  been  a  very  general 
dis[)Osition  to  consider  all  streams  public,  wliich  are  useful  as  channels 
of  commerce,  wherever  they  are  found  of  sufficient  capacity  to  float  the 
products  of  the  mines,  the  forests,  or  the  tillage  of  the  country  to 
market. 

(p.  593).  The  State  has  the  same  power  of  regulating  the  speed 
and  general  conduct  of  ships  or  other  vessels  navigating  its  wut<>r  high- 
ways, that  it  has  to  regulate  the  speed  and  conduct  of  persons  and 
vehicles  uj)on  the  ordinary  highways,  subject  always  to  the  restriction 
that  its  regulations  must  not  come  in  conflict  witli  any  regulations 
established  by  Congress. 

In  King  ▼.  RtuMell  (6  Barn,  tn'l  Cress.  593),  Sir  Joho  Raylej  aaid  : 
The  right  of  the  public  upon  the  waters  of  a  port  or  navigable  river 
is  not  confined  to  the  purposes  of  passage ;  trade  and  commerce  are  the 
chief  objects,  and  the  right  of  passage  is  chiefly  subservient  thereto. 
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Unless  there  are  facilities  for  loading  and  unloading,  of  shipping  and 
landing,  much  of  the  public  benefit  of  a  port  is  lost.  In  the  infancy  of  a 
port,  when  it  is  first  applied  to  the  purposes  of  trade  and  commerce, 
unless  the  water  by  the  shore  be  deep,  the  articles  must  be  shipped  in 
shallow  water  from  the  shore  and  landed  in  shallow  water  on  the  shore. 
As  tmde  advances,  the  inconvenience  and  mischief  of  this  mode  are 
superseded  by  the  erection  of  wharves  and  quays,  and,  what  is  perhaps 
an  improved  species  of  loading  wharf,  a  staith.  But,  upon  what 
principle  can  the  erection  of  a  wharf  or  staith  be  supported  ?  It  nar- 
rows the  right  of  passage.  It  occupies  a  space  where  boats  before  had 
navigated.  It  turns  part  of  the  water  way  into  solid  ground ;  but  it 
advano/es  some  of  the  purposes  of  a  port — its  trade  and  commerce.  Is 
there  any  other  legal  principle  upon  which  they  can  be  allowed  ? — 
Make  an  erection  for  pleasure,  for  whim,  for  caprice,  and  if  it  interfere 
in  the  least  degree  with  the  public  right  of  passage,  it  is  a  nuisance. 
Erect  it  for  the  purposes  of  trade  and  commerce,  and  keep  it  applied  to 
the  purposes  of  trade  and  commerce,  and  the  interests  of  commerce 
give  it  protection,  and  it  is  a  justifiable  erection  and  not  a  nuisance. 

In  McBean  v.  Carlisle  et  al,  (19  L.  C.  J.  276\  Held  : 

That  the  public  are  entitled  to  all  the  advantages  which  a  river  in 
its  natural  state  can  afford  for  public  purposes,  and  that  there  is  no  dif- 
ference in  that  respect  whether  the  river  is  navigable  or  not,  or  float- 
able or  not ;  that  it  is  the  necessary  consequence  of  this  right  of  servi- 
tude that  whoever  impedes  the  natural  flow  of  a  river  is  liable  to  the 
damages  occasioned  thereby,  and  may  be  compelled  either  to  remove 
the  obstructions  or  to  provide  facilities  equal  to  those  the  river  afforded 
before  the  obstructions  were  made. 

Dorion,  C.J.,  in  delivering  the  Judgment  of  the  Court,  said  : 

In  the  cases  of  Oliver  and  Boissonneault  (Stuart's  Rep.,  p.  526) 
and  Chapman  &  Clarke  (8  L.  C.  R.,  p.  147)  the  Courts  held  that  mill- 
owners  could  not  impede  the  floating  of  timber  by  the  erection  of  booms. 

Proudhon,  Dom.  Pub.,  vol.  3,  No.  683,  cites  an  arrH  of  26th  Feb- 
ruary, 1569,  which  ordered  that  slides  should  be  made  in  every  dam  to 
facilitate  the  passage  of  floating  timber. 

In  Oliva  and  Boissonneault,  Chief  Justice  Sewell  is  reported  to 
have  said  :,  "In  every  river  which  is  navigable  for  boats  or  large  ves- 
sels, or  in  every  river  which  is  floatable,  that  is,  capable  of  floating  logs 
or  rafts  (Nouveau  Denizart,  Vo.  Plottage,)  the  public,  as  in  England 
(Hale  de  jure  Maris,  C.  3,  p.  309)  and  in  America  (3  Kent's  Com., 
p.  344)  have  an  easement  or  legal  servitude,  similar  to  the  right  of  pas- 
sage in  a  public  highway. 
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Normmid  et  al  v.  Tlie  St.  Lawrence  Steam  Navigation  Co.  (4  Q.  L.  R. 
1),  Polette,  J.,  jng^  que  : 

Par  TActe  de  rAinerique  Britannique  du  Nord,  1867,  le  Gouver- 
nenient  de  la  Puissance  du  Canada  ayant  toute  rautorit<5  legislative  et 
executive  sur  la  navigation  et  les  batiments,  et  par  consequent,  sur  les 
rivieres  navigables  et  sur  leurs  lits,  de  meme  que  sur  leurs  bords  et 
rivages,  quant  h.  ce  qui  pent  etre  necessaire  i\  la  navigation,  le  Gou- 
vemement  de  la  Province  de  Quebec  n'a  pas  le  pouvoir  d'^mettre  des 
Lettres-Patentes  octroyant  un  lot  de-  terre  k  eau  profonde  dans  une 
riviere  navigable. 

Bell  V.  La  Corporation  de  Quebec  (2  Q.  L.  R.  305),  Dorion,  J.,  juge  que  : 

Les  pouvoirs  donnes  k  une  Corporation  de  faire  un  aqueduc  et  tons 

les  travaux  n^cessaires  pour  introduire  I'eau  dans  une  locality  ne  lui 

donnent  pas  le  droit  de  faire  des  constructions  nuisibles  k  la  navigation 

sur  une  riviere  navigable. 

Regina  v.  Peters  (2  Pugs.  352),  Supreme  Court,  New  Hrun.swick. 

By  3  Vict,,  0.  70,  the  Corporation  of  St.  Jolin  was  autlioriicd  to  make  laws 
for  the  rejrulation  of  the  Branch  Pilots  of  St.  John.  Under  tin's  authority,  heforc 
1867,  by-laws  were  made  accordingly.  In  1869  the  city  made  another  by-liw 
relating  to  Pilots.     Held,  per  Kitchie,  C.  J. : 

That  the  regulation  of  Pilotage  belonged  to  the  Parliament  of  Can- 
ada under  91st  sec.  of  B.  N.  A.  Act  of  1867,  and  after  the  passing 
of  that  Act  the  power  to  make  by-laws  relating  to  Pilots  cea^jed. 

Fisher  &  Wetmore,  J. J.,  dissenting,  Held:  That  under  the  129th 
sec.  of  B.  N.  A.  Act  the  power  of  the  Corporation  to  make  by-laws 
under  3  Vict.,  c.  70,  was  continued  until  the  Parliament  of  Canada, 
legislated  on  the  subject,  and  that  the  by-law  was  therefore  valid. 

In  Ex  parte  Langan  (3  Allen  135),  Held,  by  the  Supreme  Court 
of  New  Brunswick,  that  the  by-laws  regulating  Pilots  and  IMlotage, 
passed  since  the  B.  N.  A.  Act,  1867,  by  the  Corporation  of  St.  John, 
N.B.,  are  ultra  vires  of  the  Provincial  or  Municipal  Govenimenta  ; 
the  Confederation  Act  having  given  the  exclusive  power  of  legislation 
as  to  Navigation  and  Shipping  to  the  Dominion  Parliament. 

Chief  Justice  Savage  in  The  People  v.  The  Rensselaer  and  Saratoga  RnU- 
road  Co.  (15  Wend  113),  speaking  of  ilie  State  power  to  erect  brid}^  over 
navigable  waters  under  the  United  States  Constitution,,  Kaid  : 

Such  i)Ower  certainly  did  exist  in  the  State  I^giilatures  KTore  the 
delegation  of  power  to  the  Federal  Goveniment  by  the  Federal  Consti- 
tution. It  is  not  pretended  Uiat  such  a  power  ha.s  l)een  delegated  to 
the  general  govemmert  or  is  conveyed  under  the  {x)wer  to  regulate 
oommerce  and  navigation. 
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It  does  exist,  because  it  lias  not  been  surrendered  any  further  than 
such  surrender  may  be  qualifiedly  ini})lied, — that  is,  the  power  to  erect 
bridges  over  navigable  streams  must  be  so  far  surrendered  as  may  be 
necessary  for  a  free  navigation  upon  those  streams.  By  a  free  naviga- 
tion must  not  be  understood  a  navigation  free  from  such  partial  obstacles 
and  impediments  as  the  best  interests  of  society  may  render  necessary. 

In  State  of  Pennsylvania  v.  The  Wheeling  and  Belmont  Bridge  ('ompany 
(18  How.  421),  Held: 

That  the  provisions  of  the  Act  of  Congress  declaring  certain  bridges 
over  the  Ohio  Eiver  to  be  lawful  structures  at  their  then  height  and 
position  are  within  the  legitimate  exercise  by  Congress  of  its  constitu- 
tional power  to  regulate  commerce. 

In  The  Eliza  Keith  v.  The  Lavgshaw,  (3  Q.  L.  R  143,  Vice  Admiralty 
Court),  held: 

That  the  Admiralty  rule  which  prevails  in  England  as  to  damages 
in  cases  of  collision  is  overruled  by  the  Dominion  Act  respecting  the 
navigation  of  Canadian  waters  (31  Vict.,  c.  58)  passed  in  1868,  the 
B.  N.  A.  Act  of  1867  having  conferred  upon  the  Parliament  of  Canada 
legislative  authority  over  all  matters  occurring  in  Canadian  waters, 
within  the  subjects  of  navigation  and  shipping. 

In  The  Propellor  Genesee  Chief  et  al.  v.  Fitzhugh  et  al.  (12  Howard,  p. 
443),  held: 

That  the  Admiralty  and  Maritime  jurisdiction  granted  to  the 
Federal  Government  by  the  Constitution  of  the  United  States  is  not 
limited  to  tide-waters,  but  extends  to  aU  public  navigable  lakes  and 
rivers,  where  commerce  is  carried  on  between  different  States,  or  with 
a  Foreign  Nation. 

12.  Sea  Coast  and  Inland  Fisheries. 

Sea  Coast  Fisheries. 

The  Sea  Coast  Fislicries  being  liable  to  become  again  a  subject  of  contention 
between  England  and  Canada  on  one  side  and  the  United  States  on  the  other, 
it  is  proper  to  state  here  how  the  question  now  stands,  and  what  would  be  the 
respective  position  of  the  two  countries  should  the  Treaty  of  Washington,  of 
May  8,  1871,  be  terminated. 

W4ien  that  Treaty  was  passed  the  Sea  Coast  Fisheries  were  regulated  by  tlie 
Convention  signed  in  London,  on  the  20th  October,  1818. 

Article  I  of  this  Convention  is  in  these  words  : — 

"  Whereas  differences  have  arisen  respecting  the  liberty  claimed  by 
the  United  States  for  the  inhabitants  thereof  to  take,  dry,  and  cure  fish 
on  certain  coasts,  bays,  harbours  and  creeks  of  His  Britannic  Majesty's 
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dominions  in  America,  it  is  agreed  between  the  High  Contracting  Par- 
ties that  the  inhabitants  of  the  said  United  States  shall  liave,  forever,  in 
common  with  the  subjects  of  His  Britannic  Majesty,  the  liberty  to  take 
fish  of  every  kind  on  that  part  of  the  southern  coast  of  Newfoundland 
which  extends  from  Cape  Ray  to  the  Rameau  Islands,  on  the  western 
and  northern  coast  of  Newfoundland,  from  the  said  Cape  Ray  to  the 
Quirpon  Islands,  on  the  shores  of  the  Magdalen  Islands,  and  also  on  the 
coasts,  bays,  harbours,  and  creeks  from  Mount  Joly,  on  the  southern 
coast  of  Labrador,  to  and  through  the  Straits  of  Belle  Isle,  and  thence 
northwardly  indefinitely  along  the  coast,  without  prejudice,  however,  to 
any  of  the  exclusive  rights  of  the  Hudson  Bay  Company  ;  and  that  the 
American  fishermen  shall  also  have  liberty,  forever,  to  dry  and  cure  fish 
in  any  of  the  unsettled  bays,  harbours,  and  creeks  of  the  southern  part  of 
the  coast  of  Newfoundland,  here  above  described,  and  of  the  coast  of  La- 
brador ;  but  so  soon  as  the  same  or  any  portion  thereof  shall  be  settled,  it 
shall  not  be  lawful  for  the  said  fishermen  to  dry  or  cure  fish  at  such  portion 
so  settled,  without  previous  agreement  for  such  purpose  with  the  inhab- 
itants, proprietors,  or  possessors  of  the  ground.  And  the  United  States 
hereby  renounce  for  ever  any  liberty  heretofore  enjoyed  or  claimed  by 
the  inhabitants  thereof,  to  take,  dry,  or  cure  fish  on  or  within  three 
marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours  of  His  Bri- 
tannic Majesty's  dominions  in  America  not  included  within  the  above- 
mentioned  limits.  Provided,  however,  that  the  American  fishermen 
shall  be  admitted  to  enter  such  bays  or  harbours  for  the  purpose  of 
shelter,  and  of  repairing  damages  therein,  of  purchasing  wood,  and  of 
obtaining  water,  and  for  no  other  purpose  whatever.  But  they  shall  be 
under  such  restrictions  as  shall  be  necessary  to  prevent  their  taking* 
drying,  or  curing  fish  therein,  or  in  any  other  manner  whatever  abusing 
the  privileges  hereby  reserved  to  them." 

THE  Articles  in  the  Treuty  of  WaLshini^ton  relating  to  the  Fisheries,  and  in 
virtue  of  which  a  Commission  was  constituted  und  sat  in  Ilalifux,  arc  Articles 
XVI II,   XIX,   XX,   XXI,   XXII,  XXIII,  XXIV,  XXV,  XXXII  and 

XXXIII.     Tliey  are  as  folloWB  : 

"ARTICLE  XVIII. 

"  It  is  agreed  by  the  High  Contracting  Parties  that  in  addition  to 
the  liberty  secured  to  the  United  States  fishermen  by  the  Convention 
between  Great  Britain  and  the  United  States,  signed  at  Ix)ndon  on  the 
20th  day  of  October,  1818,  of  taking,  curing,  and  drying  fish  on  certain 
coasts  of  the  British  North  American  Colonies  therein  defined,  the  inhab- 
itants of  the  United  States  shall  have,  in  common  with  thfc  subjects  of 
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Her  Britannic  Majesty  the  liberty,  for  the  term  of  years  mentioned 
in  Article  XXXIII  of  this  Treaty,  to  take  fish  of  every  kind,  except 
sheU-fish,  on  the  sea-coasts  and  shores,  and  in  the  bays,  harbours,  and 
creeks  of  the  Provinces  of  Quebec,  Nova  Scotia,  and  New  Brunswick, 
and  the  Colony  of  Prince  Edward's  Island,  and  of  the  several  islands 
thereunto  adjacent,  without  being  restricted  to  any  distance  from  the 
shore,  with  permission  to  land  upon  the  said  coasts  and  shores  and 
islands,  and  also  upon  the  Magdalen  Islands,  for  the  purpose  of  drying 
their  nets  and  curing  their  fish ;  provided  that,  in  so  doing,  they  do  not 
interfere  with  the  rights  of  private  property,  or  with  British  fishermen, 
in  the  peaceable  use  of  any  part  of  the  said  coasts  in  their  occupancy 
for  the  same  purpose. 

"  It  is  understood  that  the  above-mentioned  liberty  applies  solely  to 
the  sea  fi.<hery,  and  that  the  salmon  and  shad  fisheries,  and  all  other 
fisheries  in  rivers  and  the  mouth  of  rivers,  are  hereby  reserved  exclu- 
sively for  British  fishermen. 

"ARTICLE  XIX. 

"  It  is  agreed  by  the  High  Contracting  Parties  that  British  subjects 
shall  have,  in  common  with  the  citizens  of  the  United  States,  the  liberty 
for  the  term  of  years  mentioned  in  Article  XXXIII  of  this  Treaty,  to 
take  fish  of  every  kind,  except  shell-fish,  on  the  eastern  sea-coasts  and 
shores  of  the  United  States  north  of  the  thirty-ninth  parallel  of  north 
latitude,  and  on  the  shores  of  the  several  islands  thereunto  adjacent, 
and  in  the  bays,  harbours  and  creeks  of  the  said  sea-coasts  and  shores 
of  the  United  States  and  of  the  said  islands,  without  being  restricted  to 
any  distance  from  the  shore,  with  permission  to  land  upon  the  said 
coasts  of  the  United  States  and  of  the  islands  aforesaid  for  the  purpose 
of  drying  their  nets  and  curing  their  fish  ;  provided  that,  in  so  doing, 
they  do  not  interfere-  with  the  rights  of  private  property,  or  with  the 
fishermen  of  the  United  States,  in  the  peaceable  use  of  any  part  of  the 
said  coasts  in  their  occupancy  for  the  same  purpose. 

"  It  is  understood  that  the  above-mentioned  liberty  applies  solely 
to  the  sea  fishery,  and  that  salmon  and  shad  fisheries,  and  all  other 
fisheries  in  rivers  and  mouths  of  rivers,  are  hereby  reserved  exclusively 
for  fishermen  of  the  United  States. 

«  ARTICLE  XX. 

*'  It  is  agreed  that  the  places  designated  by  the  Commissioners  ap- 
pointed under  the  1st  Article  of  the  Treaty  between  Great  Britain  and 
the  United  States,  concluded  at  Washington  on  the  5th  of  June,  1854, 
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Upon  the  coasts  of  Her  Britannic  Majesty's  Dominions  and  the  United 
States,  as  places  reserved  from  the  common  right  of  fishing  under  that 
Treaty,  shall  be  regarded  as  in  like  manner  reserved  from  the  common 
right  of  fishing  under  the  preceding  Articles.  In  case  any  question 
should  arise  between  the  Governments  of  the  United  States  and  of  Her 
Britannic  Majesty  as  to  the  common  right  of  fishing  in  places  not  thus 
designated  as  reserved,  it  is  agieed  that  a  Commission  shall  be  ap- 
pointed to  designate  such  places  and  shall  be  constituted  in  the  same 
manner,  and  have  the  same  powers,  duties,  and  authority  as  the  Com- 
mission appointed  under  the  said  1st  Article  of  the  Treaty  of  the  5th 
of  June,  1854. 

"AKTICLE  XXI. 

"  It  is  agreed  that,  for  the  term  of  years  mentioned  in  Article 
XXXIII  of  this  Treaty,  fish  oil  and  fish  of  all  kinds  (except  fish  of  the 
inland  lakes  and  of  the  rivers  falling  into  them,  and  except  fish  pre- 
served in  oil),  being  the  produce  of  the  fisheries  of  the  United  States,  or 
of  the  Dominion  of  Canada,  or  of  Prince  Edward's  Island,  shall  be 
admitted  into  each  country  respectively,  free  of  duty. 

"ARTICLE  XXII. 

"  Inasmuch  as  it  is  asserted  by  the  Government  of  Her  Britannic 
JMajesty  that  the  privileges  accorded  to  the  citizens  of  the  United  States 
under  Article  XVIII  of  this  Treaty  are  of  greater  value  than  thoee 
accorded  by  Articles  XIX  and  XXI  of  this  Treaty  to  the  subjects  of 
Her  Britannic  Majesty,  and  this  assertion  is  not  admitted  by  the  Govern- 
ment of  the  United  States,  it  is  further  agreed  that  Commissioners  shall 
be  appointed  to  detennine,  having  regard  to  the  privileges  aooorded  by 
the  United  States  to  the  subjects  of  Her  Britannic  Majesty,  as  stated  in 
Articles  XIX  and  XXI  of  this  Treaty,  the  amount  of  any  compensation 
which,  in  their  opinion,  ought  to  be  paid  by  the  Government  of  the 
United  States  to  the  Government  of  Her  Britannic  Majesty  in  return 
for  the  privileges  accorded  to  the  citizens  of  the  United  States  under 
Article  XVIII  of  this  Treaty ;  and  that  any  sum  of  money  which  the 
said  Commissioners  may  so  award  shall  be  paid  by  tlie  United  States' 
Government,  in  a  gross  sum,  within  twelve  months  after  such  award 
shall  have  been  given. 

"  ARTICLE  XXIIL 

"  The  Commissioners  referred  to  in  the  preoeding  Article  shall  be 
ap]>ointed  in  the  following  manner,  that  is  to  say  :  One  Commissioner 
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shall  be  named  by  Her  Britannic  Majesty,  one  by  the  President  of  the 
United  States,  and  a  third  by  Her  Britannic  Majesty  and  the  President 
of  the  United  States  conjointly  ;  and  in  case  the  third  Commissioner 
shall  not  have  been  so  named  within  a  period  of  three  months  from 
the  date  when  this  Article  shall  take  effect,  then  the  third  Commis- 
sioner sWl  be  named  by  the  Representative  at  London  of  His  Majesty 
the  Emperor  of  Austria  and  King  of  Hungary.  In  case  of  the  death, 
absence,  or  incapacity  of  any  Commissioner,  or  in  the  event  of  any 
Commissioner  omitting  or  ceasing  to  act,  the  vacancy  shall  be  filled  in 
the  manner  hereinbefore  provided  for  making  the  original  appointment, 
the  period  of  three  months  in  case  of  such  substitution  being  calculated 
from  the  date  of  the  happening  of  the  vacancy. 

•"  The  Commissioners  so  named  shall  meet  in  the  City  of  Halifax, 
in  the  Province  of  Nova  Scotia,  at  the  earliest  convenient  period  after 
they  have  been  respectively  named,  and  shall,  before  proceeding  to  any 
business,  make  and  subscribe  a  solemn  declaration  that  they  will 
impartially  and  carefully  examine  and  decide  the  matters  referred  to 
them  to  the  best  of  their  judgment,  and  according  to  justice  and 
equity ;  and  such  declaration  shall  be  entered  on  the  record  of  their 
proceedings. 

"  Each  of  the  High  Contracting  Parties  shall  also  name  one  person 
to  attend  the  Commission  as  its  agent,  to  represent  it  generally  in  all 
matters  connected  with  the  Commission. 

"ARTICLE  XXIV. 

"  The  proceedings  shall  be  conducted  in  such  order  as  the  Commis- 
sioners appointed  under  Articles  XXII  and  XXIII  of  this  Treaty  shall 
determine.  They  shall  be  bound  to  receive  such  oral  or  written 
testimony  as  either  Government  may  present.  If  cither  party  shall 
offer  oral  testimony,  the  other  party  shall  have  the  right  of  cross- 
examination,  under  such  rules  as  the  Commissioners  shall  prescribe. 

"  If  in  the  case  submitted  to  the  Commissioners  either  party  shall 
have  specified  or  alluded  to  any  report  or  document  in  its  own 
exclusive  possession,  without  annexing  a  copy,  such  party  shall  be 
bound,  if  the  other  party  thinks  proper  to  apply  for  it,  to  furnish  that 
party  with  a  copy  thereof;  and  either  party  may  call  upon  the  other, 
through  the  Commissioners,  to  produce  the  originals  or  certified  copies 
of  any  papers  adduced  as  evidence,  giving  in  each  instance  such 
reasonable  notice  as  the  Commissioners  may  require. 

"  The  case  on  either  side  shall  be  closed  within  a  period  of  six 
months  from  the  date  of  the  organization  of  the  Commission,  and  the 
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Commissioners  shall  be  requested  to  give  their  award  as  soon  as  possible 
thereafter.  The  aforesaid  period  of  six  months  may  be  extended  for 
three  months  in  case  of  a  vacancy  occurring  among  the  Commissioner 
under  the  circumstances  contemplated  in  Article  XXIII  of  this  Treaty. 

"AKTICLE  XXV. 

"The  Commissioners  shall  keep  an  accurate  record  and  correct 
minutes  or  notes  of  all  their  proceedings,  with  the  dates  thereof,  and 
may  appoint  and  employ  a  Secretary  and  any  other  necessary  officer  or 
officers  to  assist  them  in  the  transaction  of  the  business  which  may 
come  before  them. 

"  Each  of  the  High  Contracting  Parties  shall  pay  its  own  Commis- 
sioner and  Agent  or  Counsel :  all  other  expenses  shall  be  defrayed  by 
the  two  Governments  in  equal  moieties. 

"ARTICLE  XXXII. 

"  It  is  further  agreed  that  the  provisions  and  stipulations  of  Articles 
XVIII  to  XXV  of  this  Treaty,  inclusive,  shall  extend  to  the  Colony  of 
Newfoundland,  so  far  as  they  are  applicable.  But  if  the  Imperial  Parlia- 
ment, the  Legislature  of  Newfoundland,  or  the  Congress  of  the  United 
States,  shall  not  embrace  the  Colony  of  Newfoundland  in  their  laws 
enacted  for  carrying  the  foregoing  Articles  into  effect,  then  this  Article 
shall  be  of  no  effect;  but  the  omission  to  make  provision  by  law  to  give 
it  effect,  by  either  of  the  Legislative  bodies  aforesaid,  shall  not  in  any 
way  impair  any  other  Articles  of  this  Treaty. 

"ARTICLE  XXXIIL 

"The  forgoing  Articles  XVI 1 1  to  XXV,  inclusive,  and  Article  XXX, 
of  this  Treaty,  shall  take  effect  as  soon  as  the  laws  retjuired  to  carry 
them  into  operation  shall  have  been  passed  by  the  Imperial  Parliament 
of  Great  Britain,  by  the  Parliament  of  Canada,' and  by  the  Legislature 
of  Prince  Edward's  Island  on  the  one  hand,  and  by  the  Congress  of  the 
United  States  on  the  other.  Such  assent  having  been  given,  the  said 
Articles  shall  remain  in  force  for  the  period  of  ten  years  from  the  date 
at  which  they  may  come  into  ojKjration ;  and  further  until  the  expir- 
ation of  two  years  after  either  of  the  High  Contracting  Parties  shall 
have  given  notice  to  the  other  of  its  wish  to  terminate  the  same ;  each 
of  the  High  Contracting  Parties  being  at  liberty  to  give  such  Dotioe  to 
the  other  at  the  end  of  the  said  period  often  yean,  or  at  any  time  after- 
ward." 
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The  Acts  necessary  to  enable  these  Articles  to  be  carried  into  effect  were 
passed  by  the  Imperial  Parliament  of  Great  Britain  on  the  6th  August,  1872  ; 
by  the  Parliament  of  Canada  on  the  14th  Juno,  1872  ;  by  the  Lc"j;islature  of 
Prince  Edward  Island  (which  did  not  at  that  time  form  part  of  the  Dominion) 
on  the  29th  June,  1872; 'and  by  the  United  States  Congress  on  tlie  25tli  of 
February,  1873.  A  Proclamation,  dated  Washington,  7th  June,  1873,  fixed 
the  1st  of  July  of  that  year  as  the  day  on  which  these  Articles  should  come 
formally  into  operation. 

In  the  case  of  Newfoundland,  it  was  not  until  the  28th  of  March,  1874,  that 
the  necessary  Act  was  passed  by  that  Colony ;  and  a  Proclamation,  issued  on 
the  2r«th  of  May  of  the  same  year,  fixed  the  1st  day  of  June,  1874,  as  the  day 
on  which  the  Fishery  Articles  of  the  Treaty  of  Washington,  so  far  as  they  relate 
to  Newfoundland,  should  come  into  effect. 

In  order  to  estimate  the  advantages  derived  respectively  by  the  fishermen 
of  the  United  States  and  of  Great  Britain,  under  the  terms  of  the  first  portion 
of  Article  XVIII  of  the  Treaty  of  Washington,  of  1871,  the  Commission  had 
to  determine  the  value  of  the  privileges  granted  to  each  country  respectively  by 
Articles  XVIII,  XIX,  and  XXI  of  that  Treaty,  \ohich  were,  not  enjoyed  under 
the  \st  Article  of  the  Convention  of  the  2^th  October,  1818. 

Articles  XVIII  and  XXI  of  the  Treaty  of  Washington  superadded  to  the 
privileges  conferred  upon  the  United  States'  citizens  by  the  Convention  of 
1818:— 

(1.)  "The  liberty  to  take  fish  of  every  kind  except  shell  fish,  on  the 
sea-coasts  and  shores,  and  in  the  bays,  harbours,  and  creeks  of  the  Pro- 
vinces of  Quebec,  Nova  Scotia,  and  New  Brunswick,  and  the  Colony  of 
Prince  Edward  Island,  and  of  the  several  Islands  thereunto  adjacent, 
without  being  restricted  to  any  distance  from  the  shore,  with  permission 
to  land  upon  the  said  coasts  and  shores,  and  Islands,  and  also  upon  the 
Magdalen  Islands,  for  the  purpose  of  drying  their  nets  or  curing  their 
fish ;  provided  that  in  so  doing,  they  do  not  interfere  with  the  rights  of 
private  property,  or  with  British  fishermen  in  the  peaceable  use  of  any 
part  of  the  said  coasts  in  their  occupancy  for  the  same  purpose. 

"  It  is  understood  that  the  above-mentioned  liberty  applies  solely  to 
the  sea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all  other 
fisheries  in  rivers  and  the  mouths  of  rivers,  are  hereby  reserved  exclu- 
sively for  British  fishermen. 

(2.)  "  The  admission  into  Canada  of  '  fish  oil  and  fish  of  all  kinds, 
(except  fish  of  the  inland  lakes  and  of  the  rivers  falling  into  them, 
and  except  fish  preserved  in  oil)  being  the  produce  of  the  Fisheries  of 
the  United  States,'  free  of  duty. 

(3.)  "The  enjoyment  of  these  privileges  to  continue  during  a  period 
of  12  years  certain. 
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"  Similar  privileges  are  granted  by  Article  XXXII  in  regard  to  the 
Colony  of  Newfoundland." 

Articles  XIX  and  XXI  confer  the  following  privileges  upon   British    sub. 
jects : — 

(1.)  "The  liberty  to  take  fish  of  every  kind  except  shell  fish,  on 
the  eastern  sea-coasts  and  shores  of  the  United  States  north  of  the  39th 
parallel  of  north  latitude,  and  on  the  shores  of  the  several  islands  there- 
unto adjacent,  and  in  the  bays,  harbours,  and  creeks  of  the  said  sea 
coast  and  shores  of  the  United  States  and  of  the  said  islands,  without 
being  restricted  to  any  distance  from  the  shore,  with  permission  to  land 
upon  the  said  coasts  of  the  United  States  and  of  the  islands  aforesaid 
for  the  purpose  of  drying  their  nets  and  curing  their  fish ;  provided  that 
in  so  doing,  they  do  not  interfere  with  the  rights  of  private  property  or 
with  the  fishermen  of  the  United  States  in  the  peaceable  use  of  ajiy 
part  of  the  said  coasts  in  their  occupancy  for  the  same  purpose. 

"  It  is  understood  that  the  above-mentioned  liberty  applies  solely 
to  the  sea  fishery,  and  that  salmon  and  shad  fisheries  and  all  other  fisheries 
in  rivers  and  mouths  of  rivers  are  hereby  reserved  exclusively  for  fish«'r- 
men  of  the  United  States." 

(2.)  The  admission  into  the  United  States  of  "  fish-oil  and  iish  of 
all  kinds  (except  fish  of  the  inland  lakes  and  of  the  rivers  falling  into 
them,  and  except  fish  preserved  in  oil)  being  the  produce  of  the  fisheries 
of  the  Dominion  of  Canada,  or  of  Prince  Edward  Island  "  free  of  duty. 

(3.)  The  enjoyment  of  these  privileges  to  continue  during  a  period 
of  12  years  certain. 

Article  XXXII  extends  the  above-mentioned  privileges,  so  far  as 
they  are  applicable,  to  the  Colony  of  Newfoundland. 

Upon  this  basis  Great  Britnin  asserted  that  the  privileges  specified  in  Articlo 
XVIII  of  tlic  Treaty  of  Washinjjton,  of  8lh  .May,  1871,ezocoded  in  value  Um 
privileges  specified  in  Articles  XIX  and  XXI,  and  claimed  $12,000,000  for  tlin 
Dominion  of  Ca»ia<]a  and  $2,880,000  for  Newfoundland. 

A  Commission  composed  of  His  Kzcrllcncy  Monsieur  Maurioo  Dolfosie, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  Ilie  Majesty  the  King  of 
the  Belgians,  at  Washington,  named  l>y  the  Ambassador  at  London  of  the  Empe- 
ror of  Austria-Hungary;  the  Hon.  En^i^n  H.  Kellogg,  named  by  the  President 
of  the  Unit<;d  States;  and  Sir  Alexander  T.  Quit,  K.C.M.O.,  named  by  Her 
Britannic  Majesty,  met  at  Halifax,  Nova  Footia,  on  the  15th  day  of  Juno,  T  77 
and  proceeded  to  hear  the  evidence  and  arguments  of  Counf*el  of  the  Contr.M 
Parties. 

At  the  Meeting  of  Ist  September,  1877»  the  Coanael  and  Agent  of 
the  United  States  moved  the  Commissionen  to  rule  and  declare  that : — 
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It  is  not  competent  for  this  Commission  to  award  any  compensation 
for  commercial  intercourse  between  the  two  countries,  and  the 
advantages  resulting  from  the  practice  of  purchasing  bait,  ice,  supplies, 
etc.,  etc.,  and  from  being  allowed  to  tranship  cargoes  in  British  waters, 
do  not  constitute  good  foundation  for  an  award  of  compensation,  and 
shall  be  wholly  excluded  from  the  consideration  of  this  tribunal. 

On  the  6ih  September,  1877,  the  Commission,  having  considered  the  motion 
submitted  by  the  Agent  of  the  United  States  at  the  Conference  held  on  the  1st 
decided  unanimously  : 

That  it  is  not  within  the  competence  of  this  Tribunal  to  award  com- 
"  pensation  for  commercial  intercourse  between  the  two  countries,  nor 
"for  the  purchasing  of  bait,  ice,  supplies,  &c.,  &c.,  nor  for  the  permis- 
"sion  to  tranship  cargoes  in  British  waters." 

After  this  decision  was  rendered,  Sir  Alexander  T.  Gait,  among  other  things, 
said  : 

I  find  that  the  effect  of  the  motion,  and  of  the  argument  which  has 
been  given  upon  it,  is  to  limit  the  power  of  this  tribunal  to  certain  spe- 
cified points.  This  definition  is  undoubtedly  important  in  its  conse- 
quences. It  eliminates  from  the  consideration  of  the  Commission  an 
important  part  of  the  case  submitted  on  behalf  of  Her  Majesty's  Gov- 
ernment, so  far  as  this  part  forms  a  direct  claim  for  compensation  ;  but 
at  the  same  time,  it  has  the  further  important  eftect  that  it  defines  and 
limits  the  rights  conceded  to  the  citizens  of  the  United  States  under 
the  Treaty  of  Washington. 

I  confess  to  a  great  feeling  of  disappointment  that  such  an  import- 
ant part  of  the  question  connected  with  the  settlement  of  the  fisheries 
dispute  should  apparently  be  removed,  or  partly  removed,  from  the  pos- 
sible consideration  and  adjudication  of  this  tribunal,  and  I  am  bound  to 
say  that  my  conviction  of  the  intention  of  the  parties  to  the  Treaty  of 
Washington  is  that  this  was  not  their  purpose  at  the  time. 

But  I  am  met  by  the  most  authoritative  statement,  as  to  what  were 
the  intentions  of  the  parties  to  the  Treaty.  There  can  be  no  stronger 
or  better  evidence  of  what  the  United  States  proposed  to  acquire  under 
the  Washington  Treaty,  than  the  authoritative  statement  which  has 
been  made  by  their  Agent  before  us  here,  and  by  their  counsel.  We 
are  now  distinctly  told  that  it  was  not  the  intention  of  the  United 
States,  in  any  way,  by  that  Treaty,  to  provide  for  the  continuation  of 
these  incidental  privileges,  and  that  the  United  States  are  prepared  to 
take  the  whole  responsibility,  and  to  run  all  the  risk  of  the  re-enact- 
ment of  the  vexatious  statutes,  to  which  reference  has  been  made. 
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The  responsibility  is  accepted  by  and  raust  rest  upon  those  who 
appecal  to  the  strict  words  of  the  Treaty  as  their  justification. 

On  the  23rd  day  of  November,  1877,  the  Commission  closed  their  prooix  J- 
ing8  by  rendering  tho  following  award  : 

The  undersigned  Commissioners  appointed  under  Articles  XXII  and 
XXIII  of  the  Treaty  of  Washington  of  the  8th  of  May,  1871,  to  deter- 
mine, having  regard  to  the  privileges  accorded  by  the  United  States  to 
the  subjects  of  Her  Britannic  Majesty,  as  stated  in  Articles  XIX  and 
XXI  of  said  Treaty,  the  amount  of  any  compensation  which  in  their 
opinion  ought  to  be  paid  by  the  Government  of  the  United  States  to 
the  Government  of  Her  Britannic  Majesty,  in  return  for  the  privileges 
accorded  to  the  citizens  of  the  United  States  under  Article  XVI 1 1  of 
the  said  Treaty ; 

Having  carefully  and  impartially  examined  the  matters  referred  to 
them  according  to  justice  and  equity,  in  conformity  with  the  Solemn 
Declaration  made  and  subscribed  by  them  on  the  Fifteenth  day  of  June, 
One  Thousand  Eight  Hundred  and  Seventy-seven : 

Award  the  sum  of  Five  Millions  Five  Hundred  Thousand  Dollars, 
in  gold,  to  be  paid  by  the  Government  of  the  United  States  to  the 
Government  of  Her  Britannic  Majesty  in  accordance  with  the  provi- 
sions of  the  said  Treaty. 

Signed  at  Halifax,  this  twenty-third  day  of  November,  One  Thou- 
sand Eight  Hundred  and  Seventy -seven. 

MArUI«K   i  ►KI.lMvSK, 

A.  T.  (Jalt. 

The  United  States  Commissioner  is  of  opinion  that  the  advantages 
accruing  to  Great  Britain  under  the  Treaty  of  Washington  are  greater 
than  the  advantages  conferred  on  the  United  States  by  the  said  Treatyi 
and  he  cannot  therefore  concur  in  the  conclusions  announced  by  his 
colleagues. 

And  the  American  Commissioner  deems  it  his  duty  to  state  further 
that  it  is  questionable  whether  it  is  competent  for  the  Board  to  make 
an  award  under  the  Treaty,  except  with  the  unanimous  consent  of  its 

members. 

R  H,  Kellogg, 

Commumioner, 

The  question  of  a  unaninioas  awird  would  hardly  hurt  been  pat  forward,  if, 
in  the  same  Treaty,  it  hod  not  been  formally  stated  that,  as  regards  the  ccvoi- 
mission  which  would  sit  at  Geneva  for  the  aetileiuent  of  tho  Amerioan  chims 
resulting  from  the  destruction  of  property  by  ths  steamer  Alabama,  a  mijorilj 
award  should  prevail. 

L 
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The  abstract  question  has  been  variously  treated  by  writers,  and  a  distinction 
has  been  raised  between  private  and  international  arbitrations,  many  holding 
that  in  the  absence  of  agreement  giving  the  umjority  power  to  render  an  award, 
arbitrators  must  be  unanimous  in  arbitrations  concerning  private  matters, — but 
that  in  public  or  international  arbitrations  a  majority  is  competent  to  make  an 
award.  It  is  obvious  that  an  arbitration  which  would  pl.ice  the  result  in  the 
hands  and  at  the  mercy  of  one  of  the  parties  would  be  a  mockery,  and  the 
American  nation  were  too  sensitive  of  their  dignity  to  adopt  such  a  narrow 
view,  and  they  set  the  question  at  rest  by  paying  the  amount  awarded. 

The  precedent  is  valuable,  in  interpreting  International  Treaties  in  the 
future ;  and  is  more  so  on  account  of  this  peculiar  stipulation  of  the  Geneva 
arbitration,  which  might  create  a  strong  presumption  for  insisting  on  a  unani- 
mous award  in  the  absence  of  such  stipulation  as  regards  the  Halifax  Commis- 
sion. 

It  would  be  preferable  in  such  instruments  to  abstain  from  any  reference 
to  a  majority  award,  as  it  is  liable  to  perpetuate  doubts  on  a  question  which  should 
be  now  considered  as  finally  settled. 

There  are,  however,  many  details  in  Treaties  which  cannot  be  regulated  by 
any  principle  of  law,  and  which  should  suggest  the  greatest  attention.  In  this 
very  Treaty  of  Washington  it  was  agreed  that  fish  and  fish  oil  should  be 
admitted  duty  free,  and,  by  strict  interpretation,  the  United  States  Government 
exacted  and  still  exact  duty  on  cans  containing  the  freed  article.  The  motion 
submitted  to  the  Halifax  commission  to  strike  out  of  the  British  claim  all 
considerations  resulting  from  transhipment  of  cargoes,  purchasing  of  bait,  ice 
and  supplies,  and  from  commercial  advantages  generally,  shows  how  guarded 
treaty  makers  should  be. 

Another  instance  must  be  noted  :  because  the  whole  North  American 
British  Colonies  were  not  specifically  mentioned  in  the  Washington  Treaty, 
British  Columbia  is  now  exclude!  from  its  operation,  for  the  reason  that  it 
did  not  then  form  part  of  Canada. 

In  re  Arbitration  between  the  Provinces  of  Ontario  and  Quebec^  (6  Can., 
L.J.  N.  S.,  212). 

Held,  by  a  majority  of  arbitrators  that  as  the  B.  N.  A.  Act,  1867,  confers 
powers  on  the  arbitrators  appointed  thereunder,  of  a  public  nature,  such  powers 
may  be  exercised  by  the  majority,  and  an  award  by  all  is  therefore  unnecessary. 

Mowat  <&  McFee,  Supreme  Court,  Canada.  (June,  1880.) 
This  case,  which,  not  being  yet  officially  reported,  is  given  in  the  crude  state 
of  a  daily  newspaper  report,  presents  very  interesting  questions  of  public  law, 
verging  on  most  intricate  points  of  international  law.  The  plaintiff,  McFee,  of 
St.  John,  New  Brunswick,  was  engaged  in  the  business  of  a  fisherman  on  the 
Bay  of  Chaleurs.  Mowat,  tlie  defendant,  was  fishery  overseer  for  the  Restigouche 
division.  In  July,  1876,  McFee  sent  a  boat  and  men  out  into  the  bay  to  drift 
the  salmon.  The  drifting  took  place  at  night,  but  at  daylight,  next  morning, 
Mowat  saw  the  boat  coming  ashore  with  wet  salmon  drifting  nets  in  it,"  contain- 
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inp  one  fish  (a  shad).  Mowat  .seized  both  boat  aod  nets,  an i  declared  them 
fort't'ited  to  the  Crown,  as  being  seized  and  confi.«cated  **  on  view  "  ander  one  of 
the  provisions  of  the  Fisliery  Act,  1868.  McFec  contended  tliat  he  had  a 
riglit  to  fish  for  salmon  in  the  bay,  how  and  when  he  liked,  provided  he  kept 
more  than  three  miles  from  .'^hore,  and,  as  he  had  i;onc  more  than  three  miles  on 
the  ni^ht  in  question,  he  brought  an  action  agtiinst  Mowat  to  recover  tlie  value 
of  his  boat  and  nct<,  and  damages  for  bein;^  prevented  from  carrying  on  his 
bu.^iiKxs.  The  jury  found  that  the  fishing  took  place  more  than  three  uiileai 
from  shore. 

There  was  no  doubt,  however,  that  it  was  within  the  bay,  as  it  was  about 
opposite  the  River  Charlo,  and  they  gave  McFee  a  verdict  of  8900.  The  Court 
in  New  Brunswick  refused  to  set  aside  tlie  verdict,  and  held  that,  bec.iU!<e 
Mowat  had  not  seen  the  nets  actually  in  the  water  and  actually  being  uwd  in 
drifting,  he  had  no  right  to  seize  and  confiscate  them  "  on  view.'*  The  question 
of  the  three-mile  limit  in  the  Bay  of  Chaleurs,  and  the  right  of  a  fishery  officer 
to  seize  nets  "  on  view  "  under  such  circumstance.^,  were  so  important  that  the 
Govcrnmint  appealed  the  case  to  the  Supreme  Court  of  Canada,  and  that  Court 
has  unanimously  reversed  the  judgment  of  the  Court  below  and  ordered  a 
judguicnt  to  be  entered  for  the  dcfiindant  Mowat.  The  Supreme  Court  of 
Canada  decided  that  the  whole  of  the  Bay  of  Chaleurs  comes  within  the 
jurisdiction  of  the  Parliament  of  Canada,  and  that  the  three-mile  limit  docs 
not  apply  to  it.  With  reference  to  the  seizure  "on  view,"  Mr.  Justice  Gwynoe, 
who  delivered  the  judgment  of  the  Court,  8J«id  : 

"  The  evidence  given  upon  that  subject  was,  in  ray  opinion,  sufficient, 
otherwise  a  most  beneficial  Act  will  be  stripj^ed  of  much  of  its  efficiency. 
1  do  not  think  that  the  t^rm  *  on  view  '  in  the  Act  is  to  be  limited  to 
seeing  the  net  in  the  water  while  in  the  very  act  of  drifting ;  it  ap|)ear8 
to  me  if  the  party  acting  *  on  view '  himself  sees  what  is  testified  by 
him,  that  would  be  sufticient  to  convict  of  the  otfence  charged  ;  that  is, 

suflicient  for  the  purj)oses  of  the  Act 

The  fish  here  was  a  shad,  not  a  salmon,  but  the  net  wa.s  wet,  ami  U  was 
sufficiently  apparent  that  the  fish  was  caught  with  the  net ;  the  defen- 
dant had  therefore  ocular  demonstration  tliat  the  net,  which  was  a 
drifting  salmon  net,  had  been  just  recently  used  in  the  bay,  and  tliat 
the  boat  with  the  nets,  had  but  readied  the  shore,  on  return  from  sucli 
use,  when  he  seized  them.  This  evidence  api)ears  to  mo  to  have  Ikmju 
quite  sufficient  to  come  within  the  purview  of  the  4th  sub-section  of 
s.  tion  10  of  the  Fisheries  Act,  to  justify  the  defendant  to  scire  the 
inaLcrials,  implements,  and  appliances  so  used." 

On  the  trial  it  appeared  that  the  defendant's  servants  were  using  ibe  boat 
and  nets  for  drifting  for  salmon  in  ilic  Bay  Chaleurs.  The  fishing  took  pUoc 
inside  the  Bay  Chaleurs,  but  how  far  from  the  mouth  of  the  Bsy  is  not  sliewn 
eicept  by  reference  to  Heron  Island  in  the  said  Bay,  which  Island  b  more 
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tlian. sixty  miles  from  the  mouth  of  the  Bay.  The  configuration  and  dimension^ 
of  the  Bay  were  not  proved,  but  this  was  a  matter,  it  was  contended,  of  which 
the  Court  would  take  judicial  notice :  So  held  in  Direct  United  States  Cable 
Co.  V.  Anglo-American  I'eUgraph  Co.^  (L.  R.  2  Appeal  Cases,  p.  415.) 

The  center  of  the  Bay  Chaleurs  is  the  boundary  between  the 
Provinces  of  New  Brunswick  and  Quebec,  and  the  Counties  of  the 
Provinces  bounded  by  the  Bay  are  Restigouche  in  New  Brunswick, 
and  Bonaventure  in  Quebec. 

.  The  plaintiff  claimed  the  right  to  drift  for  salmon  in  the  Bay  Chaleurs,  so 
long  as  he  kept  at  a  greater  distance  from  the  mainland  or  shore  than  three 
miles,  and  this  matter  being  in  dispute  the  question  was  left  to  the  Jury  who 
Ibund  that  "  the  fishing  was  not  within  three  miles  of  any  shore  of  the 
Dominion  of  Canada," — that  is,  within  three  miles  of  the  land  or  shore  of 
Canada.  There  was,  and  there  could  be  no  dispute,  as  to  the  fishing  being 
upon  Canadian  waters,  if  the  Bay  Chaleurs  is  a  Canadian  water. 

It  appeared,  also,  that  the  defendant  was  a  Fishery  officer  of  the  Dominion, 
appointed,  under  The  Fisheries  Act  1868  for  a  district  of  the  Restigouche 
River,  which  river  flows  into  the  Bay  of  Chaleurs,  but  it  was  not  shewn  that  the 
limits  of  the  district,  for  which  he  was  appointed,  extended  to  the  place  where 
the  fi.shing  was  done,  and  where  the  seizure  took  place.  The  defendant  did  not 
see  the  plaintifl"s  servants  actually  engaged  in  the  drifting,  but  saw  them  coming 
ashore  with  wet  nets,  and  the  latter  admitted  that  they  had  been  drifting  for 
salmon,  and  defendant  thereupon  seized  the  boat  and  nets. 

1.  The  first  and  most  important  question,  which  arises  in  this  matter,  is 
whether  or  not  the  Bay  of  Chaleurs  is  part  of  the  territory  or  territorial  waters 
of  the  Dominion,  and  therefore  subject  to  the  legislative  authority  of  the 
Parliament  of  Canada. 

The  Bay  of  Chaleurs  before  the  Union,  it  was  contended,  was  the  boundary 
between  Mew  Brunswick  and  Canada,  and  not  subject  to  the  territorial  jurisdic- 
tion of  either  Province;  and  as  the  British  North  America  Act  simply  joins 
together  the  several  Provinces,  it  did  not  extend  the  limits  of  any  Province, 
and  consequently  the  Bay  of  Chaleurs  is  not  part  of  the  territory  of  Canada ;  if 
it  is  subject  to  any  legislative  authority,  the  Imperial  Parliament  has  authority 
over  it  as  an  English  Sea. 

It  was  answered  that  the  Bay  of  Chaleurs  is  a  Canadian  water,  and  part  of 
the  territory  or  territorial  waters  of  Canada,  and  therefore  subject  to  the  laws 
of  the  Parliament  of  Canadn,  and  that  this  appeared  from  the  following  consi- 
derations : — 

(a.)  By  an  act  of  the  Imperial  Parliament,  14  and  15  Victoria,  Chapter 
63  (printed  in  Con.  Stat,  of  New  Brunswick,  pp.  51-63),  entitled  An  Act  for 
the  Settlement  of  the  Boundaries  between  the  Provinces  of  Canada  and  New 
Brunswick,  Parliament  confirming  the  award  of  the  Right  Honorable  Stephen 
Lushington  and  Travers  Twiss,  Doctor  of  Laws,  defined  the  boundaries  between 
Canada  and'  New  Brunswick  (in  that  respect),  as  follows :  "  thence  down  the 
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"  centre  of  the  stream  of  the  Restigouelie  to  its  mouth  in  the  Bay  of  Chaleurs, 
**  and  thence  throujjh  the  middle  of  that  bay  to  the  Gulf  of  Saint  Luwrcuce,*'etc., 
nnd  when,  by  the  British  North  America  Act,  the  Provinces  of  Canada  and 
New  Brunswick  became  part  of  the  Dominion  of  Canada,  the  whole  of  the  Bay 
of  Chalours  bi'canie  pirt  of  the  Dominion. 

(b)  The  Bay  of  Chaleurs  is  wholly  within  the  jaws  of  the  land,  and  is  along 
bay  or  gulf,  running  up  between  the  Provinces  of  Quebec  and  New  Brunswick, 
and  emptying  into  the  Gulf  of  Saint  Lawrence,  which  Gulf  is  the  boundary,  on 
the  north,  of  both  Provinces.  The  Bay  of  Chaleurs  then,  by  the  law  of  nations 
and  by  the  law  of  England,  is  not  a  part  of  the  high  seas,  but  a  part  of  the  ter- 
ritory or  territorial  waters  of  Canada,  and  subject  to  the  laws  enacted  by  the 
Canadian  Parliament.  Direct  United  States  Co.  v.  Anglo- American  Co.  (L. 
R.  2  App.  Cases,  394-422)  ;   The  Qiieen  v.  Keyn  (L.  R.  2  Ex.  Div.  63-289). 

2.  As  The  Fisheries  Act  (1868)  must  be  held  to  apply  to  the  Bay 
of  Chaleurs,  and  as  the  nets  and  boat  were  admittedly  being  used  for 
drifting  for  salmon  in  the  Bay  of  Chaleurs,  whether  within  or 
without  a  limit  of  three  miles  from  the  land  or  shore  of  New  Bruns- 
wick or  Quebec,  makes  no  difference,  they  became  confiscated  to  Her 
Majesty  under  section  16,  sub-section  4,  of  that  Act. 

Further  than  that,  the  boat  and  nets  were  afterwards,  and  after  due  hearing 
of  the  matter,  adjudged  to  be  confiscated.  As  to  the  jurisdiction  of  the  magis- 
trate, section  18,  sub-section  3,  of  the  said  Act  is  conclusive.  By  that  sub-seo- 
tion  it  is  enacted  that  "  where  any  offence  under  this  Act  is  committed  in, 
"upon,  or  near  any  waters  forming  the  boundary  between  different  counties, 
"  or  districts  or  fishery  districts,  such  offence  may  be  prosecuted  before  any 
"  magistrate  in  either  of  such  counties  or  districts,"  etc. 

The  questions  raised  in  this  case  have  been  the  subject  of  a  very  exhaustive 
review  of  the  international  law,  in  the  answer  of  tbc  Crown's  Counsel,  before 
the  Halifax  Fishery  Commission,  to  the  Brief  of  the  United  States.  Item- 
braces  : 

1.  The  three  miles  limit,  as  regard,  the  right  of  fishing  on  the  high 
sea,  especially  the  Bay  of  Chaleurs,  and  all  the  Bays  of  America,  more 
than  six  miles  wide, — with  the  incidental  question  of  the  lieadlaud 
controversy. 

2.  The  procedure  of  seizure,  which  ia  assimilated  to  the  Customs 
forfeitures  and  seizures  on  land, — by  the  law  of  England,  of  the  United 
States,  and  of  Canada, — reversing  the  rule  of  the  common  law,  which 
obliges  the  plaintiff  to  prove  the  right  he  is  seeking  to  enforce,  and 
throwing  upon  the  defendant  the  burden  of  proving  that  hia  goods,  shipe, 
or  other  property  are  not  liable  to  seizure. 

The  document  referred  to  is  too  lengthy  for  a  work  of  this  dcMsriptioo,  bot  on 
all  questions  of  that  nature  it  will  be  found  profitablo  to  ooosult  it. 
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Inland  Fishetnes, 

The  Parliament  of  Canada  is  also  empowered  under  this  section  to  pass  tlie 
necessary  laws  for  protecting  the  breed  of  fish,  and  for  regulating  the  taking  and 
curing  offish  and  the  trade  in  fish  generally.  (See  Fisheries  Aot,  38  Vict.,  Can., 
p.  cviii). 

It  has  been  held  moreover  by  the  following  decision  that,  under  this  section, 
the  J)ominion  Parliament  is  authorized  to  grant  an  exclusive  license  to  fish  in  a 
i)0!i-iidal  river  when  the  bed  of  the  river  is  in  the  Crown,  although  such  a  power 
could  not  lawfully  have  been  exercised  by  the  late  Provincial  Government. 

In  Robertson  v.  Steadman  et  at  (3  Pugsley,  621),  the  Supreme 
Court  of  New  Brunswick,  after  an  examination  and  discussion  of 
the  powers  granted  to  the  Dominion  Parliament  over  Inland  Fisheries 
and  Rivers  by  this  section  and  schedule  3,  ss.  5  (declaring  rivers  to  be 
the  property  of  Canada),  and  by  the  Fisheries  Act  of  Canada  (31  Vict., 
c.  60)  decided  that  the  Parliament  of  the  Dominion  had  authority  to 
legislate  respecting  the  Inland  Fisheries  of  the  Province  and  to  grant 
an  exclusive  license  or  right  to  fish  in  a  non-tidal  river  to  a  private 
individual. 

The  action  was  an  action  of  trespass  against  the  defendants  for 
breaking  and  entering  into  the  plaintiff's  fishery,  being  the  fluvial  or 
angling  division  of  the  South  West  Miramichi  River,  from  Price's 
Bend  to  its  source,  and  fishing  for  and  catching  salmon  in  the  manner 
known  as  surface  fly-fishing  against  the  will  and  consent  of  the  plain- 
tiff. The  plaintiff  claimed  the  exclusive  right  of  fly-fishing  for  salmon 
by  virtue  of  a  lease  granted  to  him  of  this  fishery  by  the  Minister  of 
Marine  and  Fisheries  for  the  Dominion  of  Canada,  for  the  term  of  9 
years  from  1st  January,  1874,  under  the  authority  of  the  Act  of  Parlia- 
ment (31  Vict.,  c.  60),  known  as  the  Fisheries  Act,  and  of  the  12th  sub- 
section of  sec.  91  of  the  B.  N.  A.  Act,  1867. 

Neither  party  claimed  any  rights  as  riparian  proprietors,  the  Crown 
having  in  the  grant  of  the  lands  reserved  the  bed  of  the  river  at  that 
part  where  the  alleged  acts  of  trespass  had  been  committed. 

The  defendants  claimed  that  the  part  of  the  stream  where  the  alleged 
trespass  was  committed  is  a  public  navigable  river  ;  navigable  for 
canoes  and  small  boats  to  pass  thereon,  although  above  the  ebb  and  flow 
of  the  tide,  and  that  the  Parliament  of  Canada  has  no  right  to  deprive 
the  x)ublic  of  its  common  law  right  of  fishery  and  vest  it  in  a  single  indi- 
vidual, because,  since  Magna  Charta,  the  right  of  the  subject  to  go  upon 
waters  and  fish  is  as  much  a  civil  and  private  right  as  going  upon  his 
own  land,  and  that  if  the  stream  was  not  a  public  navigable  river  then 
the  bed  of  the  river  being  reserved  to  the  Crown  the  exclusive  right 
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of  fishery  is  in  the  Government  of  New  Brunswick  in  trust  for  the 
people. 

The  defendants  admitted  that  the  Dominion  Parliament  had  the 
right  by  appropriate  legislation  to  regulate  the  fisheries,  that  is,  the 
time  and  manner  of  fishing,  but  contended  that  it  could  not  interfere 
with  private  property — with  the  rights  of  fishing  which  already  existed 
by  law. 

The  plaintiff  contended  that  by  the  terms  of  the  B.  N.  A.  Act,  sec. 
91,  ss.  12,  Sea  Coast  and  Inland  Fisheries  (the  latter  of  which  must 
embrace  non-tidal  rivers)  are  assigned  exclusively  to  the  Federal  Parlia- 
mqnt,  and  also  that  by  section  5  of  the  3rd  schedule  "  Rivers  and  Lake 
Improvements  "  are  declared  to  be  the  property  of  Canada,  and  that 
fisheries  being  given  to  Canada  this  necessarily  carries  with  it,-  as  an 
incident,  whatever  powers  the  Federal  Parliament  may  deem  it  neces- 
sary to  exercise  for  the  proper  management  and  control  of  the  fisheries, 
whether  by  granting  lease  or  otherwise. 

The  Judj^ment  of  the  majority  of  the  Court  (Allen,  C.  J.,  Weldon,  and 
Duff,  J.J.,)  was  delivered  by  Allen,  C.  J, 

There  are  numerous  other  subjects  besides  the  Fisheries  over  which 
the  exclusive  control  is  given  to  the  Dominion  Parliament,  and  by 
which  either  the  property  or  the  civil  rights,  or  both,  of  the  people  of 
this  Province  are  affected,  such  as  trade  and  commerce,  navigation  and 
shipping,  bankruptcy  and  insolvency,  marriage  and  divorce  ;  and  yet  it 
has  never  been  contended.that  the  Local  Legislature  would  have  any 
power  to  legislate  upon  any  of  these  subjects.  Indeed  this  Court  has 
already  decided  in  the  case  of  Regina  v.  Cimndler,  1  Han.  548,  that 
the  Legislature  of  this  Province  has  no  authority,  since  the  Union,  t<» 
pass  an  Act  relating  to  Insolvent  Confined  Debtors,  Ixjcause  it  relate<l 
to  in.solvency — a  matter  over  which  the  Dominion  Parliament  had  the 
exclusive  control  under  "  The  British  North  Aiuerica  Act,"  thcuigh  it 
was  contended  in  that  case  that  the  Act  in  question  merely  aflected 
the  civil  rights  of  debtors  in  respect  to  their  discharge  from  prison,  Tlio 
effect  of  that  decision  is  that  the  Ix)cal  Legislature  has  no  right  to  deal 
with  any  subject  which,  even  indirectly,  relates  to  a  matter  over  whidi 
the  Dominion  Parliament  has  the  exclusive  power  of  legislation.  I  can- 
not distinguish  this  case,  in  principle,  from  Rtg,  v.  Chandler.^ 

*[lt  in  to  bo  renMrked  hM«  that  In  th*  Qmtm  v.  Doit  (i  rnipi  9X0  it  wu  atoo  IniliMtMi  bj  tli« 
Court  that  thoy  would  be  fforaniad  In  thalr  daoMon  by  tbe  principle  ihrjr  had  annaalaMl  in  4cf*M 
T.  CktmdUr  in  the  oonetnotlon  of  the  B.  N.  A.  Aet  as  to  the  dl«tribaUoo  of  the  power*  »-#-'«-  **^ 
Fcdetnl  and  Protrlnelal  OoTernmmt:  bat  In  thateaee  on  a|»peal  to  the  PriTjr  Connell  d 
ITS)  the  eonstrnotlon  of  the  nnOori^T  of  ^^  Qwrt  wm  dlfapprored,  and  their  Lonbhit  y 

apttrovpd  of  the  viewi  of  Fbber,  J..  alM  the  dlMeating  Jndge  la  that  caM.  (See  report  of  i^mtm  v. 
Dw,  ander  teoi.  93  m.  l8).] 
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It  was  admitted  on  the  argument  that  the  Dominion  Parliament  had 
the  right  to  legislate  respecting  the  fisheries  in  tidal  rivers  ;  and  that,  so 
far  as  related  to  the  time  and  manner  of  fishing,  they  might  also  regu- 
late the  fishery  in  non-tidal  rivers.  But,  if  any  effect  is  to  be  given  to 
the  words  of  the  Act  I  am  unable  to  draw  any  such  distinction.  The 
term  "  Inland  Fisheries"  is  peculiarly  applicable  to  a  non-tidal  river. 
And  might  not  legislation  respecting  fishing  in  a  tidal  river  affect  the 
civil  rights  of  the  people  of  this  Province  as  much,  or  nearly  so,  as 
legislation  respecting  the  fisheries  in  a  non-tidal  river  ?  If  it  affected 
them  in  any  degree  according  to  the  logical  result  of  the  defendants' 
arguments,  the  legislation  would  be  ultra  vires.  Suppose  the  Parlia- 
ment should  pass  a  law  (as.  no  doubt,  it  could),  declaring  that  no  per- 
son should  fish  in  a  tidal  river  without  a  license,  would  not  that:  be  as 
much  an  interference  with  civil  rights  as  a  similar  law  respecting  the 
fishing  in  a  non-tidal  river  ?  Yet,  if  it  can  be  done  in  the  one  case, 
why  not  in  the  other?  And  is  it  not  as  much  an  interference  with  a 
man's  civil  rights  to  declare  that  he  shall  not  fish  at  certain  seasons  of 
the  year  or  with  a  certain  description  of  net  or  weir  or  that  he  shall  not 
spear  fish  as  it  is  to  declare  that  he  shall  not  fish  without  a  license  ?  If 
the  Parliament  has  the  right  to  legislate  on  the  subject  of  Inland  Fish- 
eries at  aU  (and  if  those  words  are  to  be  understood  in  their  ordinary 
and  natural  sense,  it  has  the  right),  it  must  be  the  judge  of  the  des- 
cription and  extent  of  legislation  that  is  necessary  :  The  Imperial  Par- 
liament has  not  limited  its  powers. 

I  am  of  opinion,  for  the  reasons  stated,  that  the  Fisheries  Act  is 
within  the  power  assigned  to  the  Dominion  Parliament,  and  that  the 
Government  had  authority  to  grant  the  lease  in  question. 

Fisher,  J.,  dissenting,  said: — This  was  a  special  case  stated  for 
the  opinion  of  the  Supreme  Court.  After  argument  it  was  agreed  to 
denude  it  of  all  technical  difficulties,  and  submit  the  following  question 
for  adjudication. 

Whether  the  Government  of  the  Dominion  of  Canada,  under  "  The 
British  North  America  Act,  1867,"  and  the  Fisheries'  Act  passed  by 
the  Parliament  of  Canada,  had  power  to  grant  the  license  in  question. 
Eivers  have  been  divided  into  three  classes,  or  rather  presented  in 
three  aspects.  First,  M'hen  they  are  altogether  private,  such  as  shallow 
streams ;  second,  when  they  are  private  property,  but  subject  to  the 
public  use ;  thirdly,  when  the  use  and  property  are  in  the  public. 
The  Miramichi  affords  an  illustration  of  the  three  classes.  It  is  entire- 
ly private  property  in  one  part ;  private  property,  subject  to  the  public 
use,  in  another,  and  altogether  public  in  another.     Hale,  and  all  the 
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old  writers  upon  the  common  law,  define  a  navigable  river  to  be  one  in 
which  the  tide  ebbs  and  flows — a  tidal  river.  In  the  second  class, 
though  the  river  can  be  navigated  by  canoes,  Iwats  and  rafts,  it  is  not 
technically  a  navigable  river,  but  a  highway.  The  property  in  the 
river  is  in  the  owner  of  the  soil  through  which  it  flows,  subject  to  the 
public  easement.  A  private  river  is  the  property  of  the  owner  of  the 
soil  without  any  such  easement. 

This  classification  and  description  of  the  common  law  of  England 
has  l)een  adopted  in  this  country  and  in  most  of  the  States  of  the 
American  Republic,  though  there  is  a  great  dissimilarity  betwixt  the 
rivers  of  Great  Britain  and  America  and  in  the  use  to  which  they  are 
applied.  In  South  Carolina  and  Pennsylvania  this  distinction  has  been 
recognized  and  acted  upon,  so  that  one  principle  of  law  is  applied  to 
the  Susquehanna,  and  another,  altogether  different,  to  the  Hudson 
and  different  to  the  Susquehanna,  in  the  different  States  through 
which  it  flows.  In  private  rivers  of  both  classes  the  rijmrian  pro- 
prietors, as  they  are  called,  have  the  exclusive  right  of  fishing  or  the 
several  fishery,  and  alone  are  entitled  to  take  fish  from  any  part  of 
the  stream  within  their  territorial  limits.  This  property  in  the  fish 
in  the  river  is  derived  from  the  ownership  of  the  soil,  and  an  interest 
in  the  one  is  held  to  be  quite  as  sacred  as  an  interest  in  the  other. 
It  is  a  part  of  the  freehold  of  which  no  man  can  be  disseized  "  but 
by  the  lawful  judgment  of  his  peers  or  by  due  process  of  law." 
While  every  riparian  proprietor  has  the  exclusive  right  to  fish  iii 
that  part  of  the  river  included  in  his  grant,  he  must  so  exercise  the 
right  as  not  to  injure  the  other  proprietors  above  or  below  him  on 
the  stream,  either  by  preventing  the  jjassage  of  the  fish  or  by  such  a 
mode  of  catching  as  will  lead  to  their  destruction  or  injury.  Hence 
the  necessity  of  legislation  to  secure  this  object.  In  tidal  or  navigable 
rivers,  aU  the  Queen's  subjects  have  the  common  right  to  fish. 

Previous  to  the  Union  of  Canada,  Nova  Scotia  and  New  Brunswick, 
the  Legislatures  of  the  different  Provinces  enacted  laws  for  the  protection 
and  regulation  of  the  fisheries.  The  public  interests  demand  that  80 
valuable  an  industry  should  be  fostered  and  protected,  and  such  legis- 
lation was  necessary  in  the  interest  of  the  owner  of  the  fishery.  To 
attain  tliis  end,  each  separate  Legiskture  most  scrupulously  abstained 
from  any  interference  with  the  right  of  property  of  the  riparian  proprie- 
tors in  their  fish.  Tliough  they  were  each  omnipotent  within  their 
own  limits,  in  no  one  instance  that  I  can  discover  did  they  att^-mpt  to 
deal  or  interfere  with  the  right  of  the  riparian  proprietor ;  simply  pro- 
viding for  the  protection  and  growth  of  the  fish. 
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At  the  time.  "The  British  North  America  Act,  1867,"  passed,  there 
were  laws  in  force  in  the  three  Confederated  Provinces,  for  the  regula- 
tion and  protection  of  the  fisheries,  in  each  of  which  the  authority  to 
grant  any  right  of  fishery  was  confined  to  the  ungranted  portions  of 
the  respective  Provinces.  In  this  state  of  things  the  Union  was  agreed 
to,  and  ratified  by  a  Parliamentary  declaration  of  its  terms,  and  of  the 
constitution  of  the  Legislative  authority  in  the  Dominion,  which  defined 
the  powers  of  the  Parliament  and  the  Legislatures  of  the  respective 
Provinces.  All  the  powers  possessed  by  the  Legislature  of  New 
Brunswick  still  exist  as  potential  as  ever,  but  they  are  distributed 
between  the  Parliament  and  Local  Legislature,  and  are  exercised  in 
each  according  to  the  limitations  of  the  constituting  Act. 

The  Legislatures  of  the  different  Provinces  were  empowered  to 
make  laws  exclusively  upon  the  classes  of  subjects  enumerated  in  the 
16th  paragraph  of  the  92nd  section  of  the  Act,  amongst  which  were 
"  Property  and  Civil  Rights  in  the  Provinces." 

The  Parliament  of  Canada  was  empowered  to  legislate  exclusively 
upon  the  classes  of  subjects  enumerated  in  the  29th  paragraph  of  sec- 
tion 91,  among  which  was  "Sea  Coast  and  Inland  Fisheries."  It  was 
also  declared  that  the  Parliament  should  have  power  to  enact  laws  in 
relation  to  "  all  matters  not  coming  within  the  classes  of  subjects  assign- 
ed exclusively  to  the  Local  Legislatures,"  and  to  prevent  any  interfer- 
ence by  the  Local  Legislatures  with  the  exclusive  legislative  authority 
of  the  Parliament  in  regard  to  the  classes  of  subjects  exclusively 
assigned  to  the  Parliament,  and  to  avoid  all  misapprehension  and  con- 
flict, it  was  declared  that  none  of  the  classes  of  subjects  enumerated  in 
the  91st  section  should  come  within  "  the  class  of  matters  of  a  local  or 
private  nature  comprised  in  the  enumeration  of  the  classes  of  subjects 
assigned  exclusively  to  the  Local  Legislatures  and  specially  stated  in 
the  last  paragraph  of  the  92nd  section."  Now,  what  is  the  meaning  of 
the  words  "  Sea  Coast  and  Inland  Fisheries  "  in  the  91st  section  ?  By 
the  employment  of  this  language,  what  power  of  legislation  is  conferred 
on  the  Parliament  ?  Looking  at  the  objects  sought  to  be  attained  by 
the  Union  of  the  Provinces,  and  the  state  of  legislation  in  the  different 
Provinces  at  the  time  of  the  Union,  I  think  it  must  be  inferred  that 
the  intention  was  to  confer  upon  the  Parliament  the  same  power  that 
the  Legislatures  of  the  different  Provinces  had  been  accustomed  to 
exercise  ;  that  is,  the  power  to  provide  for  the  regulation  and  protec- 
tion of  the  fisheries.  MaxweU  on  the  construction  of  Statutes  (p.  18) 
says  :  "  The  true  meaning  is  to  be  found  by  considering  the  cause  and 
necessity  of  making  the  Act,  by  comparing  one  part  with  another,  and 
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sometimes  by  foreign  circumstances.  In  other  words,  any  grounds 
which  justify  or  require  a  departure  from  the  literal  and  obvious  mean- 
ing and  construction  of  the  words,  phrases  and  sentences,  are  to  be 
sought  in  the  context,  read,  when  necessary,  by  the  light  which  the  his- 
tory of  the  enactment  may  throw  upon  it."  .  .  This  is  a  construction 
consistent  with  the  whole  spirit  and  object  of  the  Act,  and  will  give  to 
each  of  the  powers  of  legislation  the  full  scope,  and  limit  each  to  the 
authority  contemplated  by  the  Act.  If  the  authority  to  legislate  upon 
"  Sea  Coast  and  Inland  Fisheries  "  empowered  tlie  Parliament  to  inter- 
fere with  private  rights,  and  deal  with  the  property  in  the  fish,  upon 
the  same  principle,  by  the  authority  to  legislate  upon  "  Navigation  and 
Shipping,"  it  would  be  enabled  to  the  same  extent  to  deal  with  the  pro- 
perty in  thje  ships  of  ship-owners.  The  right  in  the  ship  is  no  higher 
or  more  sacred  to  the  ship-owner  than  the  right  in  the  fish  to  the 
riparian  proprietor. 

In  conferring  upon  the  Local  Legislatures  the  power  to  legislate 
upon  property  and  civil  riglits,  I  am  of  opinion  it  was  the  intention 
that  this  power  should  only  be  trenched  upon  to  the  extent  required 
to  enable  the  Parliament  to  exercise  the  authority  to  legislate  ujwn  the 
different  subjects  assigned  to  it,  and  the  Parliament,  in  legislating  ujx)n 
the  subjects  within  its  competency,  can  only  so  far  interfere  with  pro- 
perty and  civil  rights  as  is  necessary  to  work  out  the  legislation  upon 
the  particular  subjects  specially  delegated  to  it.  The  authority  to  deal 
with  the  fish,  the  property  of  individuals,  and  to  appropriate  that  pro- 
perty is  not  necessary  to  the  working  out  of  the  powers  relating  to  "  Sea 
Coast  and  Inland  Fisheries."  Any  other  construction  brings  the  two 
classes  into  conflict.  On  the  other  hand,  by  construing  "  Sea  Coast  and 
Inland  Fisheries"  as  an  authority  for  Parliamentary  legislation  for  the 
protection  and  regulation  of  the  fisheries,  there  is  no  interference  with 
the  rights  of  property,  and  each  class  preserves  its  power  of  legislation 
in  its  integrity — there  is  no  conflict.  This  construction  of  the  Act 
enables  both  classes  to  run  together,  and  is  consistent  with  common 
sense,  and  no  Act  of  Parliament  should  be  construed  contrary  to  com- 
mon sense. 

It  was  not  the  intention  of  the  B.  N.  A.  Act,  1867,  to  give 
to  the  Parliament  of  Canada  any  greater  power  than  had  been 
previously  exercised  by  the  separate  Legislatures  of  the  Provinces ; 
that  is,  the  general  powers  for  the  regulation  and  protection  of 
the  fisheries  ;  and  the  Parliament  of  Canada  appears  in  the  language 
employed  to  appreciate  their  constitutional  position  and  author- 
ity, and  to  have  conceived  the  legislation  so  as  not  to  interfere  with 
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the  right  of  property.  The  Act  authorizes  the  issuing  of  fishery 
licenses  only  where  the  exclusive  right  of  fishing  does  not  already 
exist.  This  is  substantially  what  the  old  law  did :  wherever  the  right 
to  the  fish  had  been  acquired  by  an  individual  there  was  no  autliority 
to  lease  ;  when  the  stream  was  in  the  Crown  the  license  could  issue. 
Now,  with  few  exceptions  in  this  Province,  the  lands  through  which  the 
fresh  water  streams  flow  have  been  granted  and  the  proprietors  own  the 
exclusive  right  to  fish,  so  that  the  Act  exempts  them  from  its  opera- 
tion. With  the  exception  of  the  Indian  lands  and  any  lands  reserved 
for  military  purposes,  the  ungranted  lands  in  the  Province  are  in  the 
Crown  for  the  benefit  of  the  people  of  New  Brunswick,  and  the  exclu- 
sive right  of  fishing  is  an  incident  to  the  property  in  the  soil. 

In  view  of  the  whole  case  I  am  of  opinion  that  neither  Act  autho- 
rises the  issuing  of  a  license  to  fish  in  the  fresh  water  rivers  of  this 
Province. 

It  was  urged  that,  as  rivers  were  mentioned  in  the  3rd  Schedule 
of  the  "  B.  N.  A.  Act,"  as  the  property  of  Canada  that  would  give  the 
right.  If  this  were  intended  it  would  not  even  then  give  the  right. 
The  108th  Sec.  enacts  "  that  the  public  works  and  property  of  each 
Province  enumerated  in  the  third  schedule  of  the  Act  shall  be  the 
property  of  Canada." 

It  is  only  the  "■  property  of  each  Province," — and  this  could  only 
mean  the  user  of  the  rivers  for  the  purpose  of  navigation,  and  not  the 
property  in  the  fish — which  was  generally  owned  by  private  individuals. 
It  is  the  public  property  of  each  Province,  and  not  the  property  of 
private  individuals  therein,  which  is  given  to  Canada.  By  reference  to 
the  first  proposition  for  Union  agreed  to  at  Quebec  there  wiU  be  found 
"  River  and  Lake  Improvements."  It  has  been  made  plural  by  some 
inadvertence  in  copying.*  Its  object  is  obvious  enough.  While  Canada 
assumed  the  debts  of  the  different  Provinces  she  received  in  return  the 
various  public  works  that  had  been  constructed  in  incurring  that  debt. 

The  River  St.  Lawrence  or  the  Saint  John  would  be  rather  an 
extraordinary  thing  to  call  a  public  work,  whilst  the  improvements  on 
the  St.  John,  the  St.  Lawrence,  as  well  as  on  the  lakes,  are  really 
public  works,  and  have  been  constructed  with  money  that  created  the 
debt ;  Canada  assumes  the  debt,  and  receives  in  return  the  public  works 
and  property  that  it  has  constructed. 

I  have  therefore  arrived  at  the  following  conclusions  : — That  it  was 
not  the  intention  of  the  British  North  America  Act  1867  to  give  to  the 

*  The  French  copy  of  the  Act,  in  the  Dominion  Statute  of  1868,  leaves  no  doubt  on  this  matter,  as 
the  fifth  paragraph  of  the  Third  Schedule  reads  : 
6.  Ameliorations  eur  les  lacs  et  les  rivieres. 
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Parliament  of  Canada  any  greater  power  than  had  been  previonsly 
exercised  by  the  separate  Legislatures  of  the  Provinces ;  that  is,  the 
general  power  for  the  regulation  and  protection  of  the  fisheries. 

That  the  Act  of  the  Parliament  of  Canada,  31  Vict.,  c.  60,  recognizes 
that  view,  and,  while  it  provides  for  the  regulation  and  protection  of  the 
fisheries,  it  does  not  interfere  with  private  rights,  only  authorizing  the 
granting  of  leases  in  fresh  water  rivers,  where  such  rights  have  not 
already  accrued,  and  that  any  lease  granted  by  the  Minister  of  Marine 
.  and  Fisheries  to  fish  in  fresh  water  rivers  which  are  not  the  property 
of  the  Dominion  or  in  which  the  soil  is  not  in  the  Dominion  is  illegal; 
that  where  the  exclusive  right  to  fish  has  been  acquired  by  grant  of  the 
land  through  which  such  river  flows  there  is  no  authority  given  by  the 
Canadian  Act  to  giant  a  right  to  fish  ;  and  also  that  the  ungranted  land 
being  in  the  Crown  for  the  benefit  of  the  people  of  New  Brunswick,  the 
exclusive  right  to  fish  follows  as  an  incident,  and  in  such  case  is  in  the 
Crown  as  trustee  for  the  people  of  the  Province,  and  a  license  to  fish  in 
such  stream  is  illegal. 

The  questions  involved  in  the  preceding  case  (Robertson  v.  SteadoiaD),  with 
another  question  as  to  the  construction  of  the  grant,  were  again  raised  between 
the  same  parties  and  in  the  same  court — but  differently  composed — Robertaon, 
the  defendant  in  the  preceding  case,  having  again  attempted  to  fiah  for  salmOQ 
with  a  fly,  but  from  the  bank  of  another  part  of  the  stream  within  the  liraitfl  of 
the  license  given  to  the  same  licensee,  his  rod,  reel,  and  line  were  forcibly  takao 
from  him,  and  this  led  to  the  following  action  of  trespass  against  the  liccoaee. 

Steadman  v.  Robertson  et  al.  (2  Pugs.  &  Barbidgc,  fibO)  :  The  locality 
where  the  alleged  trespass  was  committed  was  within  the  grant  to  the  Norm 
Scotia  and  New  Brunswick  Land  Co.  After  the  usual  granting  claoaes,  the 
grant  concluded  with:  "also  further  excepting  out  of  the  grant  the  bed  and 
waters  of  the  Miramichi  River,"  etc. 

It  was  held  in  this  case  by  the  Supreme  Court  of  New  Brunswiek  : — 

That  the  general  power  of  regulating  and  protecting  the  fisheries 
in  this  Dominion  is  in  the  Parliament  of  Canada,  but  a  lioense  granted 
by  the  Minister  of  Marine  and  Fisheries  to  fish  in  fresh  water  nven 
which  are  not  the  property  of  the  Dominion,  or  in  which  the  soil  is 
not  in  the  Dominion,  is  illegal. 

That  there  is  no  authority  given  under  the  Dominion  Act  31  Vict» 
c.  60,  to  grant  a  right  to  fish  in  fresh  water  rivers  where  the  eidusive 
right  to  fish  has  been  acquired  by  grant  of  the  hind  through  which 
such  river  flows.  That  when  the  lands  on  fresh  water  riven  have  been 
granted,  the  exclusive  right  of  fishery  is  in  the  riparian  owner.  It  is 
an  incident  to  the  property  in  the  soil,  and  where  the  lands  have  not 
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been  granted  (with  the  exception  of  the  Indian  lands  and  lands  owned 
by  the  Dominion  Government)  the  right  is  in  the  Crown,  as  trustee,  for 
the  benefit  of  the  people  of  the  I'rovince  exclusively ;  and  a  license  by 
the  Dominion  ^Minister  of  Marine  and  Fisheries  to  fish  in  such  stream 
would  be  illegal.  That  in  a  grant  of  land  to  the  Nova  Scotia  and  New 
Brunswick  Land  Co.,  which  excepts  the  bed  and  waters  of  a  fresh  water 
river  through  which  it  flows,  this  exception  does  not  affect  their  right  to 
the  fishery ;  as  the  right  to  the  waters,  and  its  incidents  does  not  depend 
upon  and  is  not  affected  by,  the  ownership  of  the  bed  of  the  river  but  of 
the  rijja — the  bank. 

Fisher,  J.,  in  delivering  the  judgment  of  the  Court,  repeated  much 
of  his  able  dissenting  opinion  and  reasoning  in  the  preceding  case  of 
Kobertson  v.  Steadman,  and  said : — 

If  the  authority  to  legislate  upon  "  Sea  Coast  and  Inland  Fisheries  " 
empowered  the  Dominion  Parliament  to  interfere  with  private  rights, 
and  deal  with  the  property  in  the  fish,  upon  the  same  principle  by 
the  authority  to  legislate  upon  "  Navigation  and  Shipping,"  it  would 
be  enabled  to  the  same  extent  to  deal  with  the  property  in  the  ships  of 
ship-owners.  The  right  in  the  ship  is  no  higher  or  more  sacred  for  the 
ship-owner,  than  the  right  in  the  fish  for  the  riparian  proprietor. 

Fisher  J.;  cited  Chasemore  &  Eichards,  (7  H.  L.  Cases,  382).  Lyon 
V.  Fishmongers  Company  (L.  E.,  Appl.  Cases,  673.) 

In  McCready  v.  Virginia  (94  U.  S.,  S.  C,  p.  394),  where  the  precise 
question  to  be  determined  was  whether  the  State  of  Virginia  could  prohibit 
the  citizens  of  other  States  from  planting  oysters  in  a  river  in  that  State  where 
the  tide  ebbed  and  flowed,  i 

Mr.  Chief  Justice  Waite,  in  delivering  the  op^iion  of  the  Coart,  said  :  — 
The  principle  has  long  been  settled  in  this  Court,  that  each  State 
owns  the  beds  of  all  tide- waters  within  its  jurisdiction,  unless  they 
have  been  granted  away.  In  like  manner,  the  States  own  the  tide- 
waters themselves,  and  the  fish  in  them,  so  far  as  they  are  capable  of 
ownership  while  running,  and  for  this  purpose  the  State  represents  its 
people. 

In  Smith  v.  State  of  Maryland  (18  How.  71),  Held  :— 
That  the  soil  below  low  water  mark  in  a  Bay  (the  Chesapeake)  within 
the  boundaries  of  a  State,  belongs  to  the  State.  That  this  soil  is  held  by 
the  State  not  only  subject  to,  but  in  trust  for,  the  enjoyment  of  certain 
public  rights,  among  wliich  is  the  common  liberty  of  taking  fish,  shell 
fish,  as  well  as  other  fish. 

That  the  State  has  a  right  to  protect  this  fishery  by  making  it 
unlawful  to  take  or  catch  oysters  with  a  scoop  or  drag,  and  to  inflict 
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the  penalty  of  forfeiture  upon  the  vessel  engaged  in  so  doing  ;  that  such 
a  law  is  not  repugnant  to  the  Constitution  of  the  United  States, 
although  the  vessel  which  is  forfeited  is  enrolled  and  licensed  for  the 
coasting  trade  under  an  Act  of  Congress. 

In  Malcolm  v.  O'Dea  (10  H.  L.  Cases,  593)  : 

Held,  by  their  Lordshij)S,  that  the  soil  of  navigable  rivers  so  far  as 
the  tide  flows  and  re-flows  is  pHmd  facie  in  the  Crown,  and  the  right 
of  fishery  primd  fade  in  the  public.  But  for  Magna  Charta,  the  Crown 
could,  by  its  prerogative,  exclude  the  public  from  such  primd  facie 
right  and  grant  the  exclusive  right  of  fishery  to  a  private  individual, 
either  together  with  or  distinct  from  the  soil. 

In  Morin  v.  Leftvre  et  at.  (1  Rev.  de  L^g.  354) : 
Jug^,  que  pour  maintenir  une  action  en  complainte  pour  voies  de 
faits  sur  une  pecherie  sur  les  graves  du  St.  Laurent,  il  est  ni^cessaire  de 
faire  preuve  de  possession  par  titre  provenant  de  la  Couronne. 

In  Stoughton  v.  Baker  (4  Mass.  522),  Held  : 

That,  where  the  public  have  a  right  to  have  a  convenient  passage- 
way for  fish  to  ascend  the  river,  every  owner  of  a  mill  dam,  holds  it  on 
the  condition  or  under  the  limitation  that  a  sufficient  and  reasonable 
jjassage-way  shalt  be  allowed  for  the  fish.  That,  this  limitation  being 
for  the  benefit  of  the  nublic  was  not  extinguished  by  any  inattention 
or  neglect  in  comi)elling  the  owner  of  a  mill  dam  to  comply  with  it. 

In  Carter  v.  Murcot  (4  Burr.  2162)  Lord  Mansfield  held  : 
That  "  in  rivers  not  navigable,  the  proprietors  of  the  land  have  the 
right  of  fishery  on  their  respective  sides  :  and  it  generally  extends  ad 
Jiliini  medium  aqum.  But  in  namgahle  rivers  the  proprietors  of  the 
laud  on  each  side  have  it  not ;  the  fishery  is  common  ;  it  is  pHmd 
foAsie  in  the  king,  and  is  public."  If  any  one  claims  it  exclusively,  he 
must  show  a  right.  If  he  can  show  a  right  by  prescription  he  may 
then  exercise  an  exclusive  right,  though  the  presumption  is  against 
him,  uidess  he  can  prove  such  a  prescriptive  right. 

Gage  ▼.  Bates  (7  U.  C.,C.  P.,  ilC-!858). 

Tiiis  action  was  brought  to  try  the  right  to  an  inlet  on  Burlington 
iiuy— plaintiff  claimed  by  Patent  of  19tli  March,  1798—Held,  that  the 
iidet  was  part  of  the  Bay,  and  that  the  locus  in  quo  being  navigable 
waters,  if  the  Crown  could  grant  it  at  all,  the  public  had  nevertheloM 
the  right  to  use  it,  and  fish  in  it. 

Dixon  et  uL  v.  Snetsinger  (23  U.  C,  C.  P.,  235),  Held  : 

That  the  Kiver  St.  Lawrence  above  tide  water  is  a  navigable  river, 
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the  bed  of  which  is  vested  in  the  Crown,  and  therefore,  that  under  a 
grant  of  lots  described  as  bounded  by  the  water's  edge,  no  part  of  the 
bed  of  the  river  passed  to  the  grantee. 

In  Moffat  V.  Roddy,  M.  T.,  2  Vict. : 

The  Crown  cannot  grant  an  exclusive  right  of  Fishery  in  navigable 
waters.     (Robinson  &  Joseph's  Ontario  Digest,  Vo.  Fishery.) 

14.  Currency  and  Coinage. 

Story,  in  commenting  on  the  provision  of  the  U.  S.  Constitution  (Art.  1, 
sec.  8,  ss.  5)  which  confers  the  exclusive  power  on  the  General  Governnient  "to 
coin  money,  regulate  the  value  thereof  and  of  foreign  coin,"  says  (Coiiim.  U.  S. 
Const,  sec.  1113): 

The  object  of  the  power  is  to  produce  uniformity  of  value  through- 
out the  Union,  and  thus  preclude  its  citizens  from  the  embarrassments 
of  a  perpetually  fluctuating  and  variable  currency. 

Blackstone  says  (1  Comm.  276) :  "  The  power  to  coin  money  is  one 
of  the  exclusive  prerogatives  of  sovereignty,  and  is  almost  universally 
exercised  in  order  to  preserve  a  proper  circulation  of  good  coin  of  a 
known  value  in  the  home  market.  As  money  is  the  medium  of  Commerce 
it  is  the  king's  prerogative,  as  the  arbiter  of  domestic  commerce,  to  give 
it  authority  or  make  it  c.urrent,  that  its  value  may  be  known  on  inspec- 
tion. It  was  by  special  statute  made  High  Treason  to  counterfeit  the 
king's  money  as  being  a  crime  against  the  Supreme  Executive  power 
for,  if  every  individual  were  permitted  to  make  and  circulate  what  coin 
he  should  please,  there  would  be  an  opening  to  the  grossest  frauds  and 
impositions  on  the  public." 

15.   Banking,  Incorporation  of  Banks,  and  the  issue  of  Paper 

Money. 

If  Banking  Corporations  or  private  bankers  might  issue  and  circulate  notes, 
bills  of  credit,  or  paper  certificates  of  any  kind,  as  money,  the  exclusive  power 
conferred  upon  the  Federal  Government  over  the  currency  would  be  wholly 
ineflfectual. 

Macaulay  (Hist,  of  Eng.,  c.  20)  gives  the  following  account  of  the  establish- 
ment of  the  Bank  of  England  : 

Before  the  end  of  the  reign  of  Charles  the  Second,  a  new  mode  of  pay- 
ing and  receiving  money  had  come  into  fashion  among  the  merchants  of 
the  capital.  A  class  of  agents  arose  whose  office  was  to  keep  the  cash  of 
the  commercial  houses.  This  new  branch  of  business  naturally  feU  into 
the  hands  of  the  goldsmiths,  who  were  accustomed  to  traffic  largely  in 
the  precious  metals,  and  who  had  vaults  in  which  great  masses  of  bul- 
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lion  could  be  secured  from  fire  and  from  pobbers.  It  was  at  the  shops 
of  the  goldsmiths  of  Lombard  street  that  all  the  payments  in  coin  were 
made.     Other  traders  gave  and  received  nothing  but  paper.     .     .     . 

Two  clerks,  seated  in  one  counting  house,  did  what,  under  the  old 
system,  must  have  been  done  by  twenty  clerks  in  twenty  different 
establishments.  A  goldsmith's  note  might  be  transferred  ten  times  in  a 
morning ;  and  thus  a  hundred  guineas  locked  in  his  safe  close  to  the 
Exchange  did  what  would  formerly  have  required  a  thousand  guineas, 
dispersed  through  many  tills,  some  on  Ludgate  Hill,  some  in  Austin 
Friars,  and  some  in  Power  street. 

Gradually  even  those  who  had  been  loudest  in  murmuring  against 
the  innovation  gave  way,  and  conformed  to  the  prevailing  usage.     .     . 

The  advantages  of  the  modem  system  were  felt  every  hour  of  every 
day  in  every  part  of  London ;  and  the  people  were  no  more  disposed  to 
•relinquish  those  advantages  for  fear  of  calamities  which  occurred  at  long 
intervals  than  to  refrain  from  building  houses  for  fear  of  fires,  or  from 
building  ships  for  fear  of  hurricanes 

No  sooner  had  banking  become  a  separate  and  important  trade,  than 
men  began  to  discuss  with  earnestness  the  question  whether  it  would 
be  expedient  to  erect  a  national  bank.  The  general  opinion  seems  to 
have  h'en  decidedly  in  favor  of  a  national  bank,  nor  can  we  wonder 
at  this :  for  few  were  then  aware  that  trade  is  in  general  carried  on  to 
much  more  advantage  by  individuals  than  by  great  societies  ;  and  bank- 
ing really  is  one  of  those  few  trades  which  can  be  caiTied  on  to  as  much 
advantage  by  a  gieat  society  as  by  an  individual.  Two  public  banks 
had  long  been  renowned  throughout  Europe,  the  Bank  of  St.  George  at 
Genoa,  and  the  Bank  of  Amsterdam.  The  immense  wealth  which  was 
in  the  keeping  of  those  establishments,  the  confidence  which  they 
inspired,  the  prosperity  which  they  had  created,  their  stability — tried  by 
panics,  by  wars,  by  revolutions,  and  found  proof  against  all — were 
favorite  topics. 

After  the  revolution,  a  crowd  of  plans,  some  of  which  resemble  the 
fancies  of  a  child  or  the  dreams  of  a  man  in  a  fever,  were  pressed  on 
the  Government. 

In  1691  William  Paterson,  an  ingenious,  though  not  always  a  judi- 
cious, speculator  submitted  to  the  Government  a  plan  of  a  national 
bank ;  and  his  plan  was  favorably  received  both  by  statesmen  and  by 
merchants. 

The  plan  was  that  twelve  hundred  thousand  pounds  should  be  bor- 
rowed by  the  Government  on  what  was  then  considered  as  the  moder- 
ate interest  of  ten  per  cent.     In  order  to  induce  capitalists  to  advance 
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the  money  promptly  on  terms  so  favorable  to  the  public,  the  subscri- 
bers were  to  be  incorporated  by  the  name  of  "  The  Governor  and  Com- 
pany of  the  Bank  of  England."  The  Corporation  was  to  have  no  exclu- 
sive privilege,  and  was  to  be  restricted  from  trading  in  any  thing  but 
bills  of  exchange,  bullion,  and  forfeited  pledges. 

Upon  this  basis  a  Bill  (5  W.  &  M.  c.  20)  was  acccordingly  passed. 

.  .  .  A  clause  was  most  properly  inserted  which  inhibited  the 
Bank  from  advancing  money  to  the  Crown  without  authority  from 
Parliament.  Every  infraction  of  this  salutary  rule  was  to  be  punished 
by  forfeiture  of  three  times  the  sum  advanced ;  and  it  was  provided 
that  the  king  should  not  have  power  to  remit  any  part  of  the  per.alty. 

And  thus  a  Bill  which  purported  only  to  impose  a  new  duty  on  ton- 
nage for  the  security  and  benefit  of  such  persons  as  should  advance 
money  towards  carrying  on  a  war,  was  really  a  bill  creating  the  great- 
est commercial  institution  that  the  world  has  ever  seen. 

17.  Weights  and  Measures. 

Story  on  the  provision  of  the  U.  S.  Constitution  (Art.  1,  sec.  8,  ss.  5) 
givinu'  power  to  the  U.  S.  General  Government  to  "  fix  the  standard  of  weights 
and  measures,"  says  (Com.  Cons.  sect.  1117)  : 

"  In  England  the  power  is  said  by  Mr.  Justice  Blackstone  to  belong 
to  the  royal  prerogative ;  but  it  has  been  remarked  by  a  learned  com- 
mentator on  his  work  that  the  power  cannot  with  propriety  be  referred 
to  the  king's  prerogative,  for,  from  Magna  Charta  to  the  present  time, 
there  are  above  twenty  Acts  of  Parliament  to  fix  and  establish  the 
standard  and  uniformity  of  weights  and  measures." 

Blackstone  (1  Comm.  273)  says: 

"  The  regulation  of  weights  and  measures  for  the  advantage  of  the 
public  ought  to  be  universally  the  same  throughout  the  kingdom; 
being  the  general  criterions  which  reduce  all  things  to  the  same  or  an 
equivalent  value.  But,  as  weight  and  measure,  are  things  in  their 
nature  arbitrary  and  uncertain,  it  is  therefore  expedient  that  they  be 
reduced  to  some  fixed  rule  or  standard,  and  it  is  necessary  to  have 
recourse  to  some  visible,  palpable,  material  standard. 

19.  Interest. 

Mr.  Sergeant  Stephen  remarks,  (2  Coinni.  p.  94)  : 

That  the  gradual  relaxation  of  the  laws  against  usury  was  due  to 
the  diffusion  of  new  opinions  with  respect  to  the  policy  on  which  the 
former  system  was  founded.     Its  defence  had  in  modern  times  always 
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rested  on  the  apparent  necessity  of  protecting  the  needy  and  improvi- 
dent from  extortion — an  abuse  manifestly  more  incident  to  a  bargain 
for  the  loan  of  money  than  to  any  other  description  of  contract ;  and, 
though  the  difficulty  of  putting  an  entire  stop  to  the  mischief  was 
unquestionable,  this  was  deemed  no  reason  for  abstaining  from  all 
attempts  to  check  its  career. 

On  the  other  hand,  it  was  insisted  that  the  laws  against  usury  were 
so  ineffectual  to  deter  men  from  advancing  money  on  illegal  interest 
and,  when  not  actually  violated,  were  so  easily  capable  of  being  evaded, 
as  not  to  be  worthy  of  retention. 

It  was  said,  moreover,  that  they  tended  to  promote  the  very  evil 
which  they  were  designed  to  repress  ;  inasmuch  as  persons  who,  in 
defiance  of  the  law,  engaged  in  advances  of  this  description,  found  it 
necessary  to  compensate  themselves  for  the  legal  peril,  by  insisting  on 
a  more  exorbitant  return  for  their  money. 

And  it  was  further  maintained  that  these  laws  imposed  an  incon- 
venient and  impolitic  restraint  upon  the  price  of  money,  which  ought, 
like  other  commodities,  to  be  allowed  to  find  its  own  level  in  the  market. 

Under  the  influence  of  these  views,  the  total  abandonment  of  the 
former  policy  was  at  length  resolved  upon  by  the  Legislature. 

The  "  Bystander,"  1880,  p  238,  says : 

Laws  limiting  the  rate  of  interest  are  absurd.  Their  effect  would 
be  to  prohibit  any  one  who  had  not  the  best  security  to  offer  frcra 
borrowing  at  all,  even  in  his  utmost  need.  Practically,  such  persons 
would  pay  a  most  exorbitant  rate,  because  the  lender  would  have  to 
protect  himself  against  the  risk  of  illegality,  as  well  as  that  of  bad 
security. 

In  Roxs  etal.  v.  The  City  of  Montreal  (2  L.  N.,  p.  187),  Superior  Court, 
May,  1879  : 

The  Legislature  of  the  Province  of  Quebec,  by  41  Vict.,  c.  27,  author- 
ised the  Corporation  of  the  City  of  Montreal,  by  a  by-law,  to  exact  an 
increase,  addition  or  penalty  on  all  arrears  of  assessment  not  paid 
within  a  certain  delay. 

Held,  that  the  claim  by  the  Corporation  of  a  ten  per  cent,  increase  on 
overdue  assessments  is,  in  effect,  a  claim  to  charge  interest  at  ten  per  cent. 

And  that  the  Local  Legislature,  since  the  B.N.A.  Act,  has  no  power 
to  legislate  upon  the  subject  of  interest. 

Johnson,  J.,  in  rendering  judgment  said  :  By  whatever  name  they 
call  the  exaction  in  question,  it  is,  by  law,  still  interest,  and  nothing 
else  ;  they  cannot  change  its  nature  by  changing  its  name. 
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20.  Legal  Tender. 

The  exclusive  power  given  to  the  Federal  Government  to  authorise  the  tender 
of  coined  or  paper  money  in  payment  of  debts  is  founded  upon  the  same  gene- 
ral policy,  which  confided  to  the  general  Government  tlie  regulation  of  trade  and 
commerce  (ss.  2)  and  all  legislation  as  to  currency  and  coinage  (ss.  14)  and  the 
issue  of  paper  money,  (ss.  15.) 

The  policy  is  to  provide  and  establish  a  fixed  and  uniform  standard  of  value 
for  money  throughout  the  Dominion,  by  which  commercial  and  other  dealings 
of  the  citizens,  as  well  as  all  monied  transactions,  might  be  regulated,  and  a  solid 
foundation  laid  for  the  formation  and  discharge  of  contracts  and  of  the  obliga- 
tions created  thereby.     (Soe  Story,  Comm.  Cons.,  sec.  1366). 

In  Woodruff  V.  Trapnall,  (10  How.  190)  it  was  held  by  the  U.S.  Supreme* 
Court : 

That  a  provision  of  the  charter  of  the  Bank  of  the  State  of  Arkan- 
sas, to  the  effect  that  the  bills  of  the  Bank  "  shall  be  received  in  all 
payments  of  debts  due  to  the  State  of  Arkansas,"  constituted  a  conti- 
nuing contract  between  the  State  and  the  bill-holders  which  ran  with 
the  bills ;  and  an  Act  repealing  this  provision  was  held  to  be  invalid  as 
to  previously  issued  bills,  and  a  tender  to  the  State  of  such  bills  in 
payment  of  an  indebtedness  to  the  State  was  held  to  be  a  valid  tender, 
although  the  bills  came  into  the  possession  of  the  tenderer  after  the 
passage  of  the  repealing  Act." 

Similar  decisions  in  Furman  v.  Nicholl,  8  Wall  44,  and  State  v.  StoU,  17 
Wall  425. 

Phillimore  remarks,  ( International  Law,  4  vol.,  p.  620)  : 

It  is  a  maxim  of  universal  jurisprudence  that  if  the  obligee  or  cre- 
ditor refuse  to  receive  his  due  when  tendered  to  him  the  debtor  or 
obligor  is  not  to  suffer  by  his  caprice  .  .  and  if  a  tender  by  the  deb- 
tor with  refusal  to  receive  by  the  creditor  operates  as  a  discharge  by 
the  lex  loci  contractus  it  will  be  respected  as  a  valid  discharge  every- 
where. 

Todd,  (Col.  Gov.  in  Col.,  p.  151),  informs  us  that: 

Owing  to  serious  financial  embarrassments  in  the  Colony  of 
Queensland,  ministers  had  tendered  to  the  Governor  their  advice  that, 
in  order  to  sustain  the  public  credit,  there  should  be  an  immediate  issue 
of  inconvertible  paper  currency  in  the  shape  of  Legal  Tender  notes  to 
an  amount  not  exceeding  two  hundred  thousand  pounds. 

The  Governor,  on  Imperial  considerations,  refused  to  give  the  Royal 
assent  to  the  Bill.  On  the  resignation  of  the  Ministry,  the  emergency 
was  met  by  a  new  Ministry,  by  the  introduction  of  a  Bill  authorizing 
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the  issue  of  treasury  bills  to  the  amount  of  three  hundred  thousand 
pounds.  This  Bill  received  the  assent  of  the  Governor,  the  Colonial 
Secretary,  Lord  Carnarvon,  expressing  his  entire  approval  of  the 
Governor's  conduct. 

21.  Bankruptcy  and  Insolvency. 

In  the  exercise  of  the  powers  conferred  by  this  sub-section  the  Dominion 
Parliament  passed  the  Insolvent  Act  of  1869,  which  superseded  the  Insolvent 
Act  of  1864  of  the  Province  of  Canada,  and  all  such  le£;i.>latioQ  as  existed  in 
the  several  Provinces  anterior  to  the  B.  N.  A.  Act,  18G7;  and  in  1875  it  re- 
placed the  Act  of  1869,  by  38  Vict.,  ch.  16,  which  was  amended  several  times 
and  at  last  totally  repealed  in  the  session  of  1880. 

Mr.  Sergeant  Stephen,  remarks  upon  the  law  of  Bankruptcy  in  England  (2 
Com.  p.  145)  : 

"The  foundation  of  the  law  of  bankruptcy  in  this  country  is  a 
Statute  of  34  and  35  Henry  VIII.,  c.  4,  which  was  pointed  at  persons 
who  should,  in  the  language  of  that  day,  *  make  bankrupt*  and  it 
more  particularly  described  them  as  those  *  who  obtain  other  men's 
goods  and  then  suddenly  flee  to  parta  unknown  or  keep  their  houses, 
and  there  consume  their  substance  without  paying  their  debts,*  and  it 
proceeded  to  direct  that,  upon  every  complaint  in  writing  made  to  the 
Lord  Chancellor  or  other  dignitaries  therein  mentioned,  the  bodies  of 
the  offenders,  and  their  lands,  goods  and  chattels,  should  be  ordered  by 
their  wisdom  and  discretion  for  payment  of  all  the  creditors  rateably 
according  to  the  quantity  of  their  debts.  The  jurisdiction  created  by 
this  Statute  for  correction  of  the  abuses  which  it  describes  was  one 
unknown  to  the  common  law ;  and  it  was  soon  afterwards  followed  by 
another  Statute  in  further  development  of  the  new  system.     .     . 

So  far  everything  was  in  favor  of  the  creditor,  for  the  bankrupt  being 
in  those  days  considered  as  a  criminal,  could  naturally  expect  no  favor  at 
the  hands  of  the  Legislature ;  but  at  length  it  appeared  harsh  to  strip  a 
man  of  all  his  resources  without  relieving  him  at  the  same  time  from  his 
difficulties,  and  by  4  Anne,  c.  17,  it  was  consequently  provided,  in  imita. 
tion  probably  of  the  Roman  law  of  cession,  that  a  bankru]>t  trader,  who 
had  thus  been  compelled  to  surrender  the  whole  of  his  effects,  and  had  in 
all  matters  conformed  to  the  law  of  bankruptcy,  should  be  entitled  to  his 
discharge  from  all  further  liability  for  the  debts  theretofore  contracted." 

Story  in  his  CommcnUiriM  (seotion  1100)  on  a  similar  oUaM  in  the  U.  S. 
Constitution,  giving  to  the  Federal  Government  the  power  to  establish  "  uniform 
laws  on  the  subject  of  Bankruptcies  '*  (Art.  1,  sco.  8,  M.  4),  quotes  from  the 
"  Federalist  "  as  follows  : 
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The  power  of  establishing  uniform  laws  of  bankruptcy  is  so  intimate- 
ly connected  with  the  Ilegulation  of  Commerce,  and  will  prevent  so 
many  frauds,  where  the  parties  or  their  property  may  lie  or  be  removed 
into  different  States,  that  the  expediency  of  it  seems  not  likely  to  be 
drawn  in  question. 

The  general  object  of  all  bankrupt  and  insolvent  laws  is,  on  the 
one  hand,  to  secure  to  creditors  an  appropriation  of  the  property  of 
their  debtors  pro  tanto  to  the  discharge  of  their  debts,  whenever  the 
latter  are  unable  to  discharge  the  whole  amount ;  and  on  the  other 
hand,  to  relieve  im[X)rtunate  and  honest  debtors  frqm  perpetual  bondage 
to  their  creditors,  either  in  the  shape  of  unlimited  imprisonment  to 
coerce  payment  of  their  debts,  or  of  an  absolute  right  to  appropriate 
and  monopolize  all  their  future  earnings. 

Imprisonment,  as  a  civil  remedy,  admits  of  no  defence,  except  as  it 
is  used  to  coerce  fraudulent  debtors  to  yield  up  their  present  property 
to  their  creditors. 

One  of  the  first  duties  of  legislation,  while  it  provides  amply  for  the 
sacred  obligation  of  contracts  and  the  remedies  to  enforce  them,  certain- 
ly is,  pari  passu,  to  relieve  the  unfortunate  and  meritorious  debtor  from 
a  slavery  of  mind  and  body,  which  cuts  him  off  from  a  fair  enjoyment 
of  the  common  benefits  of  society,  and  robs  his  family  of  the  fruits  of 
his  labor,  and  the  benefits  of  his  paternal  superintendence. 

In  Regina  v.  Chandler  (1  Hannay  548),  Held,  by  the  Supreme  Court  of  New 
Brunswick  : — 

That  an  Act  of  Legislature  of  the  Province  of  New  Brunswick,  in 
reference  to  "  Insolvent  Confined  Debtors,"  passed  in  1868,  which 
provides  for  the  examination  of  a  debtor  before  a  Judge  as  to  his  ability 
to  pay  his  debts,  and  for  his  discharge  from  gaol,  or  the  limits  as  to  the 
suit  for  which  he  was  confined,  where  his  inability  to  pay  is  shown,  and 
where  he  has  made  no  fraudulent  transfer  or  undue  preference,  is  ultra 
vires  as  legislating  upon  the  subject  of  insolvency,  a  subject  exclusively 
assigned  to  the  Parliament  of  Canada  by  the  B.  N.  A.  Act  of  1867, 
sec.  91,  sub-section  21. 

In  The  Queen  v.  Dow  et  al.  (1  Pugs.  300,  reported  under  sect.  92,  ss.  13)  : 

The  Supreme  Court  of  New  Brunswick  intimated  that  it  should 
be  governed  in  deciding  that  case  by  the  principle  of  construction  it  had 
enunciated  in  the  interpretation  of  the  B.  N.  A.  Act,  in  Eegina  v. 
Chandler,  but  on  Appeal,  Queen  v.  Dow  et  al.,  was  reversed  by  the  Privy 
Council  (L.  E.  6,  P.  C.  272)  and  the  principle  of  construction  enunci- 
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ated  in  that  case  by  the  Supreme  Court  of  New  Brunswick  was  disap- 
proved. 

In  CoU  V.  Watson  (3  Q.  L.  R  1 57,  C.  S.)  Plamondon,  J.,  Jug^  que : 

En  imposant  un  droit  par  TActe  des  Licenses  de  Quebec,  1870,  sur 
le  produit  de  la  vente  des  biens  d'un  failli  faite  en  vertu  de  TActe  de 
Faillite,  1869,  et  en  restreignant  les  j^ouvoirs  des  syndics  dans  la  mise 
en  operation  de  cette  loi,  la  Legislature  de  la  Province  de  Quebec  a  agi 
ultra  vires ;  elle  a  usurpd  une  jurisdiction  en  dehors  des  pouvoirs  spd- 
ciaux  qui  lui  sont  confer^s  par  PActe  de  I'Amerique  Britannique  du 
Nord. 

In  Re  Huffman,  an  Insolvent  (5  Can.  L.  J.,  N.  8.  71),  1869,  Sherwood,  Co. 
Judge,  said  : — 

The  Insolvent  Act  of  the  late  Province  of  Canada  required  that  all 
notices  under  that  Statute  should  be  published  in  the  Canada  Gazette.  .  . 

If  the  Act  is  to  be  construed  literally,  it  interferes  directly  with  the 
Statute  of  Canada  respecting  insolvency  which  is  now  in  force  in 
Ontario,  and  deals  with  a  subject  which  the  Imj>erial  Legislature  has 
placed  exclusively  under  the  Parliament  of  Canada.  It  appears, 
however,  to  me,  on  full  consideration  of  the  subject,  that  the  Act  of 
Ontario  was  only  intended  to  apply  to  notices  that  were  connected  with 
matters  over  which  it  had  control,  either  exclusively  or  jointly,  with 
the  Legislature  of  Canada,  and  not  to  those  within  the  authority  of  the 
last  mentioned  Legislature. 

The  Act  of  the  late  Province  should,  I  think,  govern  as  to  notices 
in  Bankruptcy. 

In  McAlinon  v.  Pine  (2  Pujra.  44),  Held : 

That  an  Act  of  the  Province  of  New  Brunswick  passed  since  Con- 
federation, extending  to  a  whole  county  the  gaol  limits  established 
before  Confederation,  for  any  person  in  the  custody  of  the  Sheriff  under 
civil  process,  did  not  when  applied  to  an  insolvent  so  relate  to  Insol- 
vency as  to  be  ultra  vires  of  the  Local  Legislature. 

In  Armstrong  v.  McCutchin  (2  Pugsley  383,  S.  C.  of  N.B.),  Ritchie,  C.  J., 
reiunrkcd  that : 

By  the  Imjierial  Act,  legislation  on  bankruptcy  and  insolvency  is 
confined  exclusively  to  the  Dominion  Parliament ;  and  in  like  manner 
legislation  on  "  civil  rights  "  and  procedure  in  civil  suits  belongs  to  the 
Local  Legislature.  Legislation  on  bankruptcy  and  insolvency  neces- 
sarily involves  an  interference  to  a  certain  extent  with  "  civil  rights  " 
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and  "  procedure  in  civil  suits,"  and  so  far  as  such  is  necessary  for,  and 
incident  to,  legislation  on  bankruptcy  and  insolvency  it  is  within  the 
power  of  the  Dominion  Parliament  to  deal  with  these  subjects ;  and 
when  the  Local  Legislature  deals  directly  with  bankruptcy  or  insolvency, 
or  the  legislation  of  the  Dominion  Parliament  and  the  local  legislation 
conflict,  80  much  of  the  legislation  of  the  Local  Legislature  as  so  deals 
or  interferes,  or  is  in  conflict  with,  the  legislation  of  the  Dominion 
Parliament,  is  ultra  vires. 

In  ReexparU  Killam  (14  Can.  L.  J.,  N.S.  242),  Savary,  Co.  Judge,  held  : 

The  Dominion  Parliament  in  legislating  on  bankruptcy  and  insol- 
vency, may,  in  carrying  out  its  policy  on  these  subjects,  override  any 
local  enactments,  and  assert  its  paramount  authority  throughout  the 
whole  field  of  the  law  of  property  and  civil  rights. 

In  Perlei/  et  al.  v.  Burpee  (Sunbury  Election  Petition),  Duff,  J.,  said : 

In  my  opinion,  Parliament  had  ample  power  to  prescribe  the  pro- 
cedure in  Bankruptcy  and  Insolvency ;  its  legislation  with  regard  to 
Insolvency  is  not  inconsistent  with  the  authority  of  the  Provincial 
Legislatures  under  sub-section  14  of  sect.  92.  Bankruptcy  is  a  system 
of  law  which  has  been  known  in  England  for  between  two  and  three 
centuries ;  and  which  was  once  introduced  into  this  Province,  under  a 
Provincial  Act,  previous  to  the  Union.  It  is  a  system  which  provides 
for  the  distribution  of  the  debtor's  property  amongst  his  creditors  in  a 
mode  specially  directed  by  Statute  and  unknown  to  the  Common  Law. 
In  some  respects  its  policy  is  opposed  to  that  of  the  Common  Law  ;  in 
this  especially,  that  it  takes  from  the  judgment  creditor  the  preference 
that  the  Common  Law  accorded  to  him  as  the  reward  of  his  vigilance. 
It  involves  a  procedure  peculiar  to  itself,  without  which  it  cannot  be 
worked  out. 

Bankruptcy  and  Insolvency  are  well  known  legal  terms  expressing 
systems  of  legislation  with  which  the  subjects  of  this  country,  and  proba- 
bly of  most  other  civUized  countries,  are  perfectly  familiar.  They  describe 
in  their  known  legal  sense,  provisions  made  by  law  for  the  administration 
of  the  estate  of  persons  who  may  become  bankrupt  or  insolvent,  accord- 
ing to  rules  and  definitions  prescribed  by  law,  including  of  course  the 
conditions  and  the  manner  in  which  that  law  is  to  be  brought  into  oper- 
ation, and  the  effect  of  its  operation. 

Bankruptcy  thus  has  acquired  a  legal  technical  meaning.  Ex  vi 
termini  it  imports  the  necessary  procedure  for  the  administration  of 
the  estate  of  the  insolvent ;  the  prescribing  of  the  conditions  and  rules 
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under  which  it  shall  be  brought  into  operation,  and  the  manner  of 
bringing  it  into  operation. 

Bankruptcy  and  Insolvency  are  comprised  in  class  21,  of  section  91 ; 
and  therefore,  according  to  the  concluding  words  of  that  section,  they 
shall  not  be  deemed  to  come  within  class  14,  sub-section  92. 

In  Cushing  v.  Dupuy  (42  L  T.,  N.  S.  445),  Held,  by  their  Lordships  of 
the  Privy  Council  : 

That  it  is  a  necessary  implication  that  the  Imperial  Statute  in 
assigning  to  the  Dominion  Parliament  the  subjects  of  Bankruptcy  and 
Insolvency,  intended  to  confer  upon  it,  legislative  power  to  interfere  with 
property,  civil  rights,  and  procedure  within  the  Provinces,  so  far  as  a 
general  law  relating  to  those  subjects  might  affect  them. 

L' Union  St.  Jacques  de  Montreal  v.  Bdisie,  1874  (L.  R.  6  P.  C.  31). 

This  was  an  appeal  to  the  Privy  Council  from  the  Q.  B.,  Montreal. 

The  majority  of  Judges  in  the  Court  below,  Duvnl,  C.J.,  Drummond  and 
Monk,  J.J.  (Caron  and  Badjiley,  J.J.,  dissenting)  considered  that  the  Provincial 
Legislature  in  passing  the  Provincial  Act  had  legislated  on  a  matter  coming 
within  the  class  of  "  insolvency,"  and  which  belonged  under  the  91st  seciiou 
of  the  Imperial  Act  to  the  exclusive  authority  of  the  Purliiment  of  Canada. 

Held,  by  their  Lordships  of  the  Privy  Council : 

That  the  Act  of  the  Provincial  Legislature  of  Quebec  (33  Vict.,  c. 
68),  which  purported  to  deal  solely  with  the  affairs  of  a  particular 
Society  in  the  Province,  and  by  legislation  relieve  them  from  a  state  of 
extreme  financial  embarrassment,  is  within  the  legislative  capacity  of 
that  Legislature. 

That  the  Provincial  Act  related  expressly  to  a  matter  "  of  a  merely 
local  or  private  nature  in  the  Province,"  which,  by  the  92nd  section, 
sub-sec.  16,  of  the  B.  N.  A.  Act  of  1867,  is  assigned  to  the  exclusive 
competency  of  the  Provincial  Legislature. 

That  the  competency  of  the  Provincial  Legislature  over  this  matter 
is  not  qualified  by  reason  of  its  coming  within  class  21  "  of  Bankruptcy 
and  Insolvency,"  one  of  the  classes  of  subjects  specially  enumerated 
in  sec.  91  as  being  under  the  exclusive  authority  of  the  Parliament  of 
Canada. 

Their  Ix)rdships  observed,  that  the  s(]i(iii(«  of  enumeration  in  that 
section  is  to  mention  various  categories  of  <^'riK'ral  subjects  which  may 
be  dealt  with  by  legislation.  There  is  no  indication  in  any  instance 
of  anything  being  contemplated,  except  what  may  be  properly  described 
as  general  legislation.     ...     No  such  general  law  covering  this 
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particular  association  is  alleged  ever  to  have  been  passed  by  the 
Dominion,  .  .  and  to  suggest  the  possibility  of  such  a  law  as  a 
reason  why  the  power  of  the  Provincial  Legislature  over  this  local  and 
private  association  should  be  in  abeyance  or  altogether  taken  away,  is 
to  make  a  suggestion  which,  if  followed  up  to  its  consequences,  would 
go  very  far  to  destroy  that  power  in  all  cases. 

Upon  the  same  principle  by  article  7,  which  gives  to  the  Dominion 
the  exclusive  right  of  legislating  as  to  all  matters  coming  under  the 
head  of  "  Militia,  Military  and  Naval  Service  and  Defence,"  any  part  of 
the  land  in  the  Province  of  Quebec  might  be  taken  by  the  Dominion 
Legislature  for  the  purpose  of  military  defence;  and  the  argument  is,  if 
pushed  to  its  consequences,  that,  because  this  which  has  not  been  done 
as  to  some  particular  land  might  possibly  have  been  done,  therefore,  it 
not  having  been  done,  all  power  over  that  land,  and,  therefore,  over  all 
the  land  in  the  Province,  is  taken  away,  so  far  as  relates  to  legislation 
concerning  matters  of  a  merely  local  or  private  nature  :  that,  their 
Lordships  think,  is  neither  a  necessary  or  reasonable,  nor  a  just  and 
proper  construction. 

Lord  Selborne  in  delivering  the  judgment  of  their  Lordships,  said  : 
"  The  fa-^t  that  this  particular  society  appears  upon  the  face  of  the  Pro- 
vincial Act  to  have  been  in  a  state  of  embarrassment,  and  in  such  a 
financial  condition  that,  unless  relieved  by  legislation,  it  might  have 
been  likely  to  come  to  ruin,  does  not  prove  that  it  was  in  any  legal 
sense  within  the  category  of  insolvency.  And,  in  point  of  fact,  the  whole 
tendency  of  the  Act  is  to  keep  it  out  of  that  category,  and  not  to  bring 
it  into  it  .  ,  their  Lordships  are  clearly  of  opinion  that  this  is  not 
an  Act  relating  to  bankruptcy  and  insolvency. 

In  Sturg^s  v.  Crowninshields  (4  Wheat.  123),  Held  : 

That  a  State  has  authority  to  pass  a  bankrupt  law,  provided  such 
law  does  not  impair  the  obligation  of  contracts  within  the  meaning  of 
the  Constitution,  Art  1,  s.  10,  and  provided  that  there  be  no  Act  of  Con- 
gress in  force  to  establish  a  uniform  system  of  bankruptcy  conflicting 
with  such  law. 

In  Damon  8  Appeal,  Supreme  Judicial  Court  of  Maine,  it  was  decided  : 

That  the  Constitution  of  the  United  States  does  not  prohibit  the 
enactment  of  an  insolvent  law  by  a  State. 

That  the  Insolvent  Act  of  Maine  having  been  enacted  while  the 
federal  bankrupt  law  was  in  force,  went  into  full  operation  upon  repeal 
of  the  bankrupt  law,  and  not  before. 
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That  a  statute  may  be  passed  to  go  into  effect  at  a  future  date,  and 
it  is  immaterial  whether  the  suspension  of  its  operation  be  by  its  own 
express  provision  or  by  virtue  of  some  paramount  law,  as,  e.  g.^  the  exis- 
tence of  an  Act  of  Congress  on  the  same  subject. 

That  the  provision  of  Stat.  1878,  c.  74,  sect.  15,  authorizing  the 
sequestration  of  the  estate  of  an  insolvent  without  previous  notice  to 
him,  is  not  unconstitutional  for  that  cause. 

On  Decem])er  9th,  1878,  the  judge  of  the  Court  of  Insolvency,  on 
application  of  the  creditors  of  the  appellant,  issued  a  warrant  for  taking 
possession  of  the  Appellant's  estate,  in  accordance  with  the  provisions 
of  Stat.  1878,  c.  74,  §§  14,  15. 

On  return-day,  Damon  filed  a  motion  alleging,  in  substance,  that 
he  was  adjudged  an  insolvent  on  December  9th,  1878,  on  the  petition 
of  his  creditors,  and  without  any  notice  to  himself,  contrary  to  the  law 
of  the  land ;  that  the  statute  under  which  he  was  so  adjudged  is  uncon- 
stitutional and  void,  for  that,  when  said  statute  was  enacted,  to  wit, 
February  21st,  1878,  the  federal  bankrupt  law  was  in  force,  and  so 
continued  until  September  1st,  1878;  that  the  state  statute  did  not 
take  effect  upon  its  passage,  or  at  the  expiration  of  thirty  days  after 
the  recess  of  the  Legislature  which  enacted  it,  by  reason  of  the  federal 
bankrupt  law  ;  and  that  the  state  statute  never  became  of  effect.  The 
prayer  of  the  motion  was  for  a  dismissal  of  the  proceedings  against  him. 

The  judge  of  the  Court  of  Insolvency  overruled  the  motion  ;  and 
Damon  appealed  to  the  Supreme  Judicial  Court. 

The  appellant  cited  1  Kent  Com.  387  ;  Houston  \,  Moore,  5  Wheat 
21 ;  Rev.  Stat.,  c.  1,  sect.  3  ;  Const.  Maine,  art.  1,  sects.  1,  9;  U,  S. 
Const.  7th  Amend.,  14th  Amend. ;  Barron  v.  Mayor  Baltimoi^e,  7 
Pet.  243;  Taylor  v.  Porter,  4  Hill.  140. 

The  opinion  of  the  Court  was  delivered  by 

Appleton,  C.J. — The  insolvent  law  of  this  state,  c.  74  of  the  Acts 
of  1878,  was  enacted  while  the  bankrupt  law  of  the  United  States  was 
in  full  operation.  The  proceedings  in  the  case  before  us  are  under  the 
insolvent  law  of  this  state,  and  were  commenced  since  the  repeal  of  the 
bankrupt  law. 

I.  It  is  objected  that  the  statute  of  this  state  is  unconstitutional 
and  void,  because  enacted  while  the  bankrupt  Act  of  the  United  States 
was  in  full  force. 

It  is  provided  by  sect.  8  of  the  first  article  of  the  Constitution  of  the 

United  States  that  "  Congress  shall  have  power     ...     to  establish 

.     .     .     uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
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United  States."  Here  is  no  prohibition  against  the  passage  of  bankrupt 
or  insolvent  laws  by  the  states.  As  long  as  the  National  Government^ 
abstains  from  legislation  on  this  subject  the  states  may  act.  "  It  is 
sufficient  to  say,"  observes  Marshall,  C.  J.,  in  Sturges  v.  Crowninshields, 
4  Wheat.  122,  "  that  until  the  power  to  pass  uniform  laws  on  the  sub- 
ject of  bankruptcies  be  exercised  by  Congress,  the  states  are  not  for- 
bidden to  pass  a  bankrupt  law,  provided  it  contain  no  principle  which 
violates  the  tenth  section  of  the  firat  article  of  the  Constitution  of  the 
United  States."  The  right  of  the  states  to  pass  insolvent  or  bankrupt 
laws,  and  that  the  power  given  to  the  United  States  is  not  exclusive, 
has  been  repeatedly  affirmed  :  Boyle  v.  Zacharie,  6  Pet.  348  ;  Cook  v. 
Moffat,  5  How.  310  ;  Baldwin  v.  Hale,  1  WaU.  223. 

If  there  is  a  state  law  on  the  subject,  the  subsequent  passage  of  a 
Bankrupt  law  by  Congress  neither  repeals  nor  annuls  it.  It  only 
suspends  its  operation  so  far  as  the  law  of  the  State  may  be  in  conflict  with 
the  Act  of  Congress.  As  was  said  by  Bartol,  C.J.,  in  Lavender  v. 
Qosnell,  43  Md.  153,  "the  Act  of  Congress  suspends  the  state  law  but 
does  not  repeal  it.  Proceedings  commenced  under  the  state  law  prior 
to  the  passage  of  the  Bankrupt  Act  may  be  carried  on  to  their  final 
termination  in  accordance  with  the  provisions  of  the  state  law  :  "  Judd 
V.  Ives,  4  Mete.  401  ;  Chamberlain  v.  Perkins,  51  N.  H.  337. 

In  Iowa  it  was  held  that  the  state  Insolvent  law  was  not  nullified, 
superseded  or  suspended  by  the  Bankruptcy  law,  and  that  jurisdiction 
might  be  exercised  under  the  former  until  proceedings  had  been  com- 
menced under  the  Act  of  Congress  :  Reed  v.  Taylor,  32  Iowa  209.  But 
it  is  not  required  to  go  to  the  length  of  the  case  last  referred  to. 

While  the  bankrupt  law  is  in  full  force,  it  has,  or  may  have, 
jurisdiction  of  cases  within  its  provisions.  "  Upon  the  repeal  of  that 
law,"  observes  Dewey,  J.,  in  Atkins  v.  Spear,  8  Met.  491,  "  the 
Insolvent  law  of  Massachusetts  was  revived,  and  with  its  revival  all 
the  limitations  and  restrictions  upon  the  right  to  a  discharge  revived, 
although  the  acts  occurred  during  its  suspension."  The  bankrupt  law 
merely  suspending  the  state  Insolvent  laws,  upon  its  repeal  they  at 
once  revive  and  need  not  be  re-enacted :  Lavender  v.  Gosnell,  supra. 
"  If  the  right  of  the  States  to  pass  a  bankrupt  law  is  not  taken  away 
by  the  mere  grant  of  the  power  to  Congress,"  observes  Marshall,  C.  J., 
in  Sturgis  v.  Crowninshield,  supra,  "  it  cannot  be  extinguished ;  it 
can  only  be  suspended  by  the  enactment  of  a  general  bankrupt  law. 
The  repeal  of  that  law  cannot,  it  is  true,  confer  the  power  on  the  States ; 
but  it  removes  a  disability  to  its  exercise,  which  was  created  by  the 
Act  of  Congress." 
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We  now  come  to  the  question  whether  the  State  can  pass  an 
Insolvent  or  Bankrupt  law  during  the  existence  of  an  Act  of  Congress 
on  the  subject.  In  other  words,  whether  the  Act  under  discussion  is 
n  force.  Its  validity  is  unquestioned  unless  absolutely  void  in  its 
inception. 

No  constitutional  provision  has  been  violated ;  for  the  passage  of 
such  a  law  is  not  merely  not  prohibited,  but  it  is  impliedly  sanctioned 
by  the  clause  giving  Congress  power  over  the  subject-matter  of 
Bankruptcies.  The  Legislature  may  pass  a  law  to  take  effect  instantly, 
or  at  a  future  day,  or  on  the  happening  of  a  future  event.  If  the 
statute  had  said  that  it  was  to  take  effect  upon  and  after  the  repeal  of 
the  bankrupt  law  of  Congress,  there  could  have  been  no  doubt  as  to 
its  validity.  But  such  is  the  precise  effect  of  the  law  without  the 
insertion  of  any  such  provision.  The  Act  of  Congress  is  the  paramount 
law  on  the  subject  when  called  into  action.  The  law  of  the  State  is 
subordinate  to  it.  The  efficient  action  of  the  State  law  is  suspended  for 
the  time  being  precisely  as  in  the  cases  already  considered,  when  a 
national  bankrupt  law  was  passed  subsequently  to  a  State  law  on  the 
same  subject.  The  State  may  pass  a  law  which  is  subordinate  to  the 
paramount  authority  of  national  legislation,  and  is  only  subordinate  to 
that,  but  which,  when  that  ceases  to  have  force  by  reason  of  its  repeal, 
has  at  once  the  vigor  of  law.  Whether  the  law  of  the  State  is  existent 
and  superseded  by  the  subsequent  legislation  of  Concrress,  or  is  inoper- 
ative by  reason  of  precedent  congressional  action,  can  make  no  differ- 
ence. In  either  case  the  efficiency  of  the  State  law  is  alike  suspended 
and  in  abeyance  while  the  Act  of  Congress  is  in  force,  and  when  that 
is  repealed  the  law  of  the  State  at  once  and  instantly  becomes  operative, 
and  action  may  be  had  under  its  provisions. 

II.  It  is  urged  that  the  law  was  invalid  because  it  did  not  go  into 
complete  operation  after  its  passage.  But  that  is  not  requisite  to  its 
validity.  It  does  go  into  partial  operation  on  its  passage.  It  was  a 
law  valid  in  all  respects,  and  to  be  obeyed,  except  so  far  as  it  was  in 
conflict  with  the  statute  of  the  United  States.  When  that  conflict 
ceased,  the  law  went  into  full  operation.  It  was  a  law  to  go  into  full 
effect  when  it  ceased  to  be  in  conflict  with  the  Act  of  Congress,  and 
whether  that  was  inserted  in  the  Act,  or  left  as  the  legal  result  from 
the  relation  of  the  State  and  National  Government  to  each  other,  can 
make  no  difference. 

Judgment  affirmed.    19  American  Law  Register  N.  S.  367. 

In  Rt  Eenley  dc  Co.,  (26  W.  R.  886 ;  39  L.  J.  N.  S.  53),  Held : 
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That  the  Crown  is  not  bound  by  any  Statute,  unless  expressly 
named  in  it ;  and  that,  although  the  Crown  gave  its  assent  to  the 
Imperial  Bankruptcy  Act  which  declares  that  the  assets  of  the  bankrupt 
are  to  be  distributed  among  the  creditors  par  passu,  the  Crown  still 
retains  its  priority  over  other  creditors  as  to  taxes  due  to  the  Crown. 

22.  Piitents  of  Invention  and  Discovery. 

Story  remarks  (Couim.  Sec.  1147)  on  the  analoi^ous  power  of  legislation 
conferred  by  the  U.  S.  Constitution  on  the  U.  S.  Federal  Government,  that: 

The  only  boon  which  could  be  offered  to  inventors  to  disclose  the 
secrets  of  their  discoveries  would  be  the  exclusive  right  and  profit 
of  using  them  as  a  monopoly,  for  a  limited  period.  It  was  beneficial 
to  all  parties  that  the  National  Government  should  possess  this  power. 

The  right  to  useful  inventions  seems  to  belong  to  the  inventors  as 
a  common  law  right. 

Dixon  V.  London  Small  Arms  Company  (1  L.  R.  App.  Cases  G32 ;  25  W. 
R  142),  Held,  by  the  House  of  Lords  : 

That  the  Crown  has  the  right  to  the  use  of  a  patented  process  or 
invention  without  compensation  to  the  patentee. 

That  this  right  of  the  Crown  is  not  because  the  Crown  is  impliedly 
excepted  from  the  effect  of  the  Letters  Patent,  but  because  the 
privilege  thereby  granted  is  granted  against  the  subjects  only,  and  not 
against  the  Crown.  But,  held,  that  in  this  case  the  contract  being  a 
contract  of  sale  by  the  defendants  to  the  Crown  and  not  a  contract  of 
agency,  the  defendants  cannot,  not  being  agents  or  servants  of  the  Crown, 
set  up  the  immunity  which  the  Crown  enjoys,  and  were  liable  in  an 
action  by  the  plaintiff  (as  assignee  of  the  patent)  for  an  infringement. 

In  Feathers  v.  The  Queen  (12  L.  J.  N.  S.,  114)  held  : 

That  an  ordinary  grant  of  Letters  Patent  to  a  subject,  for  an  inven- 
tion does  not  exclude  the  Crown  from  using  the  invention  without  the 
license  of  the  Patentee. 

That  the  Crown  is  not  responsible  for  an  infringement  of  a  patent 
by  the  Lords  of  the  Admiralty ;  the  remedy  is,  by  action  against  the 
wrong-doers. 


23.  Copyrights. 

Hallam,  in  his  introduction  to  the  Literature  of  Europe,  says  (vol.  1,  p.  346), 
that  the  earliest  instance  of  protection  afforded  to  a  copyright  for  printing  books 
was  in  1469  by  the  Senate  of  Venice. 
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A  copjrii^ht  was  admitted  to  be  a  common  law  right  and  further  secured  by 
the  JStitute  ot*  8  Anue,  c.  19.  By  5  and  6  Vict.  Imp.  it  was  enacted  that  copy- 
right shall  be  deemed  personal  property. 

But  the  subjict  of  copyrights  is  now  mainly  regulated  by  the  Imperial  Copy- 
right Act  of  1842  (.')  and  6  Vict.,  c.  45),  which  repealed  8  Anne,  c.  19 — 
41  Geo.  3,  c.  107,  and  51  Geo.  3,  c.  156  (2  Stephen's  Com.  p.  41). 

By  5  and  6  VVm.  4,  c.  65,  it  is  extended  to  oral  lectures.  Also  by  decisions  of 
the  Courts,  Dramatic  Fiecen  and  Musical  Per/omiancfs  are  protected  by  the  con- 
struction given  to  the  Copyright  Act  of  1842,  also  extended  by  special  statutes  to 
engravings  and  prints  and  sculptures,  models  and  oists,  designs  /or  articles 
whether  of  ornament  or  utility,  und  paintings,  drawings  and  photographs. 

Also  protection  by  Statute  under  certain  conditions  are  nflforded  to  literary 
and  other  productions  thougii  first  published  in  a  foreign  country. 

The  Imperiiil  Statute,  38  and  39  Vict.,  c.  53,  gives  legislative  effect  to  the 
Dominion  Copyright  Act,  38  Vict.,  c.  88. 

In  Low  V.  Routltdge  (10  Jur.  N.  S.,  922),  Kindersley,  V.  C,  said : 
Every  Copyright  Act  has  for  its  end  and  object  the  encouragement 
of  learning,  and  professes  to  encourage  learning  by  holding  out  to  men 
of  learning  and  genius  some  advantage  to  arise  from  the  comi)Osition 
and  publication  of  their  works  ;  and  the  sort  of  consideration  professed 
is  this :  to  give  the  author  so  composing  and  publishing  his  work  a 
monopoly,  limited  in  point  of  duration,  but  still,  in  fact,  a  monopoly. 

It  is  in  the  nature  of  a  bargain  between  the  public  and  an  author, 
that  is,  the  comiK)ser  of  a  work.  The  public,  although  feeling  that  a 
monopoly  is,  per  se,  an  evil,  considers  that  that  evil  is  more  than  com- 
pensated for,  by  the  inducement  held  out  to  men  of  learning  and  genius 
to  produce  works  which  may  be  useful  for  the  encouragement  of  learn- 
ing, and  the  promotion  of  literature  and  science. 

In  Smile*  v.  Bel/ord  et  al.  (1  Ont.  Ap.,  p.  436),  1877,  held  by  a  unani- 
mous (.'ourt  (aflSrming  the  Judguunt  of  Proudfoot  V.  C,  23  Gr.  Ch.,  p.  590)  : 

That  the  Imperial  Parliament  did  not,  by  the  British  North  America 
Act  of  1867  (Section  91),  divest  themselves  of  all  power  res|)ecting 
British  Copyright  in  Canada.  There  is  nothing  in  that  Act  indicating 
any  intention  of  the  Imperial  Parliament  to  abdicate  its  power  of  legis- 
lating on  matters  of  this  kind. 

That,  under  the  B.  N.  A.  Act  of  1867  (section  91,  sub-sec.  23),  no 
greater  powers  were  conferred  upon  the  Parliament  of  the  Dominion  to 
deal  with  the  subject  than  had  been  previously  enjoyed  by  the  Local 
Legislatures. 

Burton,  J.  A.,  In  delivering  the  judgment  of  the  Court,  said  : 

"  It  is  clear,  I  think,  that  all  that  the  Imperial  Act  intended  to 
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effect  was  to  place  the  right  of  dealing  with  Colonial  Copyright  within 
the  Dominion  under  the  exclusive  control  of  the  Parliament  of  Canada, 
as  distinguished  from  the  Provincial  Legislatures,  in  the  same  way  as 
it  has  transferred  the  power  to  deal  with  banking,  bankruptcy,  and 
insolvency,  and  other  specified  subjects,  from  the  Local  Legislatures, 
and  placed  them  under  the  exclusive  jurisdiction  and  control  of  the 
Dominion." 

In  Adamson  v.  Clementson  (L.  R.  12,  Ch.  D.  714),  Held  : 

That  an  engraving  from  a  publicly  sold  photograph  of  an  eminent 

person,  for  the  purpose  of  being  copied  on  earthenware  plates,  is  not  a 

new  and  original  design,  capable  of  protection  under  the  Copyright  of 

Designs  Act. 

It  is  now  settled  law  both  in  England  and  the  United  States,  that 

letters  may  be  protected  by  copyright  in  favor  of  the  writer.     Pope  v. 

Curl,  2  Atk.   342.    Thompson  v.  Stanhope,  Ambler  737-     2  Story 

Equity,  pp.  944,  211. 

25.  Naturalization  and  Aliens. 

Story  (Com.  on  Const,  sect.  1098)  on  the  power  conferred  by  the  Coosti- 
tution  on  the  Federal  Government  "  to  establish  an  uniform  rule  of  nuturaliaa- 
tion  "  (Art.  1,  sec.  8,  ss.  4),  says : 

The  propriety  of  confiding  the  power  to  establish  an  uniform  rule 
of  naturalization  to  the  national  government  seems  not  to  have  occa- 
sioned any  doubt  or  controversy  in  the  convention.  .  .  It  is  of  the 
deepest  interest  to  the  whole  Union  to  know  who  are  entitled  to  enjoy 
the  rights  of  citizens  in  each  state,  since  they  thereby,  in  effect,  become 
entitled  to  the  rights  of  citizens  in  all  the  States.  If  aliens  might  be 
admitted  indiscriminately  to  enjoy  all  the  rights  of  citizens  at  the  will 
of  a  single  State,  the  Union  might  itself  be  endangered  by  an  influx  of 
foreigners,  hostile  to  its  institutions,  ignorant  of  its  powers,  and  inca- 
pable of  a  due  estimate  of  its  privileges.  It  follows,  from  the  very 
nature  of  the  power,  that,  to  be  useful,  it  must  be  exclusive. 

Mr.  Sergeant  Stephen  remarks  (2  Comra.,  pp.  399-405)  : 

Allegiance  is  the  tie  or  ligament  which  binds  the  subject  to  the 
Sovereign,  in  return  for  that  protection  which  the  Sovereign  affords  the 
subject. 

The  oath  of  allegiance,  as  administered  for  upwards  of  six  hundred 
years,  contained  a  promise  *'  to  be  true  and  faithful  to  the  king  and  his 
heirs,  and  truth  and  faith  to  bear  of  life  and  limb  and  terrene  honour ; 


B.  N.  A.  ACT,  1867 — SECT.  91,  §  25,  FEDERAL  LEGISLATIVE  POWER.      185 

and  not  to  know  or  hear  of  any  ill  or  damage  intended  him  without 
defeniling  liim  therefrom."     .     . 

But,  besides  this  express  engagement,  the  law  also  holds  that  there 
is  an  implied  original  and  virtual  allegiance  owing  from  every  subject 
to  his  Sovereign,  antecedently  to  any  express  promise.     .     .     . 

The  sanction  of  an  oath,  it  is  true,  in  case  of  violation  of  duty,  makes 
the  guilt  still  more  accumulated,  by  superadding  perjury  to  treason ; 
but  it  does  not  increase  the  obligation  to  loyalty.  (1  Hale  P.  C. 
67). 

Allegiance,  both  express  and  implied  is,  however,  distinguished  by 
the  law  into  two  sorts  or  species,  the  one  natural^  the  other  local. 

Natural  allegiance  is  such  as  is  due  from  natural-born  subjects. 

Local  allegiance,  on  the  other  hand,  is  such  as  is  due  from  an  alien, 
or  stranger-born,  for  so  long  a  time  as  he  continues  within  the  king's 
Dominion  and  protection,  and  it  ceases  the  instant  such  stranger  trans- 
fers himself  from  this  kingdom  to  another. 

Natural  allegiance  is  a  debt  due  from  the  subject,  upon  an  implied 
contract  with  the  prince,  that  so  long  as  the  one  affords  protection,  so 
long  the  other  will  demean  himself  faitlifully.  As,  therefore,  the  prince 
is  always  under  a  constant,  tie  to  protect  his  natural-born  subjects  at 
all  times  and  in  all  countries,  for  this  reason  their  allegiance  due  to  him 
is  equally  universal  and  permanent.  But,  on  the  other  hand,  as  the 
prince  affords  his  protection  to  an  alien  only  during  his  residence  in 
this  realm,  the  allegiance  of  an  alien  is  confined  (in  point  of  time)  to 
the  duration  of  such  residence,  and,  in  point  of  locality,  to  the  Domi- 
nions of  the  British  Empire. 

The  doctrine,  however,  of  the  perpetual  character  of  natxiral  alle- 
giance must,  under  the  existing  law,  be  taken  with  some  qualification, 
for,  by  the  Naturalization  Acts  of  1870  and  1872  (33  &  34  Vict.,  c. 
14,  and  35  &  36  Vict.,  c.  39)  it  has  been  now  provided  that  any 
British  subject  who  when  in  any  foreign  state,  and  not  under  any 
disability,  shall  have  voluntarily  become  naturalized  in  such  state, 
shall  thenceforth  be  deemed  to  have  ceased  to  be  a  British  subject, 
and  be  regarded  as  an  alien  ;  though  provision  is  at  the  same  time  made 
to  enable  such  a  person,  on  the  same  condition  as  other  aliens,  to 
obtain  from  the  Secretary  of  State  a  certificate  of  re-admission  to  British 
nationality  which  will  re-admit  him  to  the  status  of  a  British  subject. 

rhe  Acts  also  provide  that  "  any  person  who,  by  reason  of  having 
In^en  born  within  the  dominions  of  Her  Majesty  is  a  natural-born 
subject,  but  who  also  at  the  time  of  his  birth  became,  under  the  law 
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of  any  foreign  state,  a  subject  of  such  state,"  or  who  is  born  out  of 
Her  Majesty's  dominions  of  a  father  being  a  British  subject — may 
make  a  declaration  of  alienage,  and  shall  thenceforth  "  cease  to  be  a 
British  subject." 

The  natural-born  subject  of  one  prince  to  whom  he  owes  allegiance 
may  be  entangled  by  subjecting  himself  absolutely  to  another  ;  but  it 
is  his  own  act  that  brings  him  into  these  straits  and  difficulties,  of 
owing  service  to  two  masters.  In  certain  cases  he  may  forfeit  his 
rights  as  a  British  subject  by  adhering  to  a  foreign  power,  but  he 
remains  always  liable  to  his  duties :  and  if,  in  the  course  of  such 
employment,  he  violates  the  laws  of  his  native  country,  he  will  be 
exposed  to  punishment  when  he  comes  within  reach  of  her  tribunals. 

All  persons  found  within  the  territories  and  possessions  of  the  Crown 
fall  within  the  operation  of  the  laws  of  England,  though  in  different 
degrees  :  British  subjects  (that  is,  persons  born  within  any  part  of  the 
dominions  of  the  Crown,  and  in  some  cases  their  descendants  also, 
though  born  in  foreign  parts,  and  persons  naturalized  by  Act  of  Parlia- 
ment), being  in  a  full  and  absolute  sense  entitled  to  the  rights  confer- 
red by  these  laws,  and  liable  to  the  obligation  they  impose,  but  aliens  in 
a  limited  sense  only. 

Mr.  Sergeant  Stephen  (2  Comm.  p.  404)  lays  it  down  as  established 
law  in  England,  that  if  an  alien  seeking  the  protection  of  the  Crown, 
and  having  a  family  and  effects  there,  should,  during  a  war  with  his 
native  country,  go  thither,  and  there  adhere  to  the  King's  enemies  for 
purposes  of  hostility,  he  may  be  dealt  with  as  a  traitor. 

It  is  provided  in  England  by  the  Imperial  Naturalization  Act  of 
1870,  with  regard  to  aU  titles  accruing  after  that  date,  that  real  and 
personal  property  of  every  description  may  be  taken,  acquired,  held  and 
disposed  of  by  an  alien  in  the  same  manner  in  all  respects  as  by  a  natural- 
bom  British  subject ;  and  that  a  title  thereto  may  be  derived  through, 
from,  or  in  succession  to  an  alien  as  if  he  had  been  such  a  subject. 

But  the  Act  confers  no  right  on  an  alien  to  hold  property  out  of  the 
United  Kingdom ;  nor  to  hold  any  municipal,  parliamentary  or  other 
office  or  franchise,  or  to  be  the  owner  of  a  British  ship.    (1  Com.  134.) 

In  Low  V.  Routledge  (11  Jurist  N.  S.,  part  1,  p.939)  it  was  held  by  the  Court 
of  Appeal  in  Chancery,  confirming  10  Jur.  N.  S.  922  (Parko,  B.,  delivering  the 
Judjrnifnt  of  the  Court)  : 

That  every  alien  coming  into  a  British  colony  becomes  temporarily 
a  subject  of  the  Crown,  bound  by,  subject  to,  and  entitled  to  the  benefit 
of  the  laws  which  afiTect  all  British  subjects — that  by  the  laws  of  Great 
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Britain  a  copyright  is  personal  property,  and  that  an  alien  friend  may, 
by  the  common  law,  have,  acquire  or  get  within  the  realm,  by  gift,  trade 
or  other  lawful  means,  any  treasure  or  goods  personal  whatsoever  as  an 
Englishman,  and  may  maintain  any  action  for  the  same— that  his  rights 
and  duties  as  a  subject  of  the  Crown  thus  acquired  and  attached  cannot 
be  impaired  or  put  aside  by  colonial  legislation. 

In  Corse  V.  Cone  (4  L.  C.  E.,  310)  it  was  held : 

That  by  Act  12  Vict.  c.  197,  passed  by  the  3rd  Provincial  Parlia- 
ment of  Canada,  which  enacts  that  "  every  alien  shall  have  the  same 
capacity  to  take,  recover  and  transmit  real  estate  in  all  parts  of  the  Pro- 
vince as  natural-born  subjects,"  the  disabilities  of  aliens  are  removed, 
and  every  alien  has  the  same  capacity  to  take,  recover  and  transmit 
real  estate  in  all  parts  of  the  Province  as  natural-born  subjects  of  Her 
Majesty. 

(The  above  Act  continued  in  force  by  sec.  129  of  B.  N.  A.  Act.) 

The  following  Acts  were  passed  by  the  Parliament  of  Canada  respect  ing 
aliens  since  Ist  July,  1867  : 

An  Act  respecting  aliens  and  naturalization,  (31  Vict.  c.  66,  assented 
to  22nd  May,  1868),  providing  that  Provincial  Naturalization  shall  be 
extended  to  the  Dominion. 

An  Act  (34  Vict.  c.  22)  to  amend  the  preceding  Act  by  giving  to 
all  aliens  who,  before  the  1st  July,  1867,  resided  in  any  of  the  Pro- 
vinces which  now  form  Canada,  and  now  residing  in  Canada,  the  pri- 
vileges of  naturalization  on  taking  the  oath  of  allegiance. 

An  Act  (36  Vict.  c.  36)  to  extend  the  preceding  Acts  to  the  Pro- 
vinces of  British  Columbia,  and  Manitoba. 

The  Statute  7  &  8  Vict.  c.  66  was  passed  by  the  Imperial  Parlia- 
ment to  enable  aUen  friends  to  partake  of  the  rights  and  capacities  of 
British  subjects. 

The  statute  10  &  11  Vict.  c.  83  was  passed  by  the  Imperial 
Parliament,  legalizing  within  the  limits  of  Her  Majesty's  Colonies,  Acts, 
Statutes  or  Ordinances  "  heretofore  made  and  enacted,"  and  "  which  shall 
hereafter  be  made  and  enacted  by  the  Ixjgislatures  of  any  of  Her 
Majesty's  Colonies,"  for  imparting  to  any  person  or  persons  the  privi- 
leges or  any  of  the  privileges  of  Naturalization. 

But  by  the  Imperial  Naturalization  Act  of  1870  (33  Vict.  c.  14),  7 
&  8  Vict.  c.  66  and  10  &  11  Vict.  c.  83  are  wholly  repealed. 

Art.  16  of  the  Imperial  Naturalization  Act  of  1870  provides,  how- 
ever, that : 
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16.  All  Laws,  Statutes  and  Ordinances  which  may  be  duly  made 
by  the  Legislature  of  any  British  possession  for  imparting  to  any  person 
the  privileges  or  any  of  the  privileges  of  naturalization,  to  be  enjoyed 
by  such  person  within  the  limits  of  such  possession,  shall  within  such 
limits  have  the  authority  of  law,  but  shall  be  subject  to  be  confirmed 
or  disallowed  by  Her  Majesty  in  the  same  manner,  and  subject  to  the 
same  rules  in  and  subject  to  which  Her  Majesty  has  power  to  confirm 
or  disallow  any  other  laws,  statutes  or  ordinances  in  that  possession. 

See  also  Rules  and  Regulations  for  Her  Majesty's  Colonial  Service,  11  Hertz- 
let's  Com.  Treaties,  p.  310. 

26.  Marriage  and  Divorce. 

Mr.  Serjeant  Stephen  (Comm.,  p.  238)  says : 

In  England,  under  the  union  of  the  Church  and  State,  when  marriage 
ranked  as  a  sacrament  of  the  Church  it  naturally,  when  the  Roman 
Catholic  faith  was  the  established  religion,  fell  under  the  cognizance  of 
Ecclesiastical  Courts. 

But,  by  Acts  of  Parliament,  these  Courts  were  stripped  of  their  juris- 
diction in  this  respect  and  in  the  year  1860,  by  Statute  20  &  21  Vict, 
c.  85,  a  new  Court  was  erected,  under  the  title  of  the  Court  of  Divorce 
and  Matrimonial  Causes;  the  jurisdiction  over  such  matrimonial  matters 
as  usually  fell  under  the  cognizance  of  the  Ecclesiastical  Courts,  was 
bestowed  upon  this  Court. 

A  stiU  more  extended  jurisdiction  was  given  to  it  by  21  &  22  Vict. 
c.  93,  which  enacted  that  parties  might  apply  to  this  Court  for  a 
declaration  of  their  legitimacy  or  of  the  validity  of  the  marriages  of  their 
fathers  and  mothers,  or  of  their  grandfathers  and  orandmothers;  or  for 
a  declaration  of  their  own  right  to  be  deemed  natural  born  citizens. 

Reynolds  v.  The  Uidted  States  (98  U.  S.,  S.  C,  145),  Held  : 

That  a  Statute  declaring  bigamy  committed  in  the  Territories  a 
crime  against  the  United  States,  and  prescribing  its  punishment,  was  in 
aU  respects  constitutional  and  valid. 

By  an  Act  (28  and  29  Vict.  c.  64)  passed  "  to  remove  doubts  re- 
specting the  validity  of  certain  marriages  contracted  in  Her  Majesty's 
possessions  abroad,"  it  was  enacted  that  "  every  law  made  or  to  be  made 
by  the  Legislature  of  any  such  possession  as  aforesaid  for  the  purpose 
of  establishing  the  validity  of  any  marriage  or  marriages  contracted  in 
such  possession  shall  have  and  be  deemed  to  have  had  from  the  date  of 
the  making  of  such  law  the  same  force  and  effect  for  the  purpose  afore- 
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said  within  all  parts  of  Her  Majesty's  Dominions,  as  such  law  may- 
have  had,  or  may  hereafter  have,  within  the  Possession  for  which  the 
same  was  made." 

Astill  et  lir  v.  Bailee  (4  Q.  L.  E.  20),.  1877,  Court  of  Review,  Quebec 
(Meredith,  C.  J.,  Casault,  J.,  Caron,  J.),  Held  : 

That  a  community  of  property  does  not  exist  between  persons  who, 
having  been  domiciled  and  married  without  contract  in  a  place  where 
the  law  of  community  did  not  exist,  afterwards  established  their 
domicile  and  acquired  real  property  in  a  country  where  the  law  of 
community  cZiVZ  exist.     See  Sect.  92,  ss.  12. 

27.   The  Criminal  Law,  except  the  Constitution  of  Courts  of 

Criminal  Jurisdiction,  but  including  the  Procedure 

in  Criminal  Matters. 

By  this  section,  the  exclusive  legislative  authority  of  the  Parliament  of 
Canada  is  extended  to  all  matters  relating  to  "  the  Crimin.il  Law,"  and  *'  the 
procedure  in  Criminal  Matters." 

It  will  become  necessary  in  many  cases  for  the  Courts  to  determine  what 
constitutes  a  crime,  and  to  distinguish  criminal  matters  from  civil  matters. 

Blackstone  says  (1  Comm.  268), 

All  offences  are  either  against  the  king's  peace,  or  his  crown  and 
dignity  ;  and  are  so  laid  in  every  indictment.  For  though  in  their 
consequences  they  generally  seem  (except  in  the  case  of  treason,  and  a 
very  few  others)  to  be  rather  offences  against  the  kingdom  than  the 
king,  yet,  as  the  public,  which  is  an  invisible  body,  has  delegated  all  its 
power  and  rights,  with  regard  to  the  execution  of  the  laws,  to  one  visible 
magistrate  :  all  affronts  to  that  power,  and  breaches  of  those  rights,  are 
immediately  offences  against  liim,  to  whom  they  are  so  delegated  by  the 
public. 

In  Regtna  v.  Roddi/  (41  U.  C,  Q.  B.  296),  Hold  : 

That  a  conviction  for  selling  intoxicating  li([uors  in  violation  of  37 
Vic.  c.  32,  Ont.,  obtained  on  defendant's  evidence,  quashed  for  the 
reason  that,  being  a  cliarge  of  a  criminal  character,  the  defendant  could 
not  be  compelled  to  give  evidence  against  himself. 

Harrison,  C.  J.,  in  delivering  the  judgment  of  the  Court,  said  : 

It  cannot  be  held  that,  while  the  Provincial  Legislatures  have  the 

incidental  power  of  enacting  certain  laws  of  a  criminal  character  when 

necessary  for  the  enforcement  of  laws  i)roperly  passed  by  them,  on 

matters  under  their  t^xclusive  jurisdiction,  tluit  they  have  the  power, 
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directly  or  indirectly,  of  destroying  the  general  rules  of  evidence 
appertaining  to  Criminal  Procedure  or  quasi  Criminal  procedure 
throughout  the  Dominion. 

The  proper  definition  of  the  word  crime  is,  an  offence  for  which  the 
law  awards  punishment :  Per  Bayley,  J.,  in  Mann  v.  Owen  (9  B.  & 
C.  595-599).  A  crime  or  misdemeanor  is  an  act  omitted  or  committed 
in  violation  of  a  public  law  either  forbidding  or  commanding  it.  This 
general  definition  comprehends  both  crimes  and  misdemeanors,  which, 
properly  speaking,  are  mere  synonymous  terms,  though  in  common 
usage  the  word  crime  is  made  to  denote  such  offences  as  are  of  a  deeper 
or  more  atrocious  dye,  while  smaller  faults  and  omissions  of  less  conse- 
quence are  comprised  under  the  general  names  of  misdemeanors  only. 
BuU  V.  Conant  (1  B.  &  B.  548-575.) 

In  Attorney  General  v.  Bowman  (2  B.  &  P.  532,  note),  an  infor- 
mation against  the  defendant  for  keeping  false  weights  was  held  by 
Eyre,  C.  B.,  not  to  disclose  a  crime. 

In  Huntley  v.  Luscombe  (2  B.  &  P.  530)  it  was  made  a  question 
whether  a  commitment  in  execution  for  a  penalty  before  a  magistrate 
for  an  offence  against  the  excise  laws  is  a  commitment  for  "  criminal 
matter  "  within  the  provisions  of  the  Habeas  Corpus  Act. 

In  Rex  V.  Myers  (1  T.  R.  265)  it  was  held  that  a  person  who  had 
been  convicted  in  a  penalty  under  the  Lottery  Act,  22  Geo.  II.  ch. 
47  and  arrested  on  a  Sunday  and  sent  to  the  house  of  correction  for 
want  of  a  sufficient  distress,  was  not  a  criminal ;  so  that  his  arrest  on 
Sunday  was  unlawful. 

In  Barton's  Case  (12  A.  &  E.  645)  it  was  held  that  a  person  sen- 
tenced by  two  justices  to  imprisonment  with  hard  labor,  under  the 
Smuggling  Act,  4  &  5  Wm.  IV.,  ch.  13,  sec.  2,  was  in  execution  for 
criminal  matter  under  the  Habeas  Corpus  Act,  Lord  Denman  saying : 
"  the  party  is  sentenced  to  imprisonment  at  hard  labor^  which  puts 
the  point  beyond  doubt." 

In  Attorney  General  v.  Radloff  (10  Exch.  84)  the  Court,  consist- 
ing of  four  Judges,  was  equally  divided  on  the  question  whether  the 
trial  of  an  information  filed  by  the  Attorney  General  for  the  recovery 
of  penalties  for  smuggling  under  sections  46  and  82  of  8  &  9  Vic.  ch. 
87,  was  a  civil  or  criminal  proceeding. 

In  Parker  v.  Green  (2  B.  &  S.  299),  a  proceeding  before  justices 
preferred  under  9  Geo.  IV.,  ch.  61,  against  a  person  Licensed  to  sell 
exciseable  liquors  by  retail. 

Crompton,  J.,  in  delivering  judgment  said  (p.  311),  "  When  a  pro- 
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ceeding  is  treated  by  a  statute  as  imposing  a  penalty  for  an  offence 
against  the  public,  the  amount  of  which  penalty  is  to  be  meted  by  the 
justices  according  to  the  magnitude  of  the  offence,  there  can  be  no  doubt 
that  the  proceeding  is  a  criminal  one."  And  Wightman,  J.,  said  (p. 
309),  "  the  justices  ma}*  punish  such  offender  by  fine, — thus  treating 
fine  as  a  punishment  for  an  offence  against  good  order  and  rule." 

The  latter  decision  was  followed  in  Begina  v.  Sullivan  (L.  E.  8 
Ir.  C.  L.  404),  where  the  charge  was  "  for  keeping  a  dog  without  a 
license  contrary  to  the  Dogs  Regulation  (Ireland)  Act,  1865.  Palles, 
C.B.,  said,  p.  407,  "  the  penalty  is  imposed  by  way  of  punishment  and 
not  as  compensation  to  any  particular  individual." 

Clement  qui  tarn  v.  Bemer  (7  Can.  L.  J.,  N.S.,  126),  Hughes,  Co.  J., 
held  : 

That  under  the  B.  N.  A.  Act  of  1867,  the  Dominion  Parliament 
had  the  exclusive  right  to  legislate  upon  the  subject  of  the  returns  of 
convictions  and  fines  for  criminal  offences. 

If  it  were  competent  for  the  Dominion  Parliament  to  legislate  con- 
cerning the  summary '  trial  of  criminal  offences,  and  lay  down  the 
procedure  therefor,  I  apprehend  it  was  also  competent  for  them  to  deal 
with  the  returns  of  the  convictions  and  its  results,  to  prescribe  their 
legitimate  conclusions,  and  to  affix  or  impose  any  penalty  for  non- 
observance  of  what  was  laid  down.  With  that  power,  as  a  necessary 
consequence,  must  follow  the  jurisdiction  to  alter,  amend  or  repeal  any 
existing  law  affecting  the  same  subject,  for  the  purpose  of  assimilating 
the  criminal  laws  of  the  whole  Dominion.  I  cannot  therefore  under- 
stand that  the  Dominion  Legislature  has  jurisdiction  over  a  given 
subject  up  to  a  certain  point,  and  that  the  Provincial  Legislature  has 
the  right  to  step  in  and  begin  legislation  where  the  Dominion  Parlia- 
ment has  left  off.  The  jurisdiction  to  legislate  and  deal  with  any  given 
subject  must  be  entirely  under  the  control  of  the  one  or  the  other,  and 
not  under  the  piecemeal  authority  of  both.  If  it  were  otherwise,  the 
statute  law  of  the  country  would  assume  such  a  fragmentary  character 
that  in  a  few  years  we  should  find  it  difficult  to  wend  our  way  through 
its  perplexities. 

In  Retina  v.  Lake  (43  U.  C,  Q.  B.,  515)  by  a  unanimous  Court,  held : 

That  the  Local  Legislature,  by  providing  by  law  that  a  sale  of 
liquor  in  certain  municipalities,  of  quantities  prohibited  by  law  to  be 
sold  therein  by  the  Temperance  Act  of  1864,  should  be  a  contraven- 
tion of  37  Vic.  ch.  32,  sees.  24  and  25,  as  a  selling  by  retail  without 
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a  license,  exceeded  their  powers.  They  were,  by  so  doing,  directly 
legislating  upon  criminal  law,  and  enacting  criminal  procedure  for  the 
punishment  of  offences  against  the  Temperance  Act  of  1864. 

In  Regina  v.  Lawrence  (43  U.  C,  Q.  B.,  161)  : 

A  conviction  for  selling  intoxicating  liquor  in  violation  of  the 
License  Act,  37  Vic.  c.  32,  Ont.,  obtained  on  defendant's  evidence, 
quashed,  for  the  reason  that  the  defendant  could  not  be  compelled  to 
give  evidence  against  himself,  under  section  4  of  36  Vic,  ch,  10,  0. 

Gwynne,  J.,  held  that  section  57  of  that  Act  was  ultra  vires  of 
the  Local  Legislature  and  an  encroachment  upon  the  jurisdiction  of  the 
Dominion  Parliament,  the  Provincial  Legislature  having  no  direct  power 
to  legislate  either  as  to  crime  or  criminal  procedure,  under  the  British 
North  America  Act  1867,  sec.  91,  sub-sec.  27. 

That  section  57,  professing  to  punish  a  person  for  inducing  or  attempt- 
ing to  induce,  by  bribery  or  threats,  a  witness  not  to  give  evidence,  or 
to  give  false  evidence,  upon  a  prosecution  for  an  offence  against  the 
Liquor  License  Act,  cannot  be  regarded  as  a  clause  within  the  meaning 
of  the  15th  sub-section  of  the  92nd  sec.  of  the  B.  N.  A.  Act  for  enforc- 
ing the  Act  for  regulating  the  sale  of  liquors. 

One  of  the  subjects  exclusively  assigned  to  the  Provincial  Legisla- 
tures is  the  right  to  make  laws  as  to  "  shop,  saloon,  tavern,  auctioneer 
and  other  licenses,  in  order  to  the  raising  of  a  revenue  for  provincial, 
local  or  municipal  purposes." 

Where  the  purpose  of  the  Provincial  Statute  is  not  to  raise  a  revenue 
for  any  such  purpose,  but  to  suppress  some  public  vice,  even  by  the 
sacrifice  of  revenue,  the  Act  is  not  one  which  can  be  validly  passed 
under  the  words  which  we  have  quoted,  and,  unless  held  to  be  the 
exercise  of  mere  police  or  municipal  power,  is  void. 

Where  the  effect  of  such  a  Statute  is  to  interfere  with  the  trade 
and  commerce  of  the  Dominion  it  is  a  direct  encroachment  upon  the 
powers  which  exclusively  belong  to  the  Dominion  or  General  Parlia- 
ment of  the  Country  (sec.  91,  sub-sec.  2). 

On  jippcal  (43  U.C.,  Q.B.,  174)  : 

It  was  held  by  a  unanimous  Court  (Harrison,  C.  J.,  Hagarty,  Wilson, 
Armour,  Cameron,  J.J.,  affirming  the  judgment  of  Gwynne,  J.) :  That 
the  acts  declared  to  be  offences  under  sec.  57  of  the  Liquor  License 
Act  of  Ontario  were  before  the  passing  of  that  Act  criminal  offences  at 
the  common  law,  and  so  not  within  the  power  of  a  Provincial  Legisla- 
ture either  as  coming  under  "  Municipal  Institutions  "  or  under  the 


I 


B.  N.  A.  ACT,  1867 — SECT.  91,  §  27,  FEDERAL  LEGISLATIVE  POWER.       193 

pretence  of  being  passed  to  enforce  a  law  as  to  "  shop,  saloon,  tavern, 
auctioneer,  or  other  licenses,  in  order  to  the  raising  of  a  revenue  for 
provincial,  local,  or  municipal  purposes." 

Harrison,  C.  J.,  delivering  the  judgment  of  the  Court,  said  : 
Tliat,  dealing  with  an  offence  clearly  indictable  at  common  law, 
subornation  of  perjury,  it  was  ultra  vires  of  the  Local  Legislature ; 
unless  tlie  clause,  although  dealing  with  what  would  be  a  misdemeanor 
at  common  law,  is  brought  within  the  jurisdiction  of  the  Local  Legis- 
lature, by  sub-section  15  of  section  92  of  the  British  North  America 
Act;  that  is  to  say,  unless  clause  57  of  ch.  181  of  the  Eevised  Statutes 
can  be  hold  to  be  a  clause  relating  to  "  the  imposition  of  punishment 
by  fine,  penalty,  or  imprisonment  for  enforcing  "  the  law  respecting 
the  sale  of  spirituous  liquors,  and  the  raising  of  revenue  for  provincial, 
local,  or  municipal  purposes,  by  the  granting  of  licenses  authorizing  and 

regulating  such  sale 

But  the  provision  in  the  57th  section  is  made  in  relation  to  an  offence 
whoUy  collateral  to  the  prosecution  for  a  violation  of  the  Liquor  License 
Act. 

It  is  a  clause  which  in  fact  professes  to  provide  a  Court  and  proce- 
dure, wherein  and  whereby,  in  a  particular  case  a  person  guilty  of  an 
offence  indictable  at  common  law,  may  be  tried  and  convicted  contrary 
to  the  course  of  the  common  law  or  of  the  criminal  statute  law  in  like 
cases.  The  whole  domain  of  crime  and  criminal  procedure  is  the  exclu- 
sive property  of  the  Dominion  Parliament,  and  to  allow  the  Legislature 
of  a  Province  to  declare  that  an  act  which,  by  the  general  law,  is  a 
crime,  triable  and  punishable  as  a  crime  with  the  ordinary  safeguards 
of  the  Constitution  affecting  procedure  as  to  crime,  shall  be  something 
other  than  or  less  than  a  crime,  and  so  triable  and  punishable  by  magis- 
trates as  if  not  a  crime,  would  be  destructive  of  the  checks  provided  by 
the  general  law  for  the  constitutional  liberty  of  the  subject. 

Proclamations. 

The  King  has  no  prerogative  but  that  which  the  law  of  the  land  allows  him. 
lie  cannot  by  his  proclamation  change  any  part  of  the  Common  Law,  Statute 
Law,  or  Ciistoni8  of  the  realm  ;  nor  can  ho  create  any  offence  by  hi«  prohibition 
or  proclamation,  for  that  would  be  to  alter  the  law.  Uut  proclamations  which 
call  upon  the  Hubject  to  perform  daties  already  enjoined  by  law  are  perfectly 
lawful ;  and  subsequent  disobedienoo  is  an  aggrayation  of  the  offence.  2  llow. 
St.  Trials,  723.     Coke,  12th  part,  p.  73. 

29.  Such  Classes  ofSubjectt?  as  are  expressly,  excepted  in 
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the  Enumeration  of  the  Classes  of  Subjects  by  this  Act  as- 
signed exclusively  to  the  Legislatures  of  the  Provinces. 

And  any  Matter  coming  within  any  of  the  Classes  of 
Subjects  enumerated  in  this  Section  shall  not  be  deemed  to 
come  within  the  Class  of  Matters  of  a  local  or  private  Nature 
comprised  in  the  Enumeration  of  the  Classes  of  Subjects  by 
this  Act  assigned  exclusively  to  the  Legislatures  of  the  Pro- 
vinces. 

(See  Sect.  92,  §  10,  for  Classes  of  Subjects  excepted.) 

A  reference  has  been  already  made  under  sec.  91,  ss.  2,  to  the  case  of  the 
Citj  of  Frederictou  and  The  Queen  &  Barker  (3  Can.  S.  C,  p.  505),  as 
deciding  that  in  the  power  to  regulate  a  trade,  conferred  by  sec.  91,  ss.  2,  on  the 
Federal  Government,  was  included  the  right  of  prohibition. 

It  has  been  thought  instructive,  however,  on  account  of  the  general  principles 
of  construction  enunciated  as  well,  as  on  account  of  the  importance  of  the  sub- 
ject, to  give  a  fuller  abstract  of  the  case,  and  it  appears  appropriately  under  this 
section,  especially  as  it  was  held  by  Taschereau,  J. ,  that  the  Appeal  should  be 
allowed  for  the  simple  reason  that  as  the  Canada  Temperance  Act,  1878,  could 
not  be  enacted  by  the  Local  Legislature — there  being  no  express  power  given 
them  to  that  eflfect — that  power  necessarily  falls  under  the  control  of  the  Dominion 
Parliament. 

Gwynne,  J.,  was  also  of  the  opinion  to  allow  the  Appeal  for  the  reason  that 
The  Temperance  Act  being  ultra  vires  of  the  Provincial  Legislatures,  as  deal- 
ing with  a  subject  not  exclusively  assigned  to  them,  cadit  questio,  for  tliat  point 
being  so  determined,  then  it  is  within  the  jurisdiction  of  Dominion  Parliament. 

That,  inasmuch  as  the  rijiht  of  prohibiting  any  trade  has  been  excluded  from, 
by  not  being  assigned  to,  the  Provincial  Legislatures,  it  must  necessarily  be 
taken  under  this  section  to  have  been  delegated  to  the  Federal  Government. 

The  Mayor,  Aldermen,  and  Commonalty  of  the  City  of  Frederictou  and  the 
Queen,  on  the  jFrosecution  of  Thomas  Barker. 

In  the  Canada  S.  C,  13  April,  1880.  On  appeal  from  the  Supreme  Court 
of  New  Brunswick. 

Held,—\.  That  the  Act  of  the  Parliament  of  Canada  (41  Vic,  c.  16),  "  An 
Act  respecting  the  trafl&c  in  intoxicating  liquors,"  cited  as  ''  The  Canada  Tem- 
perance Act,  1878,"  is  within  the  legislative  capacity  of  that  body. 

2.  That  by  the  British  North  America  Act,  1867,  plenary  powers  of  legis- 
lation are  given  to  the  Parliament  of  Canada  over  all  matters  within  the  scope 
of  its  jurisdiction,  and  that  they  maybe  exercised  either  absolutely  or  condition- 
ally ;  in  the  latter  case  the  legislation  may  be  made  to  depend  upon  some  subse- 
quent event,  and  be  brought  into  force  in  one  part  of  the  Dominion  and  not  in 
the  other. 
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3.  That  under  sub-sec.  2  of  sec.  91,  B.  N.  A.  Act,  1867,  *' r^ulation  of 
trade  and  commerce,"  the  Parliament  of  Canada  alone  has  the  power  of  prohi- 
biting the  traflBc  in  iutoxicatini;  liquors  in  the  Dominion  or  in  any  part  of  it,  and 
the  Court  has  no  rij^ht  whatever  to  enquire  what  motive  induced  the  Pailiament 
to  exercise  its  powers. 

Appeal  from  a  judgment  of  the  Supreme  Court  of  New  Brunswick 
quashing  a  return  to  a  mandamus  ?im,  and  ordering  a  peremptory  man- 
damus to  be  issued  in  the  cause 

On  the  1st  day  of  May,  1878,  the  second  part  of  The  Canada  Tem- 
perance Act,  1878,  which  prevents  the  sale  of  spirituous  or  intoxicat- 
ing liquors,  with  certain  exceptions,  was  brought  into  force  in  the  City 
of  Fredericton,  N.B.,  pursuant  to  the  provisions  of  the  first  part  of  that 
Act. 

On  the  18th  day  of  October,  1878,  the  Supreme  Court  of  New 
Brunswick,  upon  the  application  of  Thomas  Barker,  who  kept  an  hotel 
in  Fredericton,  issued  a  mandamus  nisi  to  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  Fredericton,  commanding  them  to  issue  a 
license  to  the  said  Thomas  Barker,  to  sell  spirituous  liquors  by  retail 
within  the  said  city  in  his  hotel,  or  to  shew  cause  to  the  contrary. 

The  Mayor,  &c.,  duly  made  answer  and  return  to  the  writ  of  7/iaii- 
damus,  refusing  to  grant  the  license  for  the  following  reasons,  viz  : 
"That  The  Canada  Temperance  Act,  1878,  was  declared  in  force  in  the 
City  of  Fredericton,  on  the  first  day  of  May  last,  and  therefore  the  City 
Council  could  not  grant  a  license  to  Thomas  Barker  to  sell  spirituous 
liquors  by  retail  contrary  to  the  provisions  of  that  Act.^' 

Upon  motion  to  quash  the  return  and  for  the  issue  of  a  peremptory 
Tnandamus  all  parties  were  heard  by  counsel.  It  was  agreed  that  the 
only  question  which  the  Court  should  be  called  upon  to  decide  was  as 
to  the  power  of  the  Parliament  of  Canada  to  pass  The  Canada  Temper- 
ance Act,  1878  ;  all  technical  and  other  objections  were  waived. 

Chief  Justice  Ritchie  : — 

The  respondent  contends  that  the  return  is  insufficient,  and  that  the 
order  for  the  issue  of  a  peremptory  writ  of  mandamus  should  be  affirm- 
ed, on  the  ground  that  Tlie  Canada  Temperance  Act  of  1878  is  ultra 
vires  of  the  Parliament  of  Canada  ;  and  this  is  the  only  point  submitted 
for  our  consideration. 

The  Act  in  question  is  entitled  "  An  Act  respecting  the  traffic  in 
intoxicating  liquors,"  and  the  preamble  sets  forth  that 

Whereas  it  is  very  desirable  to  promote  temperance  in  the  Domin- 
ion, and  that  there  should  be  uniform  legislation  in  all  the  Provinces 
respecting  the  traffic  in  intoxicating  liquors  : 
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Therefore  Her  Majesty,  &c.,  enacts,  &c. 

It  is  contended,  that  assuming  the  Parliament  of  Canada  has  the 
power  to  pass  an  Act  for  the  prohibition  of  traffic  in  intoxicating  liquors 
provided  for  by  the  second  part  of  the  Act,  tliat  the  first  part  of  the  Act 
is  a  delegation  of  legislative  powers  to  a  portion  of  the  people  ;  that  the 
Dominion  Parliament  have  no  right  to  delegate  such  powers,  or  to  make 
its  regulation  subject  to,  or  conditional  on,  its  acts  being  adopted  by  any 
other  body. 

It  cannot  be  doubted  that  the  Parliament  of  Great  Britain  has  the 
general  power  of  making  such  regulations  and  conditions  as  it  deems 
expedient  with  regard  to  the  taking  effect  or  operation  of  laws, — either 
absolute,  or  conditional  and  contingent. 

Although  the  Dominion  Parliament  does  derive  its  powers  from  the 
British  North  America  Act,  it  cannot,  I  think,  be  successfully  disputed 
that  with  respQct  to  those  matters  over  which  legislative  authority  is 
conferred,  plenary  powers  of  legislation  are  given  "  as  large  and  of  the 
same  nature  as  those  of  the  Imperial  Parliament  itself,"  and  therefore 
they  may  be  exercised  either  absolutely  or  conditionally,  and,  as  was 
established  by  the  Privy  Council  in  the  case  of  The  Queen  v.  Burah 
(cited  in  Valin  v.  Langlois)  leaving  to  the  discretion  of  some 
external  authority  the  time  and  manner  of  carrying  its  legislation  into 
effect,  as  also  the  area  over  which  it  is  to  extend.  The  Parliament  of 
Great  Britain  having,  as  I  think,  conferred  on  the  Dominion  Parliament 
this  general,  absolute,  uncontrolled  authority  to  legislate  in  their  discre- 
tion on  aU  matters  over  which  they  have  power  to  deal,  subject  only 
to  such  restrictions,  if  any,  as  are  contained  in  the  B.  N.  A.  Act,  and 
subject,  of  course,  to  the  sovereign  authority  of  the  British  Parliament 
itself,  with  reference  to  the  question  under  consideration,  I  can  find  in 
the  B.  N.  A.  Act  no  limitation,  either  in  terms  or  by  necessary  impli- 
cation, of  the  general  power  so  conferred,  and  without  which  the  legis- 
lative power  should  not,  in  my  opinion,  be  limited  by  judicial  interpre- 
tation. In  the  United  States,  where  frequent  discussions  have  arisen 
under  the  written  constitutions.  Federal  and  State,  by  which  the  legis- 
lative powers  are  limited  and  restricted,  Mr.  Cooley,  in  his  work  on 
statutory  limitations  thus  states  the  doctrine  as  there  understood  (1)  : 

But  it  is  not  always  essential  that  a  legislative  act  should  be  a  completed 
statute,  which  must  in  any  event  take  effect  as  law  at  the  time  it  leaves  the 
hands  of  the  legislative  department.  A  statute  may  be  conditional,  and  its  tak- 
ing effect  may  be  made  to  depend  upon  some  subsequent  event. 

It  has  likewise  been  urged  that  this  Act  affects  only  particular  dis- 
tricts, that  it  is  not  general  legislation,,  and  therefore  is  ultra  vires.     I 
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am  entirely  unable  to  appreciate  this  objection.  If  the  subject  matter 
dealt  with  comes  within  the  classes  of  subjects  assigned  to  the  Parlia- 
ment of  Canada,  I  can  find  in  the  Act  no  restriction  which  prevents  the 
Dominion  Parliament  from  passing  a  law  affecting  one  part  of  the  Do- 
minion and  not  another,  if  Parliament,  in  its  wisdom,  thinks  the  legis- 
lation applicable  to  and  desirable  in  one  part  and  not  in  the  other.  But 
this  is  a  general  law  applicable  to  the  whole  Dominion,  though  it  may 
not  be  brought  into  active  operation  throughout  the  whole  Dominion. 

This  brings  us  to  the  consideration  of  the  really  substantial  question 
in  this  case,  which  arises  under  the  second  part  of  the  Act,  viz.  :  Has 
the  Dominion  Parliament  the  power  of  prohibiting  the  traffic  in  intoxi- 
cating liquors  in  the  Dominion  or  in  any  part  of  it  ? 

Sec.  99  enacts  that — 

From  the  day  on  which  this  part  of  this  Act  comes  into  force  and  takes 
effect  in  any  county  or  city,  and  for  so  long  thereafter  as  the  same  continues  in 
force  therein,  no  person,  unless  it  be  for  exclusively  sacramental  or  medicinal 
purposes,  or  for  bona  fide  use  in  some  art,  trade  or  manufacture  under  the  regu- 
lation contained  in  the  fourth  sub-section  of  this  section,  or  as  hereinafter 
authorized  by  one  of  the  four  next  sub-sections  of  this  section,  shall  ici  thin  siich 
county  or  city^  by  himself,  his  chrk,  seirvant  or  agent,  expose  or  keep  for  «iZe, 
or  directly,  or  indirectly,  on  any  pretence  or  upon  any  device  sell  or  barter,  or 
in  consiihration  of  the  purchojte  of  any  other  property,  give  to  any  other  person 
any  spirituous  or  other  intoxicating  liquor,  or  any  mixed  liquor  capable  of  being 
used  as  a  beverage,  and  part  of  which  is  spirituous  or  otherwise  intoxicating. 

Sub-section  2  provides  that — 

Neither  licenses  to  distillers  or  brewers, — nor  for  retailing  on  board  any 
steamboat  or  vessel, — nor  yet  any  other  description  of  license  whatever, — shall  in 
any  wise  avail  to  render  legal  any  act  done  in  violation  of  this  section. 

Sub-section  3  provides  for  the  sale  of  wine  for  exclusively  sacra- 
mental purposes,  and  sub-section  4  for  the  sale  of  intoxicating  liquor 
for  exclusively  medicinal,  or  for  bond  fide  use  in  some  trade  or  manu- 
facture. 

Sub-section  5  contains  a  proviso — 

That  any  producer  of  cider  in  the  county,  or  any  licensed  distiller  or  brewer, 
having  his  distillery  or  brewery  within  such  county  or  city,  may  thereat  expose 
and  ke«^p  for  sale  such  liquor  as  he  shall  have  manufactured  thereat,  and  no 
other;  and  may  sell  the  wime  thereat,  but  only  in  quantities  not  less  than  ten 
gtllons,  or  in  the  case  of  ale  or  beer  not  less  than  eight  gallons  at  any  one  time, 
and  only  to  druggists  and  others  licensed  as  aforesaid  (that  is  to  sell  for  sacra- 
mental, mcdioioal  and  trade  purpose.^),  or  to  such  persons  as  be  has  good 
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to  believe  will  forthwith  carry  the  same  beyond  the  limits  of  the  county  or  city, 
and  of  any  adjoining  county  or  city  in  which  the  second  part  of  this  Act  is  then 
in  force,  and  to  be  wholly  removed  and  taken  away  in  quantities  not  less  than 
ten  gallons,  or  in  the  case  of  ale  or  beer  not  less  than  eight  gallons  at  a  time. 

Sub-section  6  contains  a  proviso  of  a  similar  character  in  favor  of — 

Any  incorporated  company  authorized  by  law  to  carry  on  the  business  of 
cultivating  and  growing  vines  and  of  making  and  selling  wine  and  other  liquors 
produced  from  grapes,  having  their  manufactory  within  such  county  or  city. 

With  a  further  proviso  by  sub-section  7 — 

That  manufacturers  of  pure  native  wines  made  from  grapes  grown  and  pro- 
duced by  tlicm  in  the  Dominion  of  Canada,  may,  when  authorized  to  do  so  by 
license  from  the  municipal  council  or  other  authority  having  jurisdiction  where 
such  manufacture  is  carried  on,  sell  such  wines  at  the  place  of  manufticture  in 
quantities  of  not  less  than  ten  gullons  at  one  time,  except  when  sold  for  sacra- 
mental or  medicinal  purposes,  when  any  number  of  gallons  from  one  to  ten  may 
be  sold. 

And  by  sub-section  8  it  is  provided  also — 

That  any  merchant  or  trader  exclusively  in  wholesale  trade,  and  duly  licensed 
to  sell  liquor  by  wholesale,  having  his  store  or  place  lor  sale  of  goods  within 
such  county  or  city,  may  thereat  keep  for  sale  and  sell  intoxicnting  liquor,  but 
only  in  quantities  not  less  than  ten  gallons  at  any  onetime,  and  only  to  druggists 
and  others  licensed  as  aforesaid,  or  to  such  persons  as  he  has  good  reason  to  be- 
lieve will  forthwith  carry  the  same  beyond  the  limits  of  the  county  or  city,  and  of 
any  adjoining  county  or  city  in  which  the  second  part  of  this  Act  is  then  in 
force,  to  be  wholly  removed  and  taken  away  in  quantities  not  less  than  ten  gal- 
lons at  a  time. 

It  is  contended  that  this  is  strictly  a  Temperance  Act,  passed  solely 
for  the  promotion  of  temperance,  and  not  an  Act  dealing  with  any  of 
the  matters  within  the  power  of  the  Dominion  Parliament — that  the 
power  to  deal  with  the  sale  of  spirituous  liquors  and  the  granting  of 
licenses  therefor,  and  laws  for  the  prevention  of  drunkenness,  and  of 
the  hke  character  of  preventive  means,  are  within  the  exclusive  power 
of  the  Local  Legislatures,  and  the  recital  of  the  Acts  is  relied  on  as 
indicating  conclusively  its  character. 

If  the  Dominion  Parliament  legislates  strictly  within  the  powers 
conferred  in  relation  to  matters  over  which  the  British  North  America 
Act  gives  it  exclusive  legislative  control,  we  have  no  right  to  enquire 
what  motive  induced  Parliament  to  exercise  its  powers.  The  statute 
declares  it  shall  be  lawful  for  the  Queen,  by  and  with  the  advice  and 
consent  of  the  Senate  and  House  of  Commons,  to  make  laws  for  the 
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peace,  order  and  good  govenunent  of  Canada,  in  relation  to  all  matters  not 
coming  within  the  class  of  subjects  by  this  Act  assigned  exclusively  to 
Legislatures  of  the  Provinces,  and,  notwithstanding  anything  in  the 
Act,  the  exclusive  legislative  authority  of  the  Parliament  of  Canada 
extends  to  all  matters  coming  within  the  classes  of  subjects  enumerated, 
of  wliich  the  regulation  of  trade  and  commerce  is  one  ;  and  any  matters 
coming  within  any  of  the  classes  of  subjects  enumerated  shall  not  be 
deemed  to  come  within  the  classes  of  matters  of  a  local  or  private 
nature  comprised  in  the  enumeration  of  the  classes  of  subjects  by  the 
Act  assigned  exclusively  to  the  Legislatures  of  the  Provinces.  If,  then. 
Parliament,  in  its  wisdom,  deems  it  expedient  for  the  peace,  order  and 
good  Government  of  Canada  so  to  regulate  trade  and  commerce  as  to 
restrict  or  prohibit  the  importation  into,  or  exportation  out  of,  the 
Dominion,  or  the  trade  and  traffic  in,  or  dealing  with,  any  articles  in 
respect  to  which  external  or  internal  trade  or  commerce  is  carried  on,  it 
matters  not,  so  far  as  we  are  judicially  concerned,  nor  had  we,  in  my 
opinion,  the  right  to  enquire  whether  such  legislation  is  prompted  by  a 
desire  to  establish  uniformity  of  legislation  with  respect  to  the  traffic 
dealt  with,  or  whether  it  be  to  increase  or  diminish  the  volume  of  such 
traffic,  or  to  encourage  native  industry,  or  local  manufactures,  or  with 
a  view  to  the  diminution  of  crime  or  the  promotion  of  temperance,  or 
any  other  object  which  may,  by  regulating  trade  aij(J  commerce,  or  by 
any  other  enactments  within  the  scope  of  the  legislative  powers  con- 
fided to  Parliament,  tend  to  tlie  peace,  order  and  good  Government  of 
Canada.  The  effect  of  a  regulation  of  trade  may  be  to  aid  the  temper- 
ance cause,  or  it  may  tend  to  the  prevention  of  crime,  but  surely  this 
cannot  make  the  legislation  ultra  vireSy  if  the  enactment  is,  in  truth 
and  fact,  a  regulation  of  trade  and  commerce,  foreign  or  domestic. 

The  power  to  make  the  law  is  all  we  can  judge  of;  and  the  recital 
in  the  Act  so  much  relied  on  ought  not,  in  my  opinion,  to  affect  in  any 
way  the  enacting  clauses  of  the  Act,  which  are  in  themselves  abund- 
antly plain  and  explicit,  requiring  no  elucidation  from  and  admitting 
of  no  control  by  the  recital,  which  can  only  be  invoked  in  explanation 
of  the  enacting  clauses  if  they  be  doubtful.  Why  it  was  deemed 
necessary  to  insert  the  self-evident  abstract  proposition  that  "  it  is  very 
desirable  to  promote  temperance  in  the  Dominion,"  and  to  enact  that 
this  Act  may  be  cited  as  "  The  Canada  Temperance  Act,  1878,"  does  not 
seem  very  apparent  when  the  title  of  the  Act  itself  was  "an  Act 
respecting  the  traffic  in  intoxicating  liquors,"  and  it  contained  a  recital, 
that  it  was  desirable  there  should  Ihj  unifonn  legislation  in  all  the  Pro- 
vinces respecting  such  traffic,  wliich  shows  the  legislation  on  its  (aod 
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immediately  within  the  power  of  Parliament.  It  may  be,  that  all  who 
voted  for  this  Act  may  have  thought  it  would  promote  temperance, 
and  were  influenced  in  their  vote  by  that  consideration  alone,  and 
desired  that  idea  should  prominently  appear.  Still,  if  the  enacting 
clauses  of  the  Act  itself  deal  with  the  traffic  in  such  a  manner  as  to 
bring  the  legislation  within  the  powers  of  the  Dominion  Parliament, 
no  such  declaration  in  the  preamble  or  permissive  title  can  so  control 
the  enacting  clauses  as  to  make  the  Act  ultra  vires  ;  though  it  cannot 
be  doubted  that  the  introduction  of  this  temperance  element  on  the  face 
of  the  Act  may  have  very  much  stimulated  the  idea,  which  has  been 
so  much  relied  on,  that  the  legislation  was  not  a  regulation  of  trade 
and  commerce,  but  was  for  the  suppression  of  intemperance,  a  matter 
assumed  to  be  within  the  exclusive  power  of  the  Local  Legislatures, 
and  so  beyond  the  powers  of  the  Dominion  Parliament.  If  we 
eliminate  from  the  recital  in  the  Act  the  abstract  proposition  and  the 
permissive  clause  to  cite  the  Act  as  "  The  Canada  Temperance  Act, 
1878,"  there  does  not  appear  to  be  a  word  in  the  title,  preamble  or 
enac'Ung  clauses  from  which  the  slightest  inference  could  be  drawn  that 
Parliament  was  dealing  with  a  subject-matter,  other  than  simply  as  a 
regulation  of  trade  and  commerce  in  respect  to  the  traffic  in  those 
particular  articles  of  intoxicating  liquors. 

It  has  also  been  contended  that  no  legislative  powers  to  prohibit 
exist  in  the  Dominion.  I  must  respectfully,  but  most  emphatically 
dissent  from  this  proposition.  I  cannot  for  one  moment  doubt,  that  by 
the  B.  N.  A.  Act  plenary  power  of  legislation  was  vested  in  the 
Dominion  Parliament  and  Local  Legislatures  respectively  to  deal  with 
all  matters  relating  to  the  purely  internal  affairs  of  the  Dominion, 
unless,  indeed,  anything  could  be  found  in  the  Act  in  express  terms 
limiting  such  power,  each,  of  course,  acting  within  the  scope  of  their 
respective  powers ;  and,  therefore,  where  one  has  not  the  power  so  to 
legislate,  it  necessarily  belongs  to  the  other.  If  this  be  so,  then  the 
question  is,  is  this  legislation  within  the  powers  conferred  on  the 
Dominion  Parliament,  or  does  it  encroach  on  the  powers  exclusively 
confided  to  the  Local  Legislature  ?  For,  with  its  expediency,  its  justice 
or  injustice,  its  policy  or  impolicy,  we  have  nothing  whatever  to  do. 

Much  has  been  said  as  to  the  analogy  of  the  Dominion  Parliament 
and  Local  Legislatures  with  the  Congress  of  the  Federal  Government 
and  the  State  Legislatures  of  the  United  States.  But  the  constitution 
of  the  United  States  and  the  constitution  of  the  States  as  regards  the 
powers  which  each  may  exercise,  are  so  different  from  the  relative 
powers  of  the  Dominion  Parliament  and  Provincial  Legislatures,  that 
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the  cases  to  be  found  in  the  American  books,  with  regard  to  the  powers 
of  the  State  Legislatures  in  prohibiting  the  sale  of  intoxicating  liquors, 
afiford  no  guide  whatever  in  the  determination  of  the  powers  of  the 
Local  Legislatures  and  the  Dominion  of  Canada.  The  Government  of 
the  United  States  is  one  of  enumerated  powers,  and  the  Governments 
of  the  States  possess  all  the  general  powers  of  legislation.  Here  we 
have  the  exact  opposite.  The  powers  of  the  Provincial  Governments 
are  enumerated  and  the  Dominion  Government  possesses  the  general 
powers  of  legislation.     Therefore  we  are  told  by  Mr.  Cooley  that : 

When  a  law  of  Congress  is  assailed  as  void,  we  look  in  the  National  Con- 
stitution to  see  if  the  <;rant  of  specified  powers  is  broad  enough  to  embrace  it, 
but  when  a  State  law  is  attacked  on  the  same  j^round,  it  is  presumably  valid  in 
any  case,  and  this  presumption  is  a  conclusive  one,  unless  in  the  Constitution  of 
the  United  States,  or  of  the  State,  we  are  able  to  discover  that  it  is  prohibited. 
We  look  in  the  Constitution  of  the  United  States  for  grants  of  legislative 
power,  but  in  the  Constitution  of  the  State  to  ascertain  if  any  limitations  have 
been  imposed  upon  the  complete  power  with  which  the  Legislative  department 
of  the  State  was  vested  in  its  creation.  Congress  can  pass  no  laws  but  such  as 
the  Constitution  authorizes,  either  expressly  or  by  clear  implication,  while  the 
State  Lejiislature  has  jurisdiction  of  all  subjects  in  which  its  legislation  is  not 
prohibited.     Cooley,  Cons.  Lim.,  173. 

With  us  the  Government  of  the  Provinces  is  one  of  enumerated 
powers,  which  are  specified  in  the  B.  N.  A.  Act,  and  in  this  respect 
differs  from  the  Constitution  of  the  Dominion  Parliament,  which,  as 
has  been  stated,  is  authorized  "  to  make  laws  for  the  peace,  order  and 
good  government  of  Canada  in  relation  to  all  matters  not  coming 
within  the  classes  of  subjects  by  the  Act  assigned  exclusively  to  the 
Legislatures  of  the  Provinces;" — and  that  "any  matter  coming  within 
any  of  the  classes  of  subjects  enumerated  shall  not  be  deemed  to  come 
within  the  class  of  matters  of  a  local  or  private  nature  comj)rised  in 
the  enumeration  of  the  classes  of  subjects  assigned  exclusively  to  the 
Legislatures  of  the  Provinces."  Therefore  "  the  regulation  of  trade 
and  commerce,"  being  one  of  the  classes  of  subjects  enumerated  in  sec 
91,  is  not  to  be  deemed  to  come  within  any  of  the  classes  of  a  local  or 
private  nature  assigned  to  the  Legislatures  of  the  Provinces. 

To  my  mind,  it  seems  very  clear  that  the  general  jurisdiction  or 
sovereignty  which  is  thus  conferred  emphatically  negatives  the  idea 
that  there  is  not  within  the  Dominion  legislature,  power  or  authority  to 
deal  with  the  question  of  prohibition  in  respect  to  the  sale  or  traflic  in 
intoxicating  liquors,  or  any  other  articles  of  trade  or  commerce. 

It  is  said  that  a  power  to  regulate  does  not  include  a  power  to  pro- 
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hibit.  Apart  from  the  general  legislative  power  which,  I  think,  belongs 
to  the  Dominion  Parliament,  I  do  not  entertain  the  slightest  doubt  that 
the  power  to  prohibit  is  within  the  power  to  regulate.  It  would  be 
strange  indeed,  that,  having  the  sole  legislative  power  over  trade  and 
commerce,  the  Dominion  Parliament  could  not  prohibit  the  importation 
or  exportation  of  any  article  of  trade  or  commerce,  or,  having  that  power, 
could  not  prohibit  the  sale  and  traffic,  if  they  deemed  such  prohibition 
conducive  to  the  peace,  order  and  good  government  of  Canada. 

There  seems  to  be  no  doubt  on  this  point  in  the  United  States.  Mr. 
Story  on  the  Constitution  of  the  United  States,  with  reference  to  the 
regulation  of  foreign  commerce,  which  belongs  to  the  National  Govern- 
ment (as  the  regulation  of  both  foreign  and  internal  trade  and  commerce 
does  to  the  Dominion  Government)  says : 

The  commercial  system  of  the  United  States  has  also  been  employed  for  the 
purpose  of  revenue;  sometimes  for  the  purpose  of  prohibition;  sometimes  for 
the  purpose  of  retaliation  and  commercial  reciprocity  ;  sometimes  to  lay  embar- 
goes; sometimes  to  encourage  domestic  naviiration  and  the  shippintr  5m d  mer- 
cantile interests,  by  bounties,  by  discriminating  duties,  and  by  special  preferences 
and  privileges;  and  sometimes  to  regulate  intercourso  with  a  view  to  mere  poli- 
tical objects,  such  as  to  repel  aggressions,  increase  the  pressure  of  war,  or  vindi- 
cate the  rights  of  neutral  sovereignty.     Story,  Com.,  Con.  U.  S.,  s.  1076. 

So  in  the  case  of  the  United  States  v.  Halliday,  3  Wall.  407,  as 
to  the  rights  of  Congress  under  its  power  to  regulate  commerce  with 
the  Indian  tribes,  the  Supreme  Court  of  the  United  States  held  that 
that  power  extended  to  the  regulation  of  commerce  with  the  Indian 
tribes  and  with  the  individual  members  of  such  tribes,  though  the  traffic 
and  the  Indian  with  whom  it  was  carried  on  were  wholly  within  the 
territorial  limit  of  the  State.  The  Act  made  it  penal  to  sell  spirituous 
liquors  to  an  Indian  under  charge  of  an  Indian  agent,  although  it  was 
sold  outside  of  an  Indian  reserve  and  within  the  limits  of  a  State.  The 
Court  held  the  Act  constitutional  and  based  upon  the  power  of  Con- 
gress to  regulate  commerce  with  the  Indians. 

The  contention  in  this  case,  as  put  by  the  learned  Judge  who  de- 
livered the  judgment  of  the  Court,  was,  "  that  so  far  as  the  Act  was 
intended  to  operate  as  a  police  regulation  to  enforce  good  morals  within 
the  limits  of  a  State  of  the  Union,  that  belongs  exclusively  to  the  State, 
and  there  is  no  warrant  in  the  Constitution  for  its  exercise  by  Congress. 
If  it  is  an  attempt  to  regulate  commerce,  then  the  commerce  here  regu- 
lated is  a  commerce  whoUy  within  the  State — among  its  own  inhabitants 
or  citizens,  and  not  within  the  powers  conferred  on  Congress  by  the 
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commercial  clause."     But  the  Court  thus  deals  with  this  contention — 
Mr.  Justice  Miller  says  : 

The  Act  in  question,  although  it  may  partake  of  some  of  the  qualities  of 
those  Acts  passed  by  State  Legislatures,  which  have  been  referred  to  the  police 
powei-8  of  the  State,  is,  we  think,  still  more  clearly  entitled  to  be  called  a  regula- 
tion of  Commerce.  "  Commerce,"  says  Chief  Justice  Marshall,  in  the  opinion 
in  Gibbons  vs.  Ogdcn  to  which  we  so  often  turn  with  profit  when  this  clause  of 
the  Constitution  is  under  consideration,  "  Commerce  undoubtedly  is  traffic,  but 
it  is  something  more,  it  is  intercourse."  The  law  before  us  professes  to  regulate 
traflSc  and  intercourse  with  the  Indian  tribes.  It  manifestly  docs  both.  It 
relates  to  buying  and  selling  and  exchanging  commodities,  which  is  the  essence 
of  all  commerce,  and  it  regulates  the  intercourse  between  the  citizens  of  the 
United  States  and  those  tribes,  which  is  another  branch  of  commerce  and  a 
very  imf»ortant  one. 

If  the  Act  under  consideration  is  a  regulation  of  commerce,  as  it  undoubtedly 
is,  does  it  regulate  that  kind  of  commerce  which  is  placed  within  the  control 
of  Congress  by  the  Constitution  ?  The  words  of  that  instrument  are  :  "  Con- 
gress shall  have  power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes."  Commerce  with  foreign  nations, 
without  doubt,  means  commerce  between  citizens  of  the  United  States  and  citi- 
zens or  subjects  of  foreign  Governments,  as  intlividuals.  And  so  commerce  with 
the  Indian  tribes  me^ms  commerce  with  the  individuals  composing  those  tribes. 
The  Act  before  us  describes  this  precise  kind  of  traflfic  or  commerce,  and  there- 
fore comes  within  the  terms  of  the  cou'^titutional  provision. 

Is  there  anything  in  the  fact  that  this  power  is  to  be  exercised  within  the 
limits  of  a  State,  which  renders  the  Act  regulating  it  unconstitutional  ? 

In  the  same  opinion  to  which  we  have  just  before  referred,  Judge 
Marshall,  in  speaking  of  the  power  to  regulate  commerce  with  foreign 
States,  says  : 

*'  The  power  does  not  stop  at  the  jurisdictional  limits  of  the  several  States.  It 
would  be  a  very  useless  power  if  it  could  not  piss  those  lines.  If  Congress  has 
power  to  regulate  it,  that  power  must  bo  exercised  wherever  the  subject  exists." 
It  follows  from  these  propositions,  which  seem  to  be  incontrovertible,  that  if 
commerce  or  traflSc,  or  intercourse,  is  carried  on  with  an  Indian  tribe,  or  with  a 
member  of  such  tribe,  it  is  subject  to  be  regulated  by  Congress,  although  within 
the  limits  of  a  State.  The  locility  of  the  trafllic  cm  have  nothing  to  do  with 
the  power.  The  right  to  exercise  it  in  reference  to  any  Indian  tribe,  or  any 
person  who  is  a  member  of  such  tribe,  is  absolute,  without  reference  to  the 
locality  of  the  traflBc,  or  locality  of  the  tribe,  or  of  the  member  of  the  tribe 
with  whom  it  is  carried  on.  It  is  not,  however,  intended  by  these  remarks  to 
imply  that  this  clause  of  the  Constitution  authorizes  Congress  to  regulate  any 
other  commerce,  originated  and  ended  within  the  limits  of  a  single  State,  than 
commeroe  with  the  Indian  tribes. 
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It  has  been  likewise  very  strongly  urged  that  the  Dominion  Parlia- 
ment cannot  have  the  right  to  prohibit  the  sale  of  intoxicating  liquors 
as  a  beverage,  because  to  do  so  would  interfere  Avith  the  right  of  the 
Local  Legislatures  to  grant  licenses  and  to  deal  with  property  and  civil 
rights  and  matters  of  a  purely  local  character,  and,  so  with  the  right  of 
the  Local  Legislatures  to  raise  a  revenue  by  means  of  shop  and  tavern 
licenses.  I  fail  to  appreciate  the  force  of  this  objection.  If  substantial, 
it  would  prohibit  to  a  great  extent  the  Dominion  Parliament  from  legis- 
lating in  respect  to  that  large  branch  of  trade  and  commerce  carried  on 
in  intoxicating  beverages,  and  so  take  away  the  full  right  to  regulate 
alike  foreign  and  internal  commerce.  If  they  cannot  prohibit  the  inter- 
nal traffic  iDecause  it  prevents  the  Local  Legislatures  from  raising  a 
revenue  by  licensing  shops  and  taverns,  the  same  result  would  be  pro- 
duced if  the  Dominion  Parliament  prohibited  its  importation  or  manu- 
facture. For  by  the  same  process  of  reason  it  must  follow  that  they 
could  not  prohibit  its  importation  or  manufacture,  or  in  any  way  regu- 
late the  traffic,  whereby  the  sale  or  traffic  should  be  injuriously  affect- 
ed and  so  the  value  of  licenses  be  depreciated  or  destroyed.  In  my 
opinion,  if  the  Dominion  Parliament,  in  the  exercise  of  and  within  its 
legitimate  and  undoubted  right  to  regulate  trade  and  commerce,  adopt 
such  regulations  as  in  their  practical  operation  conflict  or  interfere  with 
the  beneficial  operation  of  Local  Legislation,  then  the  law  of  the  Local 
Legislature  must  yield  to  the  Dominion  law,  because  matters  coming 
within  the  subjects  enumerated  as  confided  to  Parliament  are  not  to  be 
deemed  to  come  within  the  matters  of  a  local  nature  comprised  in  the 
enumeration  of  subjects  assigned  to  the  Local  Legislatures ;  in  other 
words,  the  right  to  regulate  trade  and  commerce  is  not  to  be  overridden 
by  any  Local  Legislation  in  reference  to  any  subject  over  which  power 
is  given  to  the  Local  Legislature.  A  case,  precisely  analogous  in 
principle  to  this,  is  to  be  found  in  the  Reports  of  the  United  States 
Supreme  Court,  License  Tax  Cases,  5  Wall.  462,  where  the  State 
Legislature  had  the  control  of  the  internal  commerce,  and  the  Federal 
Government  the  right  to  raise  a  revenue  by  licenses,  while,  here  the 
Dominion  Government  have  the  control  of  the  internal  trade  and  com- 
merce, and  the  Local  Legislatures  the  right  of  raising  a  revenue  by 
granting  licenses.  It  was  not  doubted  that  where  Congress  possessed 
constitutional  power  to  regulate  trade  and  commerce,  it  might  regulate 
it  by  means  of  licenses,  and  in  case  of  such  a  regulation  a  license  would 
give  authority  to  the  licensee  to  do  whatever  its  terms  authorized,  but 
that  very  different  considerations  applied  to  the  internal  commerce  or 
domestic  trade  of  the  States,  over  which  Congress  had  no  power  to  regu- 
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late,  nor  any  direct  control,  but  the  power  belonged  exclusively  to  the 
States.  There  the  power  to  authorize  a  business  within  the  State  was 
held  plainly  repugnant  to  the  exclusive  power  of  the  State  over  the 
same  subject.  So  here,  over  trade  and  commerce  the  Local  Legislature 
have  no  power  of  regulation  nor  any  direct  control,  and  therefore  the 
power  of  the  Local  Legislature  to  authorize  a  business  is  equally  repug- 
nant to  the  power  of  the  Dommion  Parliament  over  the  same  subject ; 
and  therefore,  while  Congress  had  the  power  to  tax,  it  was  held  to 
reach  only  existing  subjects,  and  could  not  authorize  a  trade  or  business 
within  a  State,  in  order  to  tax  it ;  that  if  the  licenses  were  to  be  regard- 
ed as  giving  authority  to  carry  on  the  branches  of  business  which  they 
license,  it  would  be  difficult,  if  not  impossible,  to  reconcile  the  granting 
of  them  wuth  the  constitution.  But  it  was  held  that  it  w^as  not  neces- 
sary to  regard  the  laws  as  giving  such  authority,  that,  so  far  as  they 
related  to  trade  within  State  limits,  they  gave  none  and  could  give 
none. 

If  this  same  principle  is  applied  here,  the  right  of  the  Local  Legis- 
latures to  tax  by  means  of  licenses  gave  the  licensees  no  authority  to 
exercise  trade  or  carry  on  business  prohibited  by  the  Dominion  Parlia- 
ment which  has  the  control  of  trade  and  commerce.  I  think  it  equally 
clear  that  the  Local  Legislatures  have  not  the  power  to  prohibit ;  the 
Dominion  Parliament  having  not  only  the  general  powers  of  legisla- 
tion, but  also  the  sole  power  of  regulating  as  well  internal  as  external 
trade  and  commerce,  and  of  imposing  duties  of  customs  and  excise ;  and 
having  by  law  authorized  the  importation  and  manufacture  of  alcoholic 
liquors,  and  exacted  such  duties  thereon,  and  so  far  legalized  the  trade 
and  traffic  therein,  to  allow  the  Local  Legislatures — under  pretence  of 
police  regulation,  on  general  grounds  of  public  policy  and  utility — by 
prohibitory  laws  to  annihilate  such  trade  and  traffic,  and  practiailly 
deprive  the  Dominion  Parliament  of  a  branch  of  trade  and  commerce 
from  which  so  large  a  part  of  the  public  revenue  was  at  the  time  of 
confederation  raised  in  all  the  Provinces — and  has  since  been  in  the 
Dominion — never  could  have  been  contemplated  by  the  framers  of  the 
B.  N.  A.  Act.  It  is,  in  my  opinion,  in  direct  conflict  with  the  powers 
of  Parliament,  as  well  over  trade  and  commerce,  as  with  their  riglit  to 
raise  a  revenue  by  duties  of  imi)ort  and  excise. 

When  I  had  the  honor  to  be  Chief  Justice  of  New  Brunswick,  the 
question  of  the  right  of  the  Local  Legislatures  to  pass  laws  prohibiting 
the  sale  or  traffic  in  intoxicating  liquors  came  squarely  before  the  Su- 
preme Court  of  that  Province,  and  that  Court,  in  the  case  of  Regina  v. 
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Justices  of  King's  County,  2  Pugs.  635,  unanimously  held  that  under  the 
B.  N.  A.  Act,  the  Local  Legislature  had  no  power  or  authority  to  pro- 
hibit the  sale  of  intoxicating  liquors,  and  declared  the  Act  passed  with 
that  intent  ultra  vires,  and  therefore  unconstitutional.  I  have  care- 
fully reconsidered  the  judgment  then  pronounced,  and  I  have  not  had 
the  least  doubt  raised  in  my  mind  as  to  the  soundness  of  the  conclusion 
at  which  the  Court  arrived  on  that  occasion.  I  then  thought  the  Local 
Legislature  had  not  the  power  to  prohibit.  I  think  the  same  now.  I 
then  thought  the  power  belonged  to  the  Dominion  Parliament,  I  think 
so  still,  and  therefore  am  constrained  to  allow  this  appeal. 

Exclusive  Powers  of  Provincial  Legislatures. 

MMsoTex-        92.  In   eacli  Province  the  Legislature  may  exclusively 

•wkfESw.  make  Laws  in  relation  to  Matters  coming  within  the  Classes 

of  Subjects  next  herein-after  enumerated  ;    that  is  to  say, — 

1.  The  Amendment  from  time  to  time,  notwithstanding 
anything  in  this  Act,  of  the  Constitution  of  the  Province, 
except  as  regards  the  Office  of  Lieutenant  Governor. 

2.  Direct  Taxation  within  the  Province  in  order  to  the 
raising  of  a  Revenue  for  Provincial  purposes. 

3.  The  Borrowing  of  Money  on  the  sole  credit  of  the  Pro- 
vince. 

4.  The  Establishment  and  Tenure  of  Provincial  Offices 
and  the  Appointment  and  Payment  of  Provincial  Officers. 

5.  The  Management  and  Sale  of  the  Public  Lands  belong- 
ing to  the  Province,  and  of  the  Timber  and  Wood  thereon. 

ti.  The  Establishment,  Maintenance,  and  Management  of 
Public  and  Reformatory  Prisons  in  and  for  the  Province. 

7.  The  Establishment,  Maintenance,  and  Management  of 
Hospitals,  Asylums,  Charities,  and  Eleemosynary  Institutions 
in  and  for  the  Province,  other  than  Marine  Hospitals. 

8.  Municipal  Institutions  in  the  Province. 

9.  Shop,  Saloon,  Tavern,  Auctioneer,  and  other  Licenses 
in  order  to  the  raising  of  a  Revenue  for  Provincial,  Local,  or 
Municipal  purposes. 
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10.  Local  Works  and  Undertakings  other  than  such  as 
are  of  the  following  Classes : — 

a.  Lines  of  Steam  or  other  Ships,  Railways,  Canals,  Tel- 
egraphs, and  other  Works  and  Undertakings  connecting  the 
Province  with  any  other  or  others  of  the  Provinces,  or  ex- 
tending beyond  the  limits  of  the  Province : 

b.  Lines  of  Steam  Ships  between  the  Province  and  any 
British  or  Foreign  Country  : 

c.  Such  Works  as,  although  wholly  situate  within  the 
Province,  are  before  or  after  their  Execution  declared  by  the 
Parliament  of  Canada  to  be  for  the  general  Advantage  of 
Canada,  or  for  the  Advantage  of  Two  or  more  of  the  Pro- 
vinces. 

11.  The  Incorporation  of  Companies  with  Provincial  Ob- 
jects. 

12.  The  Solemnization  of  Marriage  in  the  Province. 

13.  Property  and  Civil  Rights  in  the  Province 

14.  The  Administration  of  Justice  in  the  Province,  inclu- 
ding the  Constitution,  Maintenance,  and  Organization  of 
Provincial  Courts,  both  of  Civil  and  of  Criminal  jurisdiction, 
and  including  Procedure  in  Civil  Matters  in  those  Courts. 

15.  The  Imposition  of  Punishment  by  Fine,  Penalty,  or 
Imprisonment  for  enforcing  any  Law  of  the  Province  made 
in  relation  to  any  Matter  coming  within  any  of  the  Classes 
of  Subjects  enumerated  in  this  Section. 

16.  Generally  all  Matters  of  a  merely  Local  or  Private 
Nature  in  the  Province. 

§  1.  The    Amendment,  &c.,  of  the  Constitution,  &c. 

The  Loj^islaturcR  of  the  Provinces  of  Manitoba  and  British  Coliunhia  now 
consist  of  only  one  House,  the  Upper  House  having  been  abolished  in  each 
Province  under  the  powers  conferred  by  this  section. 

§2.  Direct  taxation  within  the  Province  in  order  to,&c. 

Angers,  pro  Rvgina  and  The  Queen  Inturance  Co.,  Held,  by  Superior  Cotirt, 
Montreal,  Torrance,  J.,  affirmed  by  Queen's  Bench,  Montreal,  and  confirmed 
by  the  Jud.  Com.  of  the  Privy  Council  (21  L.  0.  J.  77 ;  22  L.  C.  J.  307  ; 
16  C.  L.  J.   198;  3  L.  R.  App.  Cases  1090)  : 


V  / 
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That  39  Vic.  c.  7,  Quebec,  entitled  "  An  Act  to  compel  assurers  to 
take  out  a  License,"  obliging  every  assurer  in  the  Province,  other  than 
a  marine  assurer  exclusively,  to  take  out  a  license  every  year,  the  price 
of  such  license  to  consist  in  the  payment  of  three  per  cent,  as  to 
assurance  against  fire,  and  of  one  per  cent,  as  to  other  assurances,  for  each 
hundred  dollars  or  fraction  thereof  on  all  premiums  or  renewals  of  pre- 
miums received,  was  ultra  vires,  as  being  an  indirect  mode  of  taxation 
and  an  attempt  to  regulate  trade. 

In  the  Q.  B., — Sir  A.  A.  Dorion,  C.  J.,  said  ;  I  concur  in  the  judg- 
ment on  the  following  grounds  : 

The  Local  Legislature  has  the  right  to  impose  direct  taxes  and  to 
grant  licenses  as  a  means  of  raising  revenue  for  Provincial  and  muni- 
cipal purposes. 

Now  the  charge  imposed  is  clearly  an  indirect  tax.  It  is  not  im- 
posed on  the  Insurance  Co.  itself,  but  upon  the  business  which  it  is  doing 
— that  is,  the  insurer  is  obliged  to  place  a  stamp  on  every  policy  issued, 
according  to  the  amount  of  such  policy.  It  is  as  much  an  indirect  tax 
as  the  taxes  of  excise  or  of  customs.  They  are  not  intended  to  be  paid 
by  the  insurer,  but  to  be  paid  by  the  insured,  whoever  they  may  be. 

This  case  must  be  brought  under  the  provisions  allowing  the 
Local  Legislatures  to  grant  licenses.  I  am  not  prepared  to  state  that 
the  Local  Legislatures  have  not  the  right  to  grant  licenses  to  insurance 
companies,  to  banks,  &c.  ;  but  if  the  Legislatures  have  that  right  they 
must  do  it  in  such  form  as  not  to  violate  one  of  the  restrictions  of  the 
Confederation  Act,  which  does  not  authorize  them  to  impose  indirect 
taxes. 

The  Local  Legislatures  are  authorized  to  grant  licenses  and  to  raise 
revenue  on  such  licenses  as  were  usually  granted.  Now,  there  was  not, 
at  the  time  the  Confederation  Act  was  passed,  a  single  license  granted 
on  which  the  payment  or  fee  was  laid  on  the  amount  of  business  done. 
All  licenses  granted  were  for  a  fixed  sum. 

This  view  was  carried  so  far  that  in  the  Act  to  regulate  the  busi- 
ness of  auctioneers,  each  auctioneer  had  to  pay  a  fixed  sum,  which 
represented  the  price  of  the  license,  and  another  sum  of  1  per  cent, 
on  the  price  of  the  goods  sold,  this  last  sum  to  be  added  to  the  price  of 
the  goods  sold. 

The  duty  imposed  by  the  Local  Legislature  is  not  therefore  a  license 
fee,  such  as  was  known  in  this  country  at  the  time  of  the  Confederation 
Act.  I  therefore  find  that  although  in  form  a  license  appears  to  have 
been  granted,  in  substance,  it  is  an  indirect  tax  which  has  been  imposed. 
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It  is  an  evasion  of  the  Act  from  which  the  Local  Legislature  derives 
its  powers.  The  Local  Legislature  cannot,  no  more  than  private 
individuals,  act  as  it  were  in  fraud  of  the  law,  that  is,  do  by  indii'ect 
means  what  it  cannot  effect  directly 

As  to  the  question  whether  the  Local  Legislature  has  a  right  to 
force  an  Insurance  Company  to  take  a  license,  I  am  not  called  upon  to 
express  an  opinion,  and  there  is  great  difficulty  in  the  question. 

For  the  reasons  stated  I  confine  myself  to  saying  that  the  duty 
imposed  upon  insurance  companies  is  an  indirect  tax  which  t)ie  Local 
Legislature  had  no  authority  to  impose. 

In  the  Q.  B., — H.  E. Tascliereau,  J.,  paid:  {Translation^) 
By  the  Act  of  the  Legislature  of  Quebec.  39  Vict.  ch.  7,  entitled 
"  An  Act  to  compel  assurers  to  take  out  a  License,"  it  is  enacted  that 
"  every  assurer  carrying;  on  in  the  Province  any  business  of  assurance, 
other  than  that  of  marine  assurance  exclusively  (or  business  of  assur- 
ance against  accidents,  for  a  period  less  than  30  days — 40  Vict.  ch.  6) 
shall  be  bound  to  take  out  a  license,  in  each  year,  from  one  of  the 
revenue  officers,  the  price  of  such  license  to  consist  in  the  payment  to 
the  Crown  for  the  use  of  the  Province,  at  the  time  of  the  issue  or 
delivery  of  any  policy  of  assurance,  and  at  the  time  of  the  making  or 
delivery  of  each  premium,  receipt  or  renewal,  respecting  such  assurance, 
of  a  sum  computed  at  the  rate  of  three  per  cent,  as  to  assurance 
against  fire,  or  of  one  per  cent,  as  to  other  assurances,  for  each 
hundred  dollars,  or  fmction  of  one  hundred  dollars  of  the  amount 
received  as  premium,  or  renewal  of  assurance,  and  such  payment  was 
to  be  made  by  means  of  adhesive  stamps,  equivalent  in  value  to  the 
amount  required,  to  be  affixed  on  the  policy  of  assurance,  receipt  or 
renewal."  Any  j>erson  who  shall  not  comply  with  the  provisions  of 
this  Act  is  made  liable  for  each  contravention,  to  a  penalty  not  exceed- 
ing fifty  dollars,  or  in  default  of  payment,  unless  the  person  be  a 
corporation,  to  imprisonment  not  exceeding  three  months.  The  Act 
further  declared  that  policies  of  assurance,  premium  receipts  or 
renewals,  not  stamped  as  required  by  the  Act,  could  not  be  invoked 
and  were  to  have  no  effect  in  law,  or  in  equity,  before  the  Courts  of  this 
Province. 

By  the  122nd  section  of  "  The  Quebec  License  Act,"  which  is  made 
applicable  to  the  above  Act,  39  Vict.  ch.  7,  by  its  9th  section,  the 
Governor-in-Council  may  at  any  time,  for  sufficient  cause,  in  his  discre- 
tion, revoke  and  annul  any  license  thus  granted  to  any  Insurance 
Company,  and  by  the  124th  section  of  the  same  Quebec  License  Act,  a 
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fee  of  one  dollar  is  payable  to  the  revenue  officer  for  every  license 
given  by  him. 

Had  the  Xegislature  of  Quebec  the  power  to  pass  this  Statute? 
This  is  the  abstract  question,  submitted  for  our  decision  in  this  cause, 
and  the  only  matter  in  dispute  between  the  parties. 

In  England,  Parliament  is  omnipotent.  Its  power  is  absolute 
and  supreme,  and  Hallam  (Const.  Hist.,  vol.  3,  p.  193)  has 
not  hesitated  to  say  that  "  the  absolute  power  of  the  Legislature,  in 
strictness,  is  as  arbitrary  in  England  as  in  Persia."  In  this  country  it 
is  very  different.  Since  Confederation,  both  the  Federal  Parliament 
and  the  Local  Legislatures  have  limited  powers. 

It  is  true  that  the  Federal  Parliament  has  a  quasi  sovereignty. 
Its  jurisdiction  is  far  greater  than  that  of  the  Local  Legislatures,  but 
there  are  subject  matters  over  which  it  has  no  jurisdiction.  They  are 
those  matters,  which,  by  the  British  North  America  Act,  are  left, 
without  ajiy  concurrent  jurisdiction  in  the  Federal  Parliament,  to  the 
jurisdiction  of  the  Local  Legislatures. 

The  latter  have  only  such  powers  as  are  specially  assigned  to  them, 
and  which  are  by  exception  taken  from  the  Federal  and  given  to  the 
Local  Legislatures. 

Let  us  examine,  therefore,  whether,  under  the  distribution  of  the 
legislative  powers  made  by  the  Imperial  Statute,  the  Legislature  of 
Quebec  could  pass  this  Statute,  imposing  a  tax  on  assurance  companies 
and  compelling  them  to  take  out  a  license  ? 

The  91st  section  of  the  Imperial  Act  enacts  that  "  It  shall  be  law- 
ful for  the  Queen,  by  and  with  the  advice  and  consent  of  the  Senate 
and  House  of  Commons,  to  make  laws  for  the  peace,  order  and  good 
government  of  Canada,  in  relation  to  all  matters  not  coming  within  the 
classes  of  subjects,  by  this  Act,  exclusively  assigned  to  the  Legislatures 
of  the  Provinces ;  and  for  greater  certainty,  but  not  so  as  to  restrict  the 
generality  of  the  foregoing  terms  of  this  section,  it  is  hereby  declared 
that  (notwithstanding  anything  in  this  Act),  the  exclusive  Legislative 
authority  of  the  Parliament  of  Canada  extends  to  all  matters  coming 
within  the  classes  of  subjects  next  hereinafter  enumerated,  that  is  to 
say  "  (inter  alia)  : 

§  2.  The  regulation  of  trade  and  commerce.  §  3.  The  raising  of 
money  by  any  system  of  taxation,  "  and  any  matter  coming  within  any  of 
the  classes  of  subjects  enumerated  in  this  section  shall  not  be  deemed 
to  come  within  the  class  of  matters  of  a  local  or  private  nature  com- 
prised in  the  enumeration  of  the  classes  of  subjects  by  this  Act  assigned 
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exclusively  to  the  Legislatures  of  the  Provinces."  This  refers  to  the 
Federal  Parliament.  In  dealing  with  the  powers  of  the  Legislatures  of 
the  Provinces,  the  92nd  section  declares  that  "  In  each  Province  the 
Legislature  may  exclusively  make  laws  in  relation  to  matters  coming 
within  the  classes  of  subjects  next  hereinafter  enumerated,  that  is  to 
say  (inter  alia) : 


§  2.  Direct  taxation  within  the  Province  in  order  to  the  raising  of  a 
revenue  for  Provincial  purposes. 

§  9.  shop  and  saloon,  tavern,  auctioneer  and  other  licenses  in  order 
to  the  raising  of  a  revenue  for  provincial,  local  or  municipal  purposes." 

The  other  parts  of  these  sections  have  no  bearing  upon  the  present 
case. 

The  determination  of  this  question  depends  entirely  on  the  con- 
struction to  be  put  on  sub-sections  2  and  9  of  the  above  92nd  section 
of  the  Imperial  Statute. 

The  Federal  Parliament  has  the  general  power  to  make  laws  in  rela- 
tion to  all  matters,  excepting  only  such  matters  as  are  by  the  92nd 
sec.  specially  put  under  the  control  of  the  Local  Legislatures.  The 
Local  Legislatures,  on  the  contrary,  have  power  to  make  laws  only  in 
relation  to  matters  specifically  and  nominally  put  under  their  control  by 
section  92.  In  order  to  ascertain  whether  any  given  subject  matter  is 
under  the  jurisdiction  of  one  of  the  legislative  bodies,  created  by  the 
Imperial  Statute,  it  is  sufficient  to  refer  to  the  92nd  section  and  see  if 
by  that  section  the  subject  matter  is  or  is  not  put  under  the  control  of 
the  Provincial  power.  If  not  it  comes  within  the  legislative  authority 
of  the  Federal  Parliament,  even  if  not  one  of  the  classes  of  subjects 
specially  enumerated  as  being  specially  reserved  for  that  Parliament  by 
the  9l8t  section  of  the  Act. 

This  proposition  was  not  contested  by  the  learned  counsel  whose 
duty  it  has  been  to  contend  in  favor  of  the  constitutionality  of  this 
Act,  but  it  is  on  the  92nd  section  that  he  relies  to  prove  that  the  Legis- 
lature of  Quebec  had  the  legislative  authority  to  pass  this  Statute.  He 
contended  that  it  might  be  possible  to  consider  the  taxes  imposed  by 
39  Vict.  c.  7,  as  a  direct  tax.  Then,  under  the  2nd  sub-section  of  sec- 
tion 92,  which  gives  the  power  of  direct  taxation  to  the  Legislatures  of 
the  Provinces,  this  Act  is  unimpeachable.  But  should  it  be  declared 
that  the  duties  imposed  were  not  a  direct  tax,  then,  he  says,  the  Act  is 
nevertheless  constitutional,  because  it  is  authorized  by  the  9th  sub- 
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section,  which  gives  to  Local  Legislatures  the  control  of  "  Shop,  saloon, 
auctioneer,  tavern,  and  other  licenses." 

As  to  whether  the  duties  imposed  on  these  Companies  constitute 
a  direct  or  an  indirect  tax.  I  consider  they  constitute  an  indirect  tax.  It 
is  a  stamp  duty,  which  has  been  imposed  by  the  Legislature  on  policies 
of  assurance  and  renewal  receipts  respecting  such  policies  and  nothing 
else.  That  it  ought  to  be  considered  a  stamp  duty  or  a  license  does 
not  make  any  difference  as  it  is  in  both  cases  an  indirect  tax. 

"  On  pent  ranger  sous  deux  chefs  principaux  (says  J.  B.  Say,  an 
author  of  great  repute  on  Political  Economy)  les  diff(5rentes  mani^res 
qu'on  emploie  pour  atteindre  les  revenus  des  contribuables.  Ou  bien 
on  leur  demande  directement  une  portion  du  revenu  qu'on  leur  suppose, 
c*est  I'objet  des  contHhutions  directes  ;  ou  bien  on  leur  fait  payer  une 
somme  quelconque  sur  certaines  consommations  qu'ils  font  avec  leur 
revenu  ;  c'est  I'objet  de  ce  qu'on  nomme  en  France  les  contributions 
indirectes." 

After  stating  what  are  direct  taxes,  the  same  author  says  :  "  Pour 
asseoir  les  contributions  indirectes  et  celles  dont  on  veut  frapper  les 
consommations,  on  ne  s'informe  pas  du  nom  du  redevable,  on  ne  s'atta- 
che  qu'au  produit.  Tantot,  des  I'origine  de  ce  produit,  on  reclame  une 
part  quelconque  de  sa  valeur,  comme  on  fait  en  France  pour  le  sel. 
Tantot  cette  demande  est  faite  au  moment  ou  le  produit  franchit  les 
fronti^res  (les  droits  de  douanes).  Tantot  c'est  au  moment  ou  le  pro- 
duit passe  de  la  main  du  dernier  producteur  dans  celle  du  consomma- 
teur  qu'on  fait  contribuer  celui-ci  (en  Angleterre  par  le  stamp  duty,  en 
France  par  I'impot  sur  les  billets  de  spectacles).  Tantot  le  gouverne- 
ment  exige  que  la  marchandise  porte  une  marque  particuliere,  qu'il  fait 
payer,  comme  le  controle  de  I'argent,  les  timbres  des  journaux.  Tantdt 
il  frappe  non  la  marchandise  elle-meme  mais  I'acquittement  de  son 
prix,  comme  il  le  fait  par  le  timbre  des  quittances  et  des  effets  de  com- 
merce. Toutes  ces  mani^res  de  lever  les  contributions  se  rangent  dans 
la  classe  des  contributions  indirectes  parce  que  la  demande  n'en  est 
addressee  k  personne  directement,  mais  au  produit  ou  k  la  marchandise 
frapp^e  de  I'impot."    [Say,  Economic  Politique,  pp.  521,  523.] 

AU  our  text  writers  and  jurists  agree  in  giving  the  definition  of 
indirect  taxes  in  the  same  language  as  that  I  have  just  cited.  I  wiU 
only  add  two  others — Favard  de  Langlade  et  Merlin.  The  former 
says  :  "  On  appeUe  contributions  indirectes  les  contributions  (Stabiles 
par  la  loi  sur  les  choses  dont  1' usage  est  ordinaire  dans  les  habitudes  de 
la  vie.     Elles  sont  indirectes  en  ce  qu'eUes  ne  portent  nominativement 
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sur  aucun  contribuable,  qu'elles  ne  sont  acquittees  que  par  le  consom- 
mateur,  quel  qu'il  soit,  ou  celui  qui  veut  user  et  qu'il  suffit  de  ne  pas 
consommer  ou  user  pour  n*y  etre  pas  assujetti.  Ainsi,  par  exemple, 
celui  qui  ne  se  sert  pas  de  papier  timbr^  et  n'use  pas  de  tabac  est  siir 
de  ne  payer  aucune  partie  des  droits  ^tablis  pour  le  timbre  et  sur  les 
tabacs.  II  en  est  de  merae  pour  toutes  les  branches  des  contributions 
indirectes."  [Favard  de  Langlade,  Repert.  V.  Contributions  Indirectes.] 

And  Merlin,  Repert.  V.  Contributions  Indirectes,  says :  "  On  dis- 
tingue deux  sortes  de  contributions,  les  contributions  directes  et  les 
contributions  indirectes.  Les  contributions  directes  sont  ^tablies  direc- 
tement  sur  les  personnes.  Les  contributions  indirectes  sont,  suivant  la 
definition  qu'en  donne  la  loi  en  forme  d'instruction  du  8  Janvier,  1790, 
tous  les  impots  assis  sur  la  fabrication,  la  vente,  le  transport  et  Tintro- 
duction  de  plusieurs  objets  de  commerce  et  de  consommation,  impdts 
dont  le  produit,  ordinairement  avancd  par  le  fabricant,  le  marchand,  ou 
le  voiturier,  est  supporte  et  indirectement  paye  par  le  consommateur. 
C'est  aussi  h.  cette  classe  qu'appartiennent  les  droits  sur  les  tabacs,  sur 
les  cartes  k  jouer,  sur  le  sel,  sur  les  boissons,"  &c.,  &c.  See  also  De- 
meunier,  Economic  Politique,  vol.  3,  V.  Impots. 

There  cannot  be  a  shadow  of  a  doubt  that  the  duties  imposed  on  the 
Assurance  Companies  by  the  Legislature  of  Quebec,  let  them  be  called 
licenses  or  stamp  duties,  come  distinctly  within  the  definition  given  by 
the  French  authors,  and  should  be  classed  in  the  category  of  indirect 
taxes. 

If  we  now  examine  the  English  authors,  it  is  impossible  to  declare 
that  these  duties  on  the  Assurance  Companies  fall  into  the  category  of 
direct  taxes. 

"  Taxes  are  either  direct  or  indirect,"  says  Mill.  "  A  direct  tax  is 
one  which  is  demanded  from  the  very  person  who  it  is  intended  or 
desired  should  pay  it.  Indirect  taxes  are  those  which  are  demanded 
from  one  person  in  the  expectation  and  intention  that  he  shall  indem- 
nify himself  at  the  expense  of  another,  such  as  the  excise  or  customs. 
.  .  .  Most  taxes  on  expenditures  are  indirect,  but  some  are  direct, 
being  imposed  not  on  the  producer  or  seller  of  an  article,  but  imme- 
diately on  the  consumer."  (2  MiU,  PoL  Econ.  p.  415.)  See  also  same 
volume,  pp.  432,  458,  465,  466. 

"  A  direct  tax  operates  and  takes  effect  independently  of  consump- 
tion or  expenditure  ;  while  indirect  taxes  a flfect  expenses  or  consumption, 
and  the  revenue  arising  from  them  is  dependent  thereon."  3  Smith's 
Wealth  of  Nations,  pp.  3,  11  (10th  Ed.).  Taxes  on  operation,  and  those 
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on  commodities,  are  put  in  the  same  category.  See  Macdonnell — A 
Survey  of  Political  Economy,  p.  346.  See  also  2  Smith's  Wealth  of 
Nations,  by  Rogers,  pp.  413,  466,  and  McCulloch's  Principles  and  Prac- 
tical Influence  of  Taxation  and  the  Funding  System,  pp.  1  and  242. 

In  the  United  States  the  distinction  between  direct  and  indirect 
taxes  is  made  upon  the  same  principles,  as  those,  upon  which  the  French 
and  English  authors  above  cited  make  it. 

HiUiard — Law  of  Taxation,  par.  60 — says,  a  license  on  particular 
pursuits  is  an  indirect  tax. 

In  the  case  of  Loughborough  v.  Blake  (5  Wheat.  317),  Chief 
Justice  Marshall,  speaking  of  the  celebrated  duties  which  were  the 
immediate  cause  of  the  American  rebellion,  says,  "  Neither  the  Stamp 
Act  nor  the  duty  on  tea  were  direct  taxes." 

In  the  Veazie  Bank  v.  Fenno  (8  Wall.  533),  "A  direct  tax  was 
held  to  be  solely  a  tax  upon  land  or  its  appurtenances,  or  upon  polls." 

In  Paxiific  Ins.  Co.  v.  Soule  (7  Wall.  433),  an  income  tax  on  the 
premiums  assessment,  and  dividends  of  an  Insurance  Company  were 
held  not  to  be  a  direct  tax,  but  a  duty  of  excise. 

The  duties  imposed  by  the  Legislature  of  Quebec  on  the  Assurance 
Companies  seem  very  much  to  be  an  indirect  tax  on  the  premiums. 
Moreover,  cannot  these  duties  be  said  to  be  excise  ? 

What  is  excise  ?  "  Excise  is  the  name  given  to  the  duties  or  taxes 
laid  on  certain  articles  produced  and  consumed  at  home ;  but  exclusive 
of  the  duties  on  licenses,  auctioneers  and  post  horses,  &c,,  &c.,  are  in- 
cluded in  the  excise  duties."    (Wharton  Law.  Lex.  V.  Excise.) 

McCulloch's  Diet,  of  Com.,  V.  Excise,  gives  its  definition  in  very 
much  the  same  terms — "As  a  part  of  excise,  the  rates  of  duties  on  licenses 
are  included,  as  upon  auctioneers,  brewers,"  &c.,  &c.  (McCuUoch  on 
the  Principles  and  Practical  Influence  of  Taxation  and  the  Funding 
System,  p.  242.)  And  at  page  321,  "The  licensing  of  lotteries  is  also 
a  mode  of  raising  a  revenue  by  indirect  taxation."  In  fact,  all  authors 
agree  in  placing  excise  duties  in  the  category  of  indirect  taxes. 

Another  author  in  the  United  States  says :  "  Taxes  are  usually 
divided  into  direct  and  indirect.  The  former  include  assessments 
made  upon  the  real  and  personal  estate  of  the  tax-payer,  upon  his 
income,  or  upon  his  head.  The  latter  comprise  duties  upon  imports  and 
exports,  excises,  licenses,  stamp  duties,  and  the  like."  (Ripley's  Amer. 
Cyclopedia,  V.  Taxes.)  It  would  seem  that  even  in  the  British  North 
America  Act,  the  legislator  did  not  consider  that  licenses  were  a  direct 
tax.     Had  it  been  the  intention  to  consider  licenses  as  a  direct  tax,  it 
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would  not  have  been  necessary,  after  having  given  to  the  Local  Legis- 
lature, by  sub-sec  2,  the  power  to  impose  direct  taxes,  to  have  repeated 
in  the  9th  sub-sec.  that  the  right  to  impose  licenses  on  certain  subjects 
was  also  within  the  legislative  authority  of  the  Provincial  Legisla- 
tures. Does  not  the  Act  in  so  many  words  declare  that  the  Local  Legis- 
lature will  have  power  to  impose  direct  taxation,  but  as  to  indirect 
taxation,  its  power  is  limited  to  "  shop,  saloon,  tavern,  auctioneer,  and 
other  licenses." 

In  the  case  of  Heginaw.  Taylor  (36  U.  C.  Q.  B.  217),  all  the  Judges 
composing  the  Court  of  Queen's  Bench,  as  well  as  those  of  the  Court  of 
Error  and  Appeal,  to  wit:  C.  J.  Draper  and  Eichards,  and  Justices 
Morrison  and  Wilson,  Strong,  Burton,  and  Patterson,  were  of  opinion 
that  a  license  to  be  paid  for  by  a  brewer,  or  by  a  person  to  sell  by 
wholesale,  was  an  indirect  tax.  In  the  present  case  the  character  of 
the  tax  seems  still  more  clearly  established  to  be  an  indirect  tax.  For 
all  these  reasons,  the  tax  imposed  on  the  Insurance  Companies  is  not  a 
direct  tax,  and,  therefore,  under  sub-section  2  of  the  92nd  section  of 
the  British  North  America  Act,  the  Local  Legislature  had  no  power  to 
impose  it.     On  this  point  there  is  no  difference  of  opinion  amongst  us. 

Moreover,  it  was  not  on  the  2nd  sub-section  that  the  Legislature 
relied  in  order  to  pass  this  Statute  in  reference  to  Insurance  Companies, 
or  that  they  supposed  that  they  were  for  the  first  time,  thereby  im- 
posing, a  direct  tax  in  the  Province  of  Quebec.  The  9th  paragraph 
of  the  92nd  section  is  alone  relied  on,  as  giving  the  Legislature  author- 
ity to  pass  this  Statute.  This  is  the  sub-section  which  gives  to  the 
Local  Legislatures  control  over  "  shop,  saloon,  tavern,  auctioneer,  and 
other  licenses,  in  order  to  the  raising  of  a  revenue  for  provincial,  local, 
or  municipal  purposes."  And  it  is  principally  in  the  words  "  and  other 
licenses  "  that  the  power  to  impose  this  tax  on  Insurance  Companies  is 
said  to  exist. 

Let  us  see  if  by  the  words  "  and  other  licenses  "  the  legislative  pro- 
vincial authority  is  thereby  so  very  much  enlarged. 

It  is  clear,  on  the  simple  reading  of  the  Quebec  Act,  that  the  for- 
mality of  taking  out  the  license  was  thought  of,  in  order,  that  the  intended 
legislation  would  come  within  the  authority  of  this  9th  sub-sect,  of  the 
92nd  section  of  the  Imperial  Statute.  Nevertheless  it  is  a  "stamp 
duty  "  that  has,  in  reality,  been  created.  For,  although  there  is  a 
penalty  of  S50  imposed  in  case  of  policies,  or  renewal  receipts,  issued 
without  the  required  stamps  affixed,  yet  we  do  not  find  any  penalty 
imposed  if  an  Insurance  Company  does  not  take  out  the  license. 
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If  the  Company  defendant  in  the  case,  The  Queen's  Insurance  Co., 
had  affixed  stamps  on  its  insurance  policies,  it  would  not  have  been 
subjected  by  the  Statute  to  any  penalty  for  having  refused  or  neglected 
to  take  out  a  license  from  the  revenue  officer. 

The  Act,  it  is  true,  enacts  that  each  company  shall  take  out  a  license, 
but  this  license  is  not  for  the  purpose  "  of  the  raising  of  a  revenue  for 
provincial,  local,  or  municipal  purposes."  The  dollar  which  is  charged, 
as  the  cost  of,  or  price  of  the  license,  is  a  fee  which  is  paid  personally 
to  the  revenue  officer.  Now,  by  the  express  terms  of  the  Imperial 
Statute,  it  can  only  be  for  "the  raising  of  a  revenue,  for  provincial,  local, 
or  municipal  purposes,"  that  a  license  may  be  imposed. 

If,  as  in  the  present  case,  the  license  does  not  raise  any  money  for 
any  of  these  purposes,  the  Legislature  of  the  Province  has  no  power  to 
impose  it,  and  the  Statute  imposing  it  must  be  declared  ultra  vires. 

An  Insurance  Company  need  not  take  out  any  license,  and  thereby 
will  not  be  subject  to  any  penalty  under  this  Statute — provided  the 
policies  and  renewal  receipts  have  stamps  affixed,  the  object  of  the 
legislation  has  been  attained.  How  can  it  be  said  that  in  such  a  case 
the  license  has  produced  a  revenue  when  it  is  not  even  in  existence  ? 
Now,  by  the  express  terms  of  the  Imperial  Statute  a  license 
can  be  imposed  only  in  order  to  raise  a  revenue,  while,  on  the  face  of 
the  Statute  under  consideration,  the  license  which  the  companies  are  to 
take  out  cannot  and  could  not  produce  a  revenue.  The  result  is  that 
this  legislation  is  not  authorized  by  the  Imperial  Statute. 

Let  us  consider  this  case  in  its  most  favorable  light  for  the  Pro- 
vincial Legislature — by  admitting  that  the  duties  imposed  are  really 
license  duties  payable  in  stamps,  on  the  transactions  of  the  Insurance 
Companies. 

Let  us  see  whether  the  Legislature  of  Quebec  had  authority  to  pass 
such  a  law.  First,  can  insurance  companies  be  comprised  in  the  words 
"  and  other  licenses  "  which  follow  the  words  "  shop,  saloon,  tavern, 
auctioneer,"  in  sub-section  9  of  section  92  of  the  Imperial  Act.  That 
is  the  question.  A  well-known  rule  of  construction  of  Statutes  wiU 
solve  this  question.  It  is  the  rule  which  declares  that  "  general  words 
will  be  restrained  to  things  of  the  same  kind  with  those  particularized." 
Under  this  rule  it  cannot  be  contended  that  Insurance  Companies  are 
comprised  in  the  three  words  "  and  other  licenses "  of  the  Imperial 
Statute,  for  it  cannot  be  said  that  they  are  ejusdem  generis  as  "  shop, 
saloon,  tavern,  auctioneer,"  which  precede  the  words  "  and  other 
licenses."     This  rule  has  been  adopted  in  the  United  States  as  well  as 
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in  England,  and  it  has  been  held  that  a  Statute  which  speaks  of  auc- 
tioneers, &c.,  and  all  other  trades,  avocations,  or  professions,  whatever, 
does  not  include  lawyers :  Sedgwick  Cons,  of  Stat,  and  Cons.  Law. 
This  rule  is  based  on  common  sense,  which  naturally  leads  one's  mind 
to  think  first  of  the  most  important  subjects  comprised  in  a  subject 
matter  with  which  it  may  be  occupied.  Is  it  reasonable  to  think  that 
the  legislator  would  have  enumerated  specially  "  shop,  tavern,"  &c.,  and 
would  have  left  Insurance  Companies  as  being  comprised  in  the  words 
•*  and  other  licenses."  If  it  had  been  intended  to  give  to  the  Provincial 
Legislature  no  authority  to  license  insurance  companies,  would  they  not 
have  been  specially  mentioned  ?  There  is  no  doubt  they  would  have 
been  named  the  first  of  all. 

And  what  would  naturally  have  struck  the  mind  of  the  Legislature 
at  the  time,  in  order  that  they  might  not  be  unintentionally  omitted,  is 
that  Insurance  Companies  by  law  were  then  obliged  to  take  out 
licenses :  23  Vict.  ch.  33,  1860  ;  26  Vict.  ch.  43,  1863.  (See  also  38 
Vict.  ch.  20,  and  40  Vict.  ch.  42.) 

They  are  much  more  impoitant  than  "  shop,  tavern,  &c.,"  which 
have  been  particularly  mentioned,  and  the  Legislature  cannot  have 
intended,  by  adding  the  words  "  and  other  licenses,"  to  have  included 
in  these  words  the  power  to  tax  institutions  or  industrial  concerns 
which  are  so  much  superior  to  those  mentioned  immediately  preceding 
these  words. 

This  was  the  view  taken  in  the  case  of  The  Archbishop  of  Canter- 
bury  (2  Coke's  Rep.  46).  "  A  Statute  treating  of  persons  or  things  of 
an  inferior  rank  cannot  by  general  words  be  extended  to  those  of  a 
superior."  This  rule  is  applicable  to  every  section  of  an  Act,  unless 
the  contrary  appears  from  the  context  of  the  whole  Act.  Now,  by 
refen-ing  to  the  Imperial  Statute  I  find,  in  reading  the  whole  Act,  that, 
far  from  being  unable  to  make  the  application  of  this  rule  to  this  section, 
it  is  evident,  more  especially  so  by  referring  to  the  91st  section,  which 
regulates  the  legislative  powers  of  the  Federal  Parliament  (a  clause  to 
wliich  1  will  more  particularly  refer  hereafter)  that  the  words  "and 
other  licenses  "  mean  and  are  intended  to  include  "and other  licenses  " 
of  the  same  kind,  ejusdem  getieris.  In  the  case  of  Sandiman  v. 
Breach  (7  B.  &  C.  96)  it  was  held,  "  where  general  words  follow  parti- 
cular words,  the  rule  is  to  cf)nstrue  the  former  as  applicable  to  the 
things  or  persons  particularly  mentioned."  See  also  Dwarris,  656,  and 
Maxwell  on  Statutes,  297. 

Another  consideration  which  strikes  my  mind,  is,  that  if  Insurance  Com- 
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panies  are  comprised  in  the  words  "  and  other  licenses,"  then  the  banks, 
raikoad  companies,  and  express  companies,  are  also  comprised  in  these 
words,  and  if  all  these  large  companies  could  be  compelled  to  take  out 
licenses,  then  the  Provincial  Legislature  would  have  power  to  impose 
stamp  duties  on  promissory  notes,  bank  sliares,  cheques,  and  on  every 
ticket  issued  by  a  railroad  company,  and  on  bills  of  lading  signed  by 
express  companies.  The  Legislature  would  also  have  the  power  to 
compel  notaries  to  take  out  licenses,  and  to  impose  a  stamp  duty  on 
each  and  every  deed  they  would  pass.  In  fact,  the  power  to  tax 
indirectly  would  be  unlimited.  With  the  words  "  and  other  licenses," 
a  stamp  duty  could  be  imposed  on  all  things  that  might  be  made  sub- 
ject to  the  taking  out  of  a  license. 

The  revenues  of  the  Local  Governments  could  thereby  be  largely 
increased,  and  direct  taxation  would,  no  doubt,  be  avoided  for  a  long 
time. 

Can  the  Constitution  have  intended  this  ?  I  do  not  think  so,  and 
in  support  of  my  opinion  I  will  take  the  liberty  of  referring  to  the 
history  of  our  Constitution,  and  of  citing  two  or  three  extracts  from  the 
discussion  which  took  place  in  our  Parliament  at  the  time  of  the 
debates  on  Confederation.  It  is  well  known  that,  although  the  British 
North  America  Act  is  an  Imperial  Statute,  it  was  on  the  Quebec  resolu^ 
tions  previously  adopted  that  the  Act  was  founded,  and  that  the 
important  debates  on  this  project  took  place  in  Canada.  It  is  true  that 
numerous  alterations  were  made  in  England  to  the  resolutions  passed 
by  the  Canadian  Legislature ;  but  when  I  compare  the  resolutions  with 
the  Imperial  Statutes,  I  find  that  the  clauses  having  reference  to  the 
distribution  of  legislative  powers  between  the  Parliament  of  the 
Dominion  and  the  Local  Legislatures,  were  not  materially  altered.  So 
that  what  was  said  in  the  Canadian  Parliament  on  these  clauses  may 
be  considered  as  applicable  to  the  sections  of  the  Imperial  Act  now 
under  consideration. 

At  page  94  of  the  Debates  on  Confederation,  one  of  the  speakers, 
after  having  spoken  in  reference  to  the  subsidy  to  be  given  by  the 
Federal  Government  to  the  Local  Governments,  adds  :  "  If  this,  from 
any  cause,  does  not  suffice,  the  Local  Governments  must  supply  all 
deficiencies  from  direct  tax  on  their  own  localities."  And  at  pp.  384, 
385  another  speaker  seems  also  to  be  clearly  of  opinion  that  the  sources 
of  revenue  for  the  Province  of  Quebec  were  to  be  under  Confederation 
those  which  existed  at  that  time,  and  previously,  and  that  the  only  mode 
of  increasing  the  revenues  would  be  by  direct  taxation.     At  pp.   67, 
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68,  69,  a  third  speaker,  uses  very  clear  and  unambiguous  language  on 
this  point.  The  fact  that  this  person  was  at  the  time  Minister  of  Finance 
for  Canada  adds  very  much  weight  to  his  remarks,  when  the  question 
under  consideration  was  to  provide  for  the  financial  position  of  the  Pro- 
vinces under  the  proposed  scheme.  I  will  give  the  following  extracts  : 
"  I  now  propose,  sir,  to  refer  to  tlie  means  which  will  be  at  the  dis- 
posal of  the  several  Local  Governments  to  enable  them  to  administer 
the  various  matters  of  public  policy  which  it  is  proposed  to  entrust  to 
them." 

"  It  will  be  observed  that  in  the  plan  proposed  there  are  certain 
sources  of  local  revenue  reserved  to  the  I^cal  Governments,  arising 
from  territorial  domain,  lands,  mines,  &c.,  &c.  In  the  case  of  Canada^ 
a  large  sum  will  be  received  from  these  resources ;  but  it  may  be  that 
some  of  them,  such  as  the  Municipal  Loan  Fund,  will  become  exhausted 
in  the  course  of  time.  We  may,  however,  place  just  confidence  in  the 
development  of  our  resources,  and  repose  in  the  belief  that  we  shall 
find  in  our  territorial  domain,  our  valuable  mines,  and  our  fertile  lands, 
additional  sources  of  revenue  far  beyond  the  requirements  of  public 
service.  If,  nevertheless,  the  local  revenues  become  inadequate,  it  will 
be  necessary  for  the  Local  Governments  to  have  resort  to  direct  taxa- 
tion." It  is  evident  the  speaker  was  not  of  opinion  that  Local  Legis- 
latures would  be  able  to  dispense  witii  direct  taxation  by  means  of 
license  duties.  Further  on  he  says,  "  The  House  must  now,  sir,  con- 
sider the  means  whereby  these  local  expenditures  have  to  be  met.  I 
have  already  explained  that  in  the  case  of  Canada,  and  also  in  that  of 
the  Lower  Provinces,  certain  sources  of  revenue  are  set  aside  as  being 
of  a  purely  local  character,  and  available  to  meet  the  local  expenditure, 
but  I  have  been  obliged  in  my  explanations  with  regard  to  Canada  to 
advert  to  the  fact  that  it  is  contemplated  to  give  a  subsidy  of  eighty 
cents  per  head  to  each  of  the  Provinces.  In  transferring  to  the  General 
Government  all  the  large  sources  of  revenue,  and  in  placing  in  their 
hands,  with  a  single  exception— that  of  direct  taxation — all  the  means 
whereby  the  industry  of  the  people  may  be  made  to  contribute  to  ihe 
wants  of  the  state,  it  must  be  evident  to  every  one  that  some  portion 
of  the  resources  thus  placed  at  the  disposal  of  the  General  Government 
must,  in  some  form  or  other,  bo  available  to  supply  the  hiatus  that 
would  otherwise  take  place  between  the  sources  of  local  revenue  and 
the  demands  of  local  expenditure." 

By  stating  that  "  all  the  largo  sources  of  revenue,  with  the  excep- 
tion of  direct  taxation,  were  to  be  titiusferred  to  the  General  Goveru- 
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ment,"  the  speaker  could  not  have  had  the  iotention  of  giving  to  the 
Local  Legislatures  the  large  powers  of  licensing  which  the  Quebec  Legis- 
lature claims  to  have  in  the  present  case. 

No  doubt,  the  Imperial  Statute  must,  as  any  other  statute,  be  con- 
strued by  itself,  and  the  opinions  I  have  referred  to  are  not  legal  author- 
ities. But  can  we  not  look  at  them  in  order  to  interpret  this  statute  ? 
And  it  is  to  be  borne  in  mind,  in  referring  to  the  history  of  our  Consti- 
tution, that  these  persons  whose  opinions  I  have  cited  formed  part  of 
the  preliminary  conference  wliere  the  resolutions  on  Confederation  were 
framed.  Can  it  be  said  that  a  commentary  of  a  law  by  the  author  of 
that  law  should  have  no  weight  ? 

In  France,  do  we  not  continually  see  commentators  and  text  writers, 
in  order  to  construe  the  text  of  the  Code  Napoleon,  refer  to  the  speeches 
made  by  Cambaceres,  Freduard,  Bigot  de  Preameneu,  Comte  de  Por- 
tales,  and  others  made  during  the  discussion  of  the  subject  in  the  Coun- 
cil of  State,  at  the  Tribune,  and  in  the  Legislative  Assembly. 

I,  therefore,  come  to  the  conclusion  that  the  Local  Legislatures, 
under  the  Imperial  Statute,  have  only  authority  to  impose  an  indirect 
tax  on  shop,  saloon,  tavern,  auctioneer  and  other  licenses  ejusdem 
generis,  and  that  Insurance  Companies,  not  being  ejusdeiri  generis,  as 
shop,  &c.,  cannot  be  subjected  to  an  indirect  tax  imposed  by  Local 
Legislatures. 

So  far  I  have  not  taken  into  account  the  commercial  character  of 
Insurance  Companies.  I  have  tried  to  find  in  the  Imperial  Act  a 
power  given  to  the  Local  Legislatures,  by  way  of  exception,  to  impose 
indirect  taxes  by  license  duties  on  any  industry  (commercial  or  non- 
commercial), occupation,  trade,  profession,  other  than  on  "  shop,  saloon, 
tavern,  auctioneers,"  and  others  of  the  same  kind,  ejusdem  generis,  but 
I  have  not  found  such  a  power.  It  would  not  be  necessary  for  me  to 
add  anything,  for,  as  I  have  already  remarked,  I  am  of  opinion,  that  as 
the  power  has  not  been  given  to  the  Local  Legislatures,  it  comes  with- 
in the  legislative  authority  of  the  Federal  Parliament,  although,  by 
section  91,  it  may  not  have  been  particularly  and  specially  given.  But 
I  will  go  one  step  furtlier,  and  taking  into  consideration  that  the  res- 
pondents' company  (and  all  similar  companies)  is  a  commercial  com- 
pany, and  that  its  contracts  are  entirely  of  a  commercial  character ; 
(C.  C.  24,  70),  I  find  that  by  the  Imperial  Statute  these  companies  and 
such  companies,  in  express  and  clear  terms,  are  subject  to  the  legislative 
authority  and  are  under  the  exclusive  control,  of  the  Federal  Parlia- 
ment.    Sub-sec.  2  of  the  91st  section  enacts,  that  the  Federal  Parlia- 
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meiit  will  have  power  to  make  laws  relating  to  "  the  regulation  of  trade 
and  commerce."  The  Insurance  Companies  being  commercial  compa- 
nies are  therefore  under  the  power  of  the  Federal  Parliament.  It  has 
not  been  contended  by  the  Attorney-General  of  the  Province  of  Quebec 
that  the  Federal  Parliament  had  not  legislative  authority  over  these 
companies,  but  it  was  apparently  urged  that  the  Local  Legislatures  had 
a  concurrent  power,  or  rather,  if  I  am  not  mistaken,  it  was  admitted 
that  the  Local  Legislatures  could  not  regulate  these  companies,  but 
that  they  had  the  power  to  oblige  them  to  take  out  a  license  for  the 
purpose  of  raising  a  revenue,  and  this  was  not  to  regulate  them ;  and 
that  in  the  present  case  it  had  not  been  the  intention  to  regulate  the 
trade  of  these  companies,  but  the  intention  of  the  Legislature  of  Quebec 
was  to  raise  a  revenue.  I  am  ready  to  admit  that  the  intention  of  the 
Legislature  was  to  raise  a  revenue,  but  is  not  this  legislation  virtually 
"  a  regulation  of  trade  and  commerce,"  and  in  one  of  its  most  extensive 
and  largest  branches  ?  First,  a  duty  is  imposed  on  the  companies  to 
take  out  a  license,  and  to  be  continually  doing  business  under  license. 
What  is  a  license  ?  It  is  a  permit, — leave  granted.  What  is  the  origin 
of  the  word  ?  Undoubtedly  Licet^  licere,  to  grant  leave.  Now,  in 
order  to  grant  leave,  you  must  have  power  to  prohibit.  He  who  can 
grant  leave,  must  first  of  all  have  authority  to  prohibit.  Now,  I  am 
certain  the  Legislature  of  Quebec  will  not  contend  they  have  power  to 
prohibit  or  prevent  Insurance  Companies  from  doing  business  in  the 
Province.  It  is  true  this  legislation  does  not  prohibit  them,  but  it  has 
imposed  upon  them  certain  conditions.  The  law  says,  "  Before  you 
can  do  any  business  in  our  Province  you  must  first  obtain  our  leave." 
Can  it  be  said  this  is  not  regulating  ?  The  law  also  says,  "  If  you  do 
not  comply  with  certain  formalities,  your  policies  and  your  receipts  will 
be  null  and  void."  Is  this  not  regulating  them,  in  fact,  is  it  not  assum- 
ing the  power  to  prevent  them  from  doing  business  ? 

The  defendant  company  has  obtAiined  from  the  Federal  Government 
the  license — the  leave — to  do  business  in  the  Province  of  Quebec.  In 
order  to  get  the  license,  they  have  deposited  $1 5,000,  and  they  have 
paid,  and  pay  jointly  with  other  companies,  an  annual  tax  to  the  Domi- 
nion of  S8,000,  and  have  complied  with  all  the  provisions  of  the  Domi- 
nion Statute,  38  Vict.  c.  20.  But  it  is  contended  that  all  this  does  not 
even  give  it  authority  to  issue  a  single  policy.  The  Province  of  Quebec 
stops  in  and  says,  "  If  under  your  license  from  Ottawa,  you  issue  a 
single  policy,  or  receipt,  we  enact  they  shall  be  null  unless  you  submit 
to  the  conditions  we  imix)8e  upon  you."     They  say,  "  We  might,  not- 
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withstanding  your  license  from  Ottawa,  expel  you  from  the  Province 
of  Quebec,  and  prevent  you  from  carrying  on  your  trade,  but  we  will 
permit  you,  but  on  these  conditions."  I  do  not  think  the  Province  of 
Quebec  has  such  powers,  first,  because  they  are  not  given  by  the  92nd 
section  of  the  Imperial  Statute,  and  consequently  belong  to  the  Federal 
Parliament ;  and  secondly,  because  they  are  given  specifically,  by  the 
i)lst  section,  under  the  words  "  regulation  of  trade  and  commerce," 
to  the  central  power.  No  doubt,  as  it  has  been  very  properly  remarked 
by  the  counsel  representing  the  Attorney-General,  a  literal  interpreta- 
tion of  these  two  sections  would  make  them  contradictory  on  some 
points. 

The  91st  section  declares  tliat  the  Federal  Government  shall  have 
power  to  tax  in  every  possible  mode — and  this  includes  direct  taxation. 

The  92nd  section  declares  that  the  Local  Legislature  has  exclusively 
the  power  of  direct  taxation.  A  literal  interpretation  of  these  two 
sections  would  make  them  contradictory.  It  has  been  stated  some- 
where that  in  order  to  reconcile  these  two  sections,  the  word  "  exclu- 
sively "  must  be  construed  as  referring  to  the  Imperial  power.  I  do 
not  concur  in  this  view,  the  word  was  taken  from  the  resolutions  on  Con- 
federation sent  from  Canada,  and  it  was  certainly  not  the  intention  of 
referring  them  to  the  Imperial  power.  I  prefer  to  admit  that  there  is 
a  contradiction  in  the  letter  of  the  Statute,  and  construe  the  sections 
as  giving  the  power  of  direct  taxation  both  to  the  central  and  local 
power,  and  this  is  in  accordance  with  the  well-known  rule  "  where  a 
general  intention  is  expressed  in  a  Statute  and  the  Act  also  expresses 
a  particular  intention  incompatible  with  the  general  intention,  the 
particular  intention  shall  be  considered  as  an  exception:"  Per  Best 
C.  J.  in  Churchill  v.  Crease,  5  Bing.  480-492.  It  is  true  that  by  the 
91st  section  the  Federal  Parliara3nt  has,  exclusively,  the  power  to  tax 
in  every  mode,  but  sec.  92  gives  specifically  to  the  Local  Legislatures 
the  power  of  direct  taxation.  Then  according  to  the  above  rule,  direct 
taxation,  must  be  considered  by  section  92  as  being  excepted  from  the 
monopoly  given  in  general  terms  by  the  91st  section  to  the  Federal 
Parliament.  The  same  rule  is  applicable  to  the  construction  of  the 
other  paragraj)hs  of  these  two  sections.  Thus,  although  by  the  91st 
section  the  Federal  Parliament  has  the  exclusive  power  of  taxing  in 
every  mode,  and  of  regulating  trade  and  commerce — shop,  saloon,  tavern, 
auctioneer  licenses  and  other  licenses  of  the  same  kind  come  within 
the  jurisdiction  of  the  Local  Legislatures,  and  that,  because  the  power 
is  given  specifically  by  the  92nd  section,  and  vice  versa.    Although  the 
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92nd  section  gives  the  power  of  direct  taxation  and  of  indirect  taxation 
by  means  of  the  licenses  just  mentioned,  the  Federal  Parliament  has 
also  the  power  of  direct  taxation  and  indirect  taxation,  by  means  of  said 
licenses,  because  the  91st  section  gives  them  the  power  specifically  of 
imposing  all  kinds  of  taxes,  which  is  one  of  the  essential  elements  of 
sovereignty,  and  at  the  same  time  giving  an  exclusive  control  over  the 
regulation  of  trade  and  commerce.  The  concurrent  legislative  authority 
over  these  subject  matters,  by  the  Fedeml  Parliament  and  the  Local 
Legislatures,  can  only  exist  as  to  direct  taxation  and  the  granting  of 
"  shop,  saloon,  tavern,  auctioneer  and  other  licenses,"  ejusdem  generis. 
It  is  not,  however,  necessaiy  for  me  to  consider  in  this  cause  the 
different  questions  which  may  arise  from  the  concurrent  powers  given 
to  these  legislative  bodies,  as  I  am  of  opinion,  for  the  reasons  I  have 
before  given,  that  the  licenses  imposed  on  the  insurance  companies 
cannot  be  said  to  be  a  direct  tax,  and  are  not  comprised  in  the  words 
"  ehop,  saloon,  tavern,  auctioneer,  and  other  licenses." 

It  was  stated  on  the  argument  that  municipal  taxes  are  in  a  some- 
what similar  position  to  these.  Without  wishing  to  express  an  opinion 
in  one  sense  or  the  other,  as  to  the  constitutionality  of  any  legislation 
relating  to  the  municipal  system,  I  will  say  that  it  is  quite  possible 
that  such  legislation  w^ould  come  within  a  different  class  of  subject 
matters  and  within  certain  other  sections  of  the  Imperial  Statute, 
which  I  have  had  occasion  to  refer  to.  I  allude  to  the  129th  section, 
which  declares  that  the  existing  laws  before  Confederation  in  each 
Province  shall  continue  to  remain  in  force,  and  gives  power  to  the 
Dominion  Parliament  and  to  the  Local  Legislatures  to  repeal,  alter  or 
modify  them  according  to  their  respective  jurisdiction,  as  well  as  by 
paragraph  8  of  the  92nd  section,  which  puts  the  municipal  system 
under  the  control  of  the  Lcjcal  Legislatures.  But  it  is  not  necessary  for 
U8  to  express  any  opinion  on  this  jwrtion  of  the  Imperial  Statute. 

By  this  suit,  the  Attorney-General  for  the  Province  of  Quebec,  pro 
Regina,  claims  from  the  defendant's  company  a  jienalty  of  one 
hundred  and  fifty  dollars  for  issuing  three  insurance  policies  without 
having  affixed  to  them  the  stamps  required  by  the  Statute  passed  by 
the  I/'gislature  of  the  Province  of  Quebec.  The  Superior  Court  has 
decided  that  this  Act  passed  by  the  Legislature  of  Quebec  is  uncon- 
stitutional, and  has  dismissed  the  plaintiffs  action.  This  judgment 
ought  to  be  confirmed,  and  is  confirmed. 

On  appeal  to  the  Privy  Council,  their  Lordships  held,  that  a  License 
Act  by  which  a  licensee  is  neither  compelled  to  take  out  nor  to  j^ay  for 
a  license,  but  which  merely  provides : — 
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That  the  price  of  a  license  shall  consist  of  an  adhesive  stamp,  to  be 
paid  in  respect  of  each  transaction,  without  declaring  whether  it  shall 
be  paid  by  the  licensee  or  the  person  who  deals  with  him — is  virtually  a 
Stamp  Act  and  not  a  License  Act. 

That,  as  a  Stamp  Act,  the  imposition  by  a  Provincial  Legislature  of 
a  stamp  duty  on  policies,  renewals,  and  receipts,  with  provisions  for 
avoiding  the  policy,  renewal,  or  receipt  in  a  Court  of  law  if  the  stamp 
is  not  affixed,  is  not  warranted  under  sect.  92,  ss.  2  of  the  B.  N.  A.  Act 
of  ]  867,  which  authorizes  the  imposition  of  direct  taxation  only. 

In  the  Privy  Council  their  Lordships  said : — 

It  was  alleged,  on  behalf  of  the  appellants,  that,  though  at  first 
sight  it  might  appear  that  this  was  not  a  license,  and  that  this  was  not 
the  price  paid  for  a  license,  yet,  that  it  could  be  shown  by  the  existing 
legislation  in  England  and  America  that  licenses  were  constantly 
granted  on  similar  terms,  and  that  therefore  in  construing  the  Dominion 
Act  we  ought  to  construe  it  with  reference  to  this  other  subsisting  legis- 
lation. Their  Lordships  think  that  a  very  fair  argument.  But  the 
question  is,  is  it  true  in  fact  ?  When  the  instances  which  were  pro- 
duced were  examined,  it  was  found  that  they  were  of  a  totally  differ- 
ent character.  They  might  be  described  as  licenses  granted  to  traders 
on  payment  of  a  sum  of  money  ;  but  the  price  to  be  paid  by  the  trader 
was  estimated  either  according  to  the  amount  of  business  done  by  the 
trader  in  the  year  previous  to  the  granting  of  the  license,  or  with  refer- 
ence to  the  value  of  the  house  in  which  the  trader  carried  on  business, 
or  with  reference  to  the  nature  of  the  goods,  as  regards  quantity  especi- 
ally, sold  by  the  trader  in  the  previous  year.  They  were  all  cases  in 
which  the  price  actually  paid  by  the  trader  for  the  license  at  the  time 
of  granting  it  was  ascertained  by  these  considerations ;  it  was  a  license 
paid  for  by  the  trader,  and  the  actual  price  of  the  license  was  ascer- 
tained by  the  amount  of  trade  he  did.  But  this,  is  not  a  payment 
depending  in  that  sense  on  the  amount  of  trade  previously  done  by  the 
trader ;  it  is  a  payment  on  every  transaction  occurring  in  the  year  for 
which  the  license  is  taken  out,  and  is  not  really  a  price  paid  for  a 
license,  but,  as  has  been  said  before,  a  mere  stamp  on  the  policy, 
renewal,  or  receipt.  That  being  so,  it  is  not  necessary,  it  appears  to 
their  Lordships,  for  them  to  consider  the  scientific  definition  of  direct 
or  indirect  taxation. 

All  that  it  is  necessary  for  them  to  say  is,  that,  finding  these  words 
in  an  Act  of  Parliament,  and  finding  that  all  their  known  definitions, 
whether  technical  or  general,  would  exclude  this  kind  of  taxation  from 
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the  category  of  direct  taxation,  they  must  consider  it  was  not  the  inten- 
tion of  the  Legislature  of  England  to  include  it  in  the  term,  direct  tax- 
ation, and  therefore  that  the  imposition  of  the  stamp  duty  is  not  war- 
ranted by  the  terms  of  the  2nd  sub-section  92  of  the  Dominion  Act.  That 
being  so,  it  appears  to  their  Lordships  that  the  appeal  fails,  and  they 
will,  therefore,  humbly  advise  Her  Majesty  to  affirm  the  decision  of  the 
Court  below,  and  dismiss  the  appeal. 

Ex  parte  Byrne  (2  Pugs.  125),  Held  by  the  S.  C.  of  New  Brunswick  : 

That  an  agent  or  manager  of  a  Foreign  Telegraph  Company  or  Cor- 
poration doing  business  in  the  Province  was  liable  under  a  Provincial 
Act,  to  assessment  on  the  amount  of  tolls  or  income  received  by  him. 

That,  while  the  Local  Legislature  could  not  incorporate  companies 
for  such  purposes,  there  is  nothing  in  the  B.  N.  A.  Act  to  prevent  them 
bearing  their  share  of  the  burdens  of  the  County. 

In  Laiclers  v.  Sullivan  (2  Can.  S.  C.  117),  Held  : 

That  under  the  Acts  of  the  Provincial  Legislature  relating  to  the 
assessing  of  rates  and  taxes  in  the  City  of  Saint  John,  and  providing 
that  foreign  banking  corporations  doing  business  in  Saint  John  are  to 
be  assessed  "  upon  the  amount  of  income  received,"  that  such  corpora- 
tions are  liable  to  be  taxed  on  the  gross  income  received  by  them 
during  the  fiscal  year. 

Hon.  E.  Ircive^  Proc.  Gen.  ds  Le  Maire  et  Conseil  de  la  ville  d'lberville, 
6R.  L.  241  (C.  S.  1874),  Juj:^: 

Qu'une  Corporation  de  ville,  incorpor^e  en  vertu  d'un  acte  special 
de  la  lA^gislature,  n*a  pas  le  droit  de  passer  rdglement  ou  r(5solution  a 
Teffet  d'exempter  de  taxe  lea  compagnies  manufacturi^res,  qui  voudront 
exploiter  leur  industrie  dans  ses  Urnites,  si  ce  pouvoir  ne  lui  est  pas 
conferd  par  lacte  d'incorporation. 

United  States  Decisions. 

In  Woodruff  V.  Parham  (8  Wall.  123),  Held  : 

That  a  uniform  tax  imposed  by  a  State  on  all  sales  made  in  it, 
whether  made  by  one  of  its  citizens  or  by  a  citizen  of  another  State, 
and  whether  the  goods  sold  are  the  produce  of  the  State  enacting  the 
law  or  of  some  other  State,  is  valid. 

in  State  Tax  on  Foreign-held  Bonds  (16  Wall.  319),  Held: 
That  unless  restrained  by  provisions  of  the  Federal  Constitution, 
the  Power  of  the  State  as  to  the  mode,  form  and  extent  of  taxation  is 
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imliniited,  where  the  subjects  to  which  it  applies  are  within  her  juris- 
diction. 

In  the  Case  of  the  Stite  Freight  Tax  (15  Wall.  232),  Held  : 

That  a  Statute  of  a  State  imposing  a  tax  upon  freight  taken  up 

within  the  State  and  carried  out  of  it,  or  taken  up  without  the  State 

and  brought  within  it,  is  unconstitutional. 

State R^iilwnd  Tax  Cases  (92  U.  S.,  S.  C,  576)  : 

The  Constitution  of  Illinois  required  taxation  in  general  to  be  uni- 
form and  equal,  but  provided  in  express  terms  that  a  large  class  of  per- 
sons engaged  in  special  pursuits,  to  wit :  peddlers,  auctioneers,  brokers, 
bankers,  merchants,  commission  merchants,  showmen,  jugglers,  innkeep- 
ers, grocery  keepers,  liquor  dealers,  toll  bridges,  ferries,  insurance,  tele- 
graph, and  express  interests  or  business,  vendors  of  patents,  and  per- 
sons or  corporations  ownint{  or  using  franchises  and  privileges,  may  be 
taxed  as  the  Legislature  shall  determine,  by  a  general  law  uniform  as  to 
the  class  upon  which  it  operates. 

Held,  that  under  this  provision  a  Statute  is  not  unconstitutional 
which  provides  a  different  rule  of  taxation  for  railroad  companies  than 
that  for  individuals. 

Feete  v.  Morgan  (19  Wall.  581),  Held : 

That  a  State  cannot,  in  order  to  defray  the  expenses  of  her 
quarantine  regulations,  impose  a  tonnage  tax  on  vessels  owned  in  foreign 
ports,  and  entering  her  harbors  in  pursuit  of  commerce. 

In  Benson  v.  Lott  (8  Wall.  148),  it  was  held  : 

That  a  Statute  of  Alabama  imposing  a  tax  upon  the  sale  of 
spirituous  liquors  within  its  limits  and  subjecting  all  to  the  same 
taxation,  without  discriminating  against  the  products  of  other  States, 
was  not  repugnant  to  the  U.  S.  Constitution. 

§  3.  The  Borrowing  of  Money  &c. 

In  Morris  Ranger  v.  The  City  of  New  Orleans,  the  U.  S.  Supreme  Court, 
in  a  judgment  rendered  on  the  31st  March,  1879,  decided: 

That — though  the  power  of  taxation  is  a  legislative  prerogative — 
when  authority  to  borrow  money  or  to  incur  an  obligation  to  carry  out 
any  public  object  is  conferred  upon  a  municipal  corporation  by  the  Le- 
gislature, the  power  to  levy  a  tax  for  its  payment  or  the  discharge  of  the 
obligation  accompanies  it,  although  no  such  power  is  delegated  in  express 
terms. 
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The  litigation  arose  out  of  an  application  for  a  writ  of  mandamus 
to  compel  the  authorities  of  that  city,  to  levy  a  tax,  to  pay  ce'-taiu  judg- 
ments rendered  against  it  upon  bonds  issued  to  the  New  Orleans,  Jack- 
son, and  Great  Northern  Railroad  Company.  The  city  set  up  as  a  de- 
fence that  there  was  no  legislative  authority,  for  the  levy  of  such  a  tax. 
The  petitioner  demurred  to  this  answer,  but  the  Circuit  Court  over- 
ruled the  demurrer  and  denied  the  writ,  whereupon  the  petitioner  took 
this  appeal.  The  Court  below  proceeded  on  the  principle  that  the  power 
of  taxation  l)elongs  exclusively  to  the  legislative  branch  of  the  Govern- 
ment, and  that  the  judiciary  cannot  direct  a  tax  to  be  levied  when  none 
is  authorized  by  the  Legislature. 

Justice  FicM,  wlio  delivered  the  Judgment  of  the  Court,  said  : 
When  the  Legislature  grants  to  a  city  the  power  to  create  a  debt, 
it  intends  that  the  city  shall  pay  it,  and  that  its  payment  shall  not  be 
left  to  its  caprice  or  pleasure.  Whenever  a  power  to  contmct  a  debt 
is  conferred,  it  must  be  held  that  a  corresponding  power  of  providing  for 
its  payment  is  also  confeiTed.  Tlie  latter  is  implied  in  the  grant  of  the 
former,  and  such  implication  cannot  be  overcome  except  by  express 
words  of  limitation.  In  the  present  case  the  indebtedness  of  the  city 
of  New  Orleans  is  conclusively  established  by  the  judgments  recovered. 
Owing  the  debt,  the  city  had  the  power  to  levy  a  tax  for  its  payment, 
and  it  was  clearly  its  duty  so  to  do.  The  payment  was  not  a  matter 
resting  on  its  pleasure,  but  a  duty  to  the  creditor,  and  having  neglected 
that  duty,  a  mandamus  should  have  been  issued  to  enforce  its  obser- 
vance. The  judgment  of  the  lower  court  must  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to  issue  the  writ  in  compliance 
with  the  petition. 

§  8.  Municipal  Institutions  in  the  Province. 

In  Loan  Association  v.  Topeka  (20  W:ill.  55),   Held : 

That  a  Statute  which  authorizes  a  town  to  issue  bonds  in  aid  of 
manufacturing  enterprises  of  individuals,  is  void,  because  the  taxes 
necessary  to  pay  the  bonds  would,  if  collected,  be  a  transfer  of  the  pro- 
I)erty  of  individuals  to  aid  in  the  projects  of  gain  and  profit  of  others, 
and  not  for  the  public  use,  in  the  proper  sense  of  that  term. 

§  9.  Shop,  Saloon,  Tavern,  Auctioneer,  and  other  Licenses  &c. 

In  Lfvesqw.  ami  The  Ci/y  of  Montreal  (2  L.  N.  306).  Lovenquo  was 
acntcncod  tr»  pny  a  fine  of  $40  for  carrying  on  his  trade  of  a  butcher  in  violation 
of  certain  By-laws  of  the  City  prohibiting  tho  sale  of  fresh   meat  (und  other 
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articles  usually  sold  on  the  markets)  within  500  yards  of  a  public  market 
established  by  the  City,  and  without  a  license. 

The  City  Council  claimed  the  power  to  pass  the  by-laws  under  an  Act  of 
the  Provincial  Legislature  (37  Vict.  c.  51). 

On  the  p.-irt  of  Levcsque  it  was  contended  th:it  those  by-laws  were  n/fni 
vires  ;  that  the  City  Council  couM  acquire  no  power  from  the  Provincial  Legis- 
lature to  regulate  the  trade  of  a  butcher  by  fixing  a  limit  within  which  ho  could 
not  carry  on  his  trade,  and  by  imposing  a  license  tax  on  his  business. 

On  certiorari,  asking  for  the  quashing  of  the  sentence,  the  conviction 
was  affirmed,  the  Court  holding : — 

That  the  by-laws  were  not  ultra  vires ;  that  the  City  Council  were 
duly  authorized  by  the  Legislature  to  pass  the  by-laws  in  question,  and 
that  the  Legislature  had  power  to  regulate  the  trade  of  a  butcher  by 
prohibiting  its  exercise  within  certain  limits  of  the  public  markets. 

In  Mnllette  et  al.  v.  Citi/  of  Montreal  (2  L.  N.  370),  S.  C.  Montreal, 
The  plaintififs  were  butchers  upon  whom  the  City  imposed,  in  addition  to  a 
business  tax,  a  license  tax  of  8200  each  for  carrying  on  their  trade  within  the 
city,  but  outside  of  the  public  markets. 

They  brought  their  action  to  have  the  license  tax  declared  null  and  void 
and  to  have  the  City  perpetually  enjoined  from  collecting  such  a  tax  on  the 
grounds: 

First. — That  the  by-laws  were  ultra  vires  of  the  City,  as,  under  the 
power  of  taxation  delegated  to  the  Provincial  Legislature  under  sec.  92 
of  B.  N.  A.  Act,  no  power  is  conferred  upon  the  city  to  exact  a  license 
tax  after  having  imposed  a  business  tax,  in  violation  of  the  rule  that  no 
person  ought  to  be  twice  taxed  for  the  same  object. 

Second. — That  the  by-laws  were  ultra  vires,  as  being  a  violation 
of  the  principle  of  equality  of  taxation,  being  a  discrimination  in  favor  of 
the  market  butchers  who  rent  stalls  from  the  City  in  the  public  markets 
and  pay  no  tax  in  addition  to  their  rent. 

Third. — That,  even  assuming  the  by-laws  to  be  a  matter  of  police 
regulation,  they  were  unreasonable  and  inequitable  regulations  and  an 
injurious  and  unlawful  restraint  of  trade. 

Fourth. — That  the  imposition  of  a  license  tax  of  $200  on  a  particular 
trade,  in  addition  to  a  business  tax,  is  a  regulation  of  trade  which,  by 
the  B.  N.  A.  Act,  1867,  is  to  be  exclusively  regulated  by  the  Dominion 
Parliament  and  is  ultra  vires  of  the  local  Legislature. 

Fifth. — That  the  imposition  of  a  license  tax  upon  persons,  not 
tenants  of  the  City,  carrying  on  a  particular  trade,  and  the  imposition  of 
no  tax  upon  the  tenants  of  the  City  engaged  in  the  same  trade,  is  a 
discrimination  which  is  unconstitutional,  and  amounts  to  a  regulation  of 
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trade,  and  all  legislation  thereupon  by  the  B.  N.  A.  Act,  sec.  91,  ss.  2, 
belongs  exclusively  to  the  Dominion  Parliament. 

Mackay,  J.,  in  delivering  judgment  said  : — 

The  by-law  referred  to  reposes  on  an  Act  of  the  Quel  ec  Parliament 
passed  since  Confederation,  and  has  several  times  been  attacked,  parti- 
cularly in  the  case  of  the  Attorney  General  v.  TheCity,  decided  in  1876 
by  Mr.  Justice  Johnson,  when  the  Attorney  General's  petition  was 
dismissed. 

"The  trade  and  commerce  of  the  Dominion,"  said  Mr.  Justice 
Johnson  in  that  case,  "is  a  very  distinct  thing  from  the  individual 
trades  or  callings  of  persons  subject  to  municipal  government  in  cities ; " 
and  he  went  on  to  observe,  that  the  Provincial  Legislatures  had  a  right 
to  make  laws  in  relation  to  municipal  institutions,  and  also  in  relation 
to  shop,  saloon,  tavern,  auctioneer,  and  other  licenses,  in  order  to  the 
raising  of  a  revenue  for  provincial,  local  and  municipal  purposes  ;  and 
found  the  licenses  required  of  butchers,  to  be  imposed  to  raise  revenue 
for  the  city  and  that  they  are  not  unlawful. 

I  look  upon  the  by-law  as  partly  a  regulation  of  police,  and  partly 
a  by-law  to  make  revenue  for  city  purposes,  by  the  way  or  in  the  form 
of  licenses.   1  consider  it  well  founded. 

I  consider  the  by-law  complained  of  reasonable,  nor  do  I  see  it  work 
inequality  of  taxation  in  a  bad  sense. 

All  the  butchers  can  enjoy  equally  the  advantages  of  the  public 
markets.  If  they  chose  to  have  private  stalls  in  the  city,  all  those  who 
may  prefer  that,  are  equally  taxed.  The  two  classes  of  butchers  are 
respectively  on  a  par  footing.  The  by-law  is,  therefore,  upheld  and  the 
action  dismissed. 

In  ex  parte  Fairbaim  (2  PugsA  Burh.  4),  Hold : 

That  the  New  Brunswick  Acts  authorizing  the  Mayor  of  Frederictou 
to  exact  a  license  tax  of  SI 00  from  any  person,  not  being  a  rate-payer, 
in  the  City  or  County,  wishing  to  engage  in  any  tiude,  profession, 
occupation  or  calling  within  the  city,  are  not  uUra  vires  as  being  an 
interference  with  trade  and  commerce,  but  that  this  legislation  is 
within  the  power  of  the  Provincial  Legislature  under  sec.  92,  ss.  9,  of 
B.  N.  A.  Act. 

Allen,  C.  J.,  in  delivering  the  judgment  of  the  Court,  said  : 
The  effect  of  requiring  commercial  travellers  (so-called)   to  take 
out  licenses  to  enable  them  to  carry  on  their  business,  is  that  they 
shall  contribute  to  the  local  revenues  in  like  manner  as  the  residents 
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of  the  place  contribute  to  the  revenues,  by  the  payment  of  taxes. 
We  cannot  see  how  this  is  any  greater  interference  with  trade  or 
commerce  than  the  requiring  a  person  to  take  out  a  license  to  sell 
liquors,  or  a  license  to  sell  goods  as  an  auctioneer. 

In  Ward  v.  State  of  Maryhmd  (12  Wall,  418),  Held  : 

That  a  license  tax  imposed  under  a  State  Statute  exacting  a  larger 
amount  from  persons  not  permanent  residents  of  that  State  before  sel- 
ling or  offering  for  sale  within  the  limits  of  the  city  of  Baltiinore,  cer- 
tain goods,  wares  and  merchandise,  was  repugnant  to  the  United  States 
Federal  Constitution. 

In  Regina  v.  The  Juntices  of  King's  (2  Pug-J.  535),  Hitcliie,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  said  : — 

We  by  no  means  wish  to  be  understood  that  the  Local  Legislature 
have  not  the  power  of  making  such  regulations  for  the  government  of 
saloons,  licensed  taverns,  &c.,  and  the  sale  of  liquors  in  public  places, 
as  would  tend  to  the  preservation  of  good  order  and  prevention  of 
disorderly  conduct,  rioting,  or  breaches  of  the  peace.  In  such  cases, 
and  possibly  others  of  a  similar  character,  the  regulations  would  have 
nothing  to  do  with  trade  or  commerce,  but  with  good  order  and  local 
government,  matters  of  municipal  police  and  not  of  commerce,  and 
which  municipal  institutions  are  peculiarly  competent  to  manage  and 
regulate ;  but  if,  outside  of  this,  and  beyond  the  granting  of  the 
licenses  before  referred  to,  in  order  to  raise  a  revenue  for  the  purposes 
mentioned,  the  Legislature  undertakes  directly  or  indirectly  to  prohibit 
the  manufacture  or  sale,  or  limit  the  use  of,  any  article  of  trade  or 
commerce — whether  it  be  spirituous  liquors,  flour,  or  other  articles  of 
merchandize — so  as  actually  and  absolutely  to  interfere  with  the  traffic 
in  such  articles,  and  thereby  prevent  trade  and  commerce  being  carried 
on  with  respect  to  them,  we  are  clearly  of  opinion  they  assume  to 
exercise  a  legislative  power  which  pertains  exclusively  to  the  Parlia- 
ment  of  Canada. 

As  to  the  construction  of  the  words  "  and  other  licenses" 

In  Broicn  v.  The  Curate,  d^c,  of  Montreal  (44  L.  J.,  P.  C,  p.  9—23 
W.  K.  Digest,  p.  36— L.  R.  6  P.  C.  169—20  L.  C.  J.  228),  their  Lordships 
of  the  Privy  Council  held  : 

That  the  force  of  the  words  et  cetera  must  be  confined  to  cases 
ejusdem  generis  as  those  specified. 

And  in  this  case,  on  giving  their  decision  in  favor  of  the  widow  of 
Joseph  Guibord,  on  the  question  of  the  right  of  Guibord  to  interment 
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in  the  ordinary  way  in  the  cemetery  of  his  Parish,  their  Lordships 
declared  that  they  would  be  governed  by  the  principles  enunciated  in 
the  case  of  Long  v.  Tlie  Bishop  of  Cape  Town  (1  Moore  N.  S.  460), 
and  that  they  were  therefore  bound  to  inquire  whether  the  act  of 
the  Bishop  in  refusing  ecclesiastical  burial,  was  in  accordance  with 
the  law  and  rules  of  discipline  of  the  Koman  Catholic  Church,  which 
obtain  in  Canada,  and  they  then  proceeded  to  say :  "  It  seems,  however, 
to  be  admitted  on  both  sides  that  the  law  upon  the  point  in  dispute  is 
to  be  found  in  the  Quebec  ritual  .  .  and  that  the  cause  of  refusal 
finally  insisted  upon  was  that  Guibord  was  un  p^cheur  public  within 
the  meaning  of  the  8th  rule." 

The  portion  of  this  rule  referred  to  as  applicable  reads  as  follows  : 

8.  Aux  pdcheurs  publics  qui  seraient  morts  dans  Timpenitence ; 
tels  sont  les  concubinaires,  les  filles  ou  femmes  prostitudes,  les  sorciers 
et  les  farceurs,  usuriers,  etc. 

Their  Lordships  then  proceeded  to  inquire  as  to  the  force  of  the  term 
"  etc."  or  et  cetera,  and  said  : 

What  is  this  category  of  "  pdcheurs  publics  "  to  include  ?  Is  the  cate- 
gory capable  of  indefinite  extension  by  means  of  the  use  of  an  et  ccetera 
in  the  Quebec  Ritual  ?  Or  if  the  force  of  an  et  ccetei'a  is  to  be  allowed 
to  bring  a  man  within  the  category  of  persons  liable  to  what,  in  eccle- 
siastical law,  is  a  criminal  penalty,  must  it  not  be  confined  to  offences 
ejusdem  generis  as  those  specified  ?  Guibord'scase  did  not  come  with- 
in any  of  the  enumerated  classes. 

Some  argument  was  raised  as  to  the  effect  of  the  words,  "  quaiid.  11 
y  aura  quelque  doute  sur  ces  sortes  de  clioses  les  Curia  nous  consul- 
teront  ou  nos  grands  Vicaires"  but  their  Lordships  are  of  opinion 
that  these  words  can  at  most  imply  a  duty  on  the  part  of  the  Cur4  to 
consult  the  ordinary  as  to  the  application  of  the  law,  in  doubtful  cases, 
not  a  power  on  the  part  of  the  ordinary  to  enlarge  the  law  in  giving 
those  directions,  or  to  create  a  new  category  of  offenders. 

To  allow  a  discretionary  addition  to,  or  an  enlargement  of,  the  cate- 
gories specified  in  the  Kitual,  would  be  fraught  with  the  most  startling 
consequences.  For  instance,  the  et  coeferay  might  be,  according  to  the 
supposed  exigency  of  the  particular  case,  expanded  so  as  to  include 
within  its  bann,  any  person  being  in  habits  of  intimacy  or  conversing 
with  a  momlKjr  of  a  literary  society  containing  a  prohibited  book  ;  any 
l)erson  visiting  a  friend  who  possessed  such  a  book ;  any  person  sending 
his  son  to  a  school  in  the  library  of  which  there  was  such  a  book  ;  going 
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to  a  shop  where  such  books  were  sold  ;  and  many  other  instances  might 
be  added.  Moreover,  the  Index,  which  already  forbids  Grotius,  Pascal, 
Pothier,  Thuanus  and  Sismondi,  might  be  made  to  include  all  the  writ- 
ings of  jurists  and  all  legal  reports  of  judgments  supposed  to  be  hostile 
to  the  Church  of  Eome ;  and  the  Koman  Catholic  lawyer  might  find  it 
difficult  to  pursue  the  studies. of  his  profession. 

Their  Lordships  are  satisfied  that  such  a  discretionary  enlargement 
of  the  categories  in  the  Ritual,  would  not  have  been  deemed  to  be  with- 
in the  authority,  by  the  law  of  the  Gallican  Church  as  it  existed  in 
Canada  before  the  cession ;  and,  in  their  opinion,  it  is  not  established 
that  there  has  been  such  an  alteration  in  the  status  or  law  of  that  Church 
founded  on  the  consent  of  its  members,  as  would  warrant  such  an  inter- 
pretation of  the  Ritual,  and  that  the  true  and  just  conclusion  of  law  on 
this  point,  is,  that  the  fact  of  being  a  member  of  this  Institute,  does  not 
bring  a  man  within  the  category  of  a  public  sinner  to  whom  Christian 
burial  can  be  legally  refused. 

Gouin/ock  v.  Manufacturers  and  Merchants  Mutual  Fire  Ins.  Co.  of  Canada 
(15  U.  C,  L.  J.,  N.  8.,  27): 

To  the  question  contained  in  an  application  for  insurance,  "  For  what 
purpose  are  the  premises  occupied  ?  "  the  answer  was,  "  dwelling,  &c." 

Held,  that  this  meant  "  dwelling  et  cetera,"  and  that  the  applicant 
thereby  gave  notice  that  the  premises  were  otherwise  occupied  for 
another  purpose  also — which  it  appeared  was  as  a  drinking  saloon. 

United  States  Decisions. 
In  Munn  v.  State  of  Illinois  (94  U.  S.,  S.  C,  113),  Held  : 

That  a  State  Legislature  has  power  to  fix  the  maximum  rates  to  be 
charged  for  the  storage  of  grain  in  elevators,  notwithstanding  they  are 
used  as  instruments  of  commerce,  by  those  engaged  in  inter- State  as 
well  as  in  State  commerce.  Such  regulations  can  be  enforced  until 
Congress  enacts  conflicting  regulations. 

Waite,  C.  J.,  in  delivering  the  opinion  of  the  Court,  said  : 
Under  the  powers  inherent  in  every  Sovereignty,  a  Government  may 
regulate  the  conduct  of  its  citizens  towards  each  other,  and,  when  neces- 
sary for  the  public  good,  the  manner  in  which  each  shall  use  his  own 
property. 

It  has  in  the  exercise  of  these  powers  been  customary  in  England 
from  time  immemorial  to  regulate  ferries,  common  carriers,  hackmen, 
bakers,  millers,  wharfingers,  innkeepers,  &c.,  and  in  so  doing   to  fix  a 
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maximum  of  charge  to  be  made  for  services  rendered,  accommodations 
furnished,  and  articles  sold. 

In  Chicago^  Burlington  &  Qainccy  R.  R.  Co.  v.  State  of  Iowa  (94  U.  S., 
S.  C,  155),  Held  : 

That  a  State  Legislature  has  power  to  fix  the  maximum  rates  to  be 
charged  for  the  Ciirriage  of  passengers  and  goods  by  a  Company  whose 
railroad  is  located  within  the  limits  of  the  State,  and  that  until  Congress 
acts  a  State  must  be  permitted  to  adopt  such  rules  and  regulations  as 
may  be  necessary  for  the  promotion  of  the  general  welfare  of  the  people 
within  its  own  jurisdiction. 

Thurlow  V.  Mussachuseftiy — Fletcher  v.  State  of  Rhode  Island^ — Fierce  v. 
SuUeof  New  Hampshire  (License  Cases),  5  How.,  504,  Held: 

That  the  Laws  of  Massachusetts  forbidding  the  sale  of  spirituous 
liquors  in  a  less  quantity  than  28  gallons  are  not  inconsistent  with  any 
of  the  provisions  of  the  Constitution  of  the  United  States.  Same 
decisions  as  to  Laws  of  Rhode  Island  and  New  Hampshire  imposing 
similar  restrictions. 

In  Doyle  v.  Continental  Insurance  Co.  (94  U.  S.,  S.  C,  535),  Held  : 
That  a  foreign  corporation  has  no  constitutional  right  to  transact 
business  in  a  State  as  against  State  legislation  prohibiting  it,  and  as  the 
State  has  the  right  to  exclude  it,  the  means  by  which  she  causes  such 
exclusion,  or  the  motives  of  her  action,  are  not  the  subject  of  judicial 
inquiry,  and  that,  therefore,  a  State  may  compel  a  foreign  Corporation 
to  take  out  a  license. 

Mr.  Justice  Bradley,  Mr.  .Justice  Swaytie  and  Mr.  Justice  Miller  dissented. 

Mr.  Justice  Bradley,  who  delivered  the  dissenting  opinion,  said : 
Though  a  State  may  have  the  power,  if  it  sees  fit,  to  subject  its 
citizens  to  the  inconvenience  of  prohibiting  all  foreign  corporations 
from  transacting  business  within  its  jurisdiction,  it  has  no  power  to 
impose  unconstitutional  conditions  upon  their  doing  so.  The  conditions 
of  society  and  tiie  mod^s  of  doing  business  in  this  country  are  such, 
that  a  large  part  of  its  transactions  is  conducted  through  the  agency  of 
corporations.  This  is  especially  true  with  regard  to  the  business  of 
banking,  insurance  and  transportation.  Individuals  cannot  safely 
engage  in  enterprises  of  this  sort  requiring  large  capital.  They  can 
only  be  successfully  carried  on  by  corporations,  in  which  individuals 
may  safely  join  their  small  contributions  without  endangering  their 
entire  fortunes.  To  shut  these  institutions  out  of  neighboring  States 
would  not  only  cripple  their  energies,  but  would  deprive  the  people  of 
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those  States  of  the  benefits  of  their  enterprise.  The  business  of  insur- 
ance, particularly,  can  only  be  carried  on  with  entire  safety  by  scatter- 
ing the  risks  over  large  areas  of  territory,  so  as  to  secure  the  benefits 
of  the  most  extended  average,  and  the  needs  of  the  country  require  that 
corporations — at  least  those  of  a  commercial  or  financial  character — 
should  be  able  to  transact  business  in  different  States. 

In  Bnrtemeyer  v.  State  of  Iowa  (18  Wall.  129),  Held  : 

That  as  a  measure  of  police  regulation  a  State  law  prohibiting  the 

manufacture  and  sale  of  intoxicating  liquors  is  not  repugnant  to  any 

clause  of  the  Constitution. 

This  decision  was  followed  in  Beer  Company  v.  State  of  Massachusetts  (97 
U.  S.,  S.  C,  25). 

§  10.  Local  Works  and  Undertakings  other  than  such  as 
are  of  the  following  Classes  : — 

a.  Lines  of  Steam  or  other  Ships,  Railways,  Canals,  Tel- 
egraphs, and  other  Works  and  Undertakings  connecting  the 
Province  with  any  other  or  others  of  the  Provinces,  or  ex- 
tending beyond  the  Limits  of  the  Province  : 

h.  Lines  of  Steam  Ships  between  the  Province  and  any 
British  or  Foreign  Country  : 

c.  Such  Works  as,  although  wholly  situate  within  the 
Province,  are  before  or  after  their  Execution  declared  by 
the  Parliament  of  Canada  to  be  for  the  general  Advantage 
of  Canada  or  for  the  Advantage  of  Two  or  more  of  the 
Provinces. 

On  the  4th  December,  1874  (Sess.  Papers,  1877,  No.  89,  p.  87),  the  Minister 
of  Justice  concurred  in  a  report  of  his  Deputy  advising  the  Governor  General  to 
disallow  an  Act  of  the  Nova  Scotia  Lcf^islature  incorporating  certain  persons 
under  the  name  of  The  Anglo-French  Steamship  Company,  for  the  purpose  of 
running  a  steamer  or  steamers  to  and  from  ports  in  Nova  Scotia,  the  Island  of 
St.  Pierre  Miquelon  and  Newfoundland,  on  the  ground  that  it  was  shown  on 
the  face  of  the  Act  that  it  incorporated  a  line  of  steamships  extending  beyond 
the  limits  of  the  Province  and  between  the  Province  and  a  British  port,  as  also 
a  foreign  country,  and  that  it  obviously  came  within  one  of  the  classes  mentioned 
in  the  B.  N.  A.  Act,  sec.  92,  ss.  10,  classes  a  and  b. 

On  the  25th  March,  1875  (Sess.  Papers,  1877,  No.  89,  p.  84),  the  Minister 
of  Justice  concurred  in  a  report  of  his  Deputy  advising  the  disallowance  of 
another  Act  of  the  same  Legislature  (N.S.),  c.  82  of  1874,  entitled  "An 
Act  to  incorporate   the  Eastern   Steamship  Company,"  which   stated  that  the 
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Company  would  be   entitled  to  run  stcnniers  on  tlie  const  of  the  Province  and 
dstirlnre,  di-sallowanco  being  suggested  for  the  s;iiiie  reason  as  above. 

Ill  Bourgoin  v.  La  Compagnie  du  Chemin  de  Fer  de  M.  0.  &  0.  (3 
L.  N.  189),  Held  by  the  Privy  Council : 

That  a  Railway  Company,  incorporated  by  the  Dominion  Parlia- 
ment, cannot  be  validly  authorized  to  dissolve,  by  an  Act  of  a  Provincial 
Legislature. 

The  Montreal,  Ottawa  and  Western  Railway  Company  having  been 
declared,   by  36   Vic.   c.  82  (Canada),  to  be  a  work  for  the  general 
advantage  of  Canada,  made  a  transaction  with  the  Quebec  Govern- 
ment, on  the  16th  Nov.,  1875,  by  deed,  in  which,  after  reciting  the 
nature  of  the  enterprise  and  the  commencement  of  the  work ;  and  that 
the  Company  was  unable  to  proceed  further  with  the  construction  of 
the  Railway  ;  and  that  the   Government  of   Quebec  was  willing  to 
assume  and  complete  the  construction  of  the  said  Railway,  and  for  that 
purpose  to  acquire  from  the  Company  all  its  rights  and  assets,  and  to 
take  upon  itself  the  legitimate  liabilities  of  the  Compan}*" ;  and  that  in 
consideration  thereof  the  Company  had  agreed  to  transfer  and  convey 
such  rights  and  assets  to  the  Government,  the   deed  then  proceeds 
to  state  the  covenants  and  agreements  into    which  the  parties  had 
entered  into  before  the  notary.     By  this  deed  the  Company  granted,  sold 
and  conveyed  to  the  Government  all  its  rights,  &c.,  &c.,  stating  its 
intention  to  be,  to  divest  itself  of  all  the  property  of  the  said  Corpo- 
ration, transferring  to  the  Government  all  its  interest  in  the  balance  of 
the  subscription  of  bonus  to  the  said  Company  by  the  Corporation  of 
Montreal,  and  by  various  other  corporations,  the  Government  agreeing 
to  pay  to  certain  trustees,  upon  the  confirmation  of  the  deed  by  the 
Legislature  of  Quel)ec,  $57,149.95,  being  the  amount  of  the  then  paid 
up  stock  of  the  Company. 

The  Legislature  of  Quebec,  on  the  24th  December,  1875,  by  Act 
39  V.  c.  2,  confirmed  that  transaction,  and  the  Government  took  pos- 
session of  the  Railway  and  property  of  the  Company. 

The  appellants  having  obtained  a  judgment  against  the  Company, 
seized  under  execution  the  roadway  and  n.lllii<'  >^i«)ck  of  the  Company, 
then  in  the  possession  of  the  Government 

The  Attorney-General  for  the  Province  of  (,>n.  1  -  >  opposed  the 
seizure,  claiming  ownership  of  all  the  property  seized,  allcgiug  the  tran- 
saction of  the  16th  November,  1875,  and  the  confirmatory  Act  39  V.  c. 
2,  as  their  title  to  part  of  the  property  seized.  This  opposition  was 
contested  on  the  ground  that  the  Company  being  a  creature  of  the 
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Dominion  Parliiinient,  and  the  transaction  not  having  been  authorized 
by  that  Parliament,  the  transaction  as  well  as  the  Provincial  Act  39 
Y.  c.  2  were  inoperative  and  invalid.  The  Superior  Court  dismissed 
the  contestation  and  maintained  the  opposition  of  the  Attorney  General, 
holding  that  the  nullity  of  the  transaction  and  of  the  Act  39  V.  c.  2 
not  having  been  demanded,  the  Court  could  not  pronounce  these  oper- 
ations null  and  void. 

In  the  Queen's  Bench  tliis  judgment  w.is  confirmed.  But,  on  Appeal  to 
the  Privy  Council,  ihe  judgment  of  the  Courts  below  was  reformed. 

Their  Lordships  on  the  26th  February,  1880,  after  reciting  the  facts, 
and  especially  that  part  of  the  Dominion  Statute  which  had  made  that 
railway  a  Dominion  enterprise,  and  disposing  of  an  intervention  made 
by  the  Attorney  General  on  the  same  grounds,  and  of  the  opposition,  said  : 

"  These  provisions,  taken  in  connection  with,  and  read  by  the  light 
of  those  of  the  Imperial  Statute,  *  the  British  ^orth  America  Act, 
1867,'  which  are  contained  in  section  91,  and  sub-section  10  c  of 
section  92,  establish  to  their  Lordships'  satisfaction,  that  the  transaction 
between  the  Company  and  the  Government  of  Quebec  could  not  be 
validated  to  all  intents  and  purposes  by  an  Act  of  Provincial  Legis- 
lature, but  that  an  Act  of  the  Parliament  of  Canada  was  essential  in 
order  to  give  it  full  force  and  effect.  This  proposition  was  finally 
hardly  disputed  by  the  learned  Counsel  for  the  respondent,  but  they 
relied  upon  the  8th  clause  of  the  deed,  and  the  46th  section  of  the 
Quebec  Act,  as  showing  that  recourse  to  the  Parliament  of  Canada  for 
its  sanction  was  within  the  contemplation  of  the  parties,  and  contended 
that,  before  that  sanction  was  obtained,  the  transaction  was  valid  for 
some  purposes,  and  gave  certain  inchoate  rights  which  were  capable  of 
being  asserted.  In  support  of  their  argument  they  cited  the  Great 
Western  liailway  Company  v.  The  Birmingham  and  Oxford  Junction 
Railway,  2  Phill.  597,  and  what  was  said  by  Lord  Cottenham  in  that 
case.  It  is  to  be  observed,  however,  that  Lord  Cottenham,  when  rul- 
ing that  the  contract,  which  could  not  be  fully  carried  out  without 
Parliamentary  sanction,  was  not,  in  the  absence  of  such  sanction,  to  be 
treated  as  a  nullity,  and  that  some  of  its  provisions  might  nevertheless 
be  binding,  was  dealing  with  the  rights  of  the  parties  to  the  contract 
inttv  se.  Here  the  public,  and  the  creditors  of  the  Company,  in  which 
category  the  appellants  fell  since  the  questions  raised  by  these  two 
appeals  must  be  considered  as  if  the  award  were  valid,  were  no  parties 
to  the  transaction,  and  could  not  be  affected  by  it  until  it  was  fully 
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validated  by  an  Act  of  the  Parliament  of  Canada,  to  obtain  which  no 
attempt  seems  ever  to  have  been  made. 

In  their  Lordships'  opinion,  therefore,  the  transaction,  considered  as 
a  whole,  was  of  no  force  or  validity  as  against  the  rights  of  the  appel- 
lants when  the  decisions  of  the  Canadian  Courts  upon  the  intervention 
and  the  opposition  were  passed." 

In  The  Wagon  Mannfncfuring  Co.  v.  Le  Chemin  d^  Fer  fie  Licis,  etc.  (5 
Q.  L.  R.  103),  (C.  S.)  Casault,  J.  :— 

II  n'est  jamais  venu  h.  I'esprit  de  qui  que  ce  soit  qu*une  Compagnie 
incorpor^  de  Chemin  de  Fer  puisse  vendre  son  chemin  de  gr6  k  gr^, 
sans  une  autorisation  expresse  de  la  Legislature. 

In  Credit  Valley  Railway  Co.  v.  Great  Western  Railway  Co.  (25  Grant's 
Chanc.  509),  Held  : 

That  when  it  is  necessary  for  a  Provincial  Railway  to  cross  a  Dom- 
inion Railway,  the  Company  must  first  get  the  approval  of  the  Railway 
Committee  of  the  Privy  Council. 

H.  E.  Ta.scl«ereau,  J.,  in  the  Citizens  Insurance  Co.  &  Parsons  (3  Can. 
S.  C.   121),  remarking  upon  the  business  of  telegraphinij,  said  : 

Sending  a  message  by  telegraph  is  not  a  transaction  of  commerce, 
yet,  telegraph  companies,  and  the  right  to  regulate  them,  are  held  in  the 
United  States  to  be  under  the  Federal  Power  as  a  part  of  commerce 
and  this,  though  a  very  large  proportion  of  the  telegraphic  messages 
have  nothing  to  do  with  commerce  at  all.  (Western  Union  TeUgroph 
Co.  V.  Atlantic  and  Pacific  States  Telegraph  Co.,  5  Nev.  102 ;  Pensa- 
cola  Telegraph  Co.  v.  Western  Union  Telegraph  Co.,  96  U.  S.,  5.  C.) 
With  us,  on  the  same  principle,  telegraph  business  would  also  be  exclu- 
sively under  Federal  control,  if  the  British  North  America  Act  did  not 
expressly  vest  in  the  Local  Legislatures  the  control  over  local  and  pro- 
vincial lines,  as  long  as  the  Federal  Parliament  does  not  declare  them 
to  be  for  the  general  advantage  of  Canada. 

§11.  The  Incorporation  of  Companies  with  Provincial  Objects. 

An  Act  passed  by  the  Legislature  of  Nova  Scotia,  in  1874,  intituled  :  An 
Act  to  incorporate  the  H:ilirax  Company  "  limited,"  givinjr  right*  to  cross  rivers 
without  reference  to  the  ri^zhtx  of  .Navigation,  was  tlisnllowed  by  the  Governor 
Qoneral  as  not  bcin^for  purely  local  works  or  undertakings,  nor  an  Act  for  the 
incorporation  of  a  Company  with  Provincial  objeot«  merely,  or  objectji  of  a  merely 
local  or  private  nature  in  the  Provinoe,  but  for  objects  beyond  the  power  and 
control  of  a  Local  LegiHluture.     (Doro.  Seas.  Papers,  1877,  No.  89,  p.  86.) 
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§  12.  The  Solemnization  of  Marriage  in  the  Province. 

Upon  a  report  made  29th  November,  1869,  by  Sir  John  A.  Macdonald  to 
the  Governor  General,  the  following  questions  were  submitted  through  the  Colo- 
nial Minister  to  the  Law  Officers  of  the  Crown  : 

1.  Whether  the  authority  to  issue  Marriage  Licenses  vested  in  the 
Governor  General  under  Her  Majesty's  Commission  or  in  the  Lieut- 
enant Governors  of  the  several  Provinces. 

2.  Whether  the  power  of  legislation  respecting  the  publication  of 
banns,  or  the  issue  of  licenses,  rests  with  the  General  or  Local  Legisla- 
tures. 

In  answer  to  the  above,  an  opinion  was  given  in  the  following  words  by 
the  Law  Officers  of  the  Crrwn,  transmitted  by  the  Secretary  of  State  for  the 
Colonies,  on  the  15th  J  anuary,  1870  : 

It  appears  to  them  that  the  power  of  legislating  upon  this  subject 
is  conferred  on  the  Provincial  Legislatures,  by  30  Vic.  chap.  3,  sec.  92, 
under  the  words  "  the  solemnization  of  marriage  in  the  Province."  The 
phrase  "  the  laws  respecting  the  solemnization  of  marriages  in  England  " 
occurs  in  the  preamble  of  the  Marriage  Act  (4th  Geo.  IV.  C.  76),  an 
Act  which  is  very  largely  concerned  with  matters  relating  to  banns  and 
licenses,  and  this  is,  therefore,  a  strong  authority  to  show  that  the  same 
words  used  in  the  British  North  America  Act,  1867,  were  intended  to 
have  the  same  meaning.  "Marriage  and  Divorce,"  which,  by  the  91st 
section  of  the  same  Act,  are  reserved  to  the  Parliament  of  the  Domin- 
ion, signify,  in  their  opinion,  all  matters  relating  to  the  status  of  mar- 
riage, between  what  persons  and  under  what  circumstances  it  shall  be 
created  and  (if  at  all)  destroyed. 

There  are  many  reasons  of  convenience  and  sense  why  one  law  as 
to  the  status  of  marriage  should  exist  throughout  the  Dominion,  which 
have  no  application  as  regards  the  uniformity  of  the  procedure  whereby 
that  status  is  created  or  evidenced. 

Convenience,  indeed,  and  reason  would  seem  alike  in  favor  of  a 
difference  of  procedure  being  allowable  in  Provinces  differing  so  widely 
in  external  and  internal  circumstances  as  those  of  which  the  Dominion 
is  composed,  and  of  permitting  the  Provinces  to  settle  their  own  proce- 
dure for  themselves,  and  they  are  of  opinion  that  this  permission  has 
been  granted  to  the  Provinces  by  the  Imperial  Parliament,  and  that  the 
New  Brunswick  Legislature  was  competent  to  pass  the  bill  in  question. 
(Dom.  Sess.  Papers,  1877,  No.  89,  p.  340.) 
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§  13.  Property  and  Civil  Rights  in  the  Province. 

The  power  of  making  laws  relatins;  to  tlie  descent  and  acquisition  of  property, 
and  the  rejrulation  and  protection  of  the  *'  civil  rights  "  of  its  citizens  by  proper 
legislation,  is  incident  to  every  separate  Sovereignty.  This  power  is  consequent- 
ly assigned  by  this  sub-section  (and  indirectly  by  sub-^^ection  16  as  being  auionn" 
the  matters  purely  local)  exclusively  to  the  Provinci;il  Governments. 

On  this  head,  it  must  be  remarked  that  in  no  part  of  the  B.  N.  A.  Act  do 
we  find  a  limitation  to  the  power  of  the  l^egislatures,  whether  Federal  or  Pro- 
vincial, such  as  is  contained  in  art.  1,  sect.  10,  1st  clause,  of  the  American 
Federal  Constitution,  in  the  following  words :  "  No  ntpte  .  .  .  shall  pass  any 
bill  of  attainder,  ex  postfncU>  law,  or  Jaw  impairing  the  obligation  of  co7itracts.'' 

In  the  case  of  On  ion  St.  Jacques  &  BtUsle^  the  constitutionality  of  the 
Quebec  statute  was  attacked  on  the  ground  that  the  Union  St.  Jacque*  having 
acknowledged  that  they  were  unable  to  meet  their  liabilities,  and  having  de- 
manded a  compulsory  composition  with  their  creditors,  the  Provincial  statute 
granting  that  demand  amounted  to  legislating  on  insolvency.  The  Privy 
Council  did  not  agree  with  that  contention  and  found  the  statute  constitutional. 
But  if  the  limitation  of  the  U.  S.  Federal  Constitution  not  to  pass  any  law 
impairing  the  obligation  o/ contracts  had  been  part  of  the  B.  N.  A.  Act,  it  is 
more  than  likely  that  all  our  courts  would  have  agreed  in  declaring  the  statute 
unconstitutional.  This  remark  will  apply  to  many  other  decisions  affecting 
property  and  private  rights. 

In  re  Goodhue  (19  Grant's  Ch.,  p.  372)  : 

The  Legislature  of  the  Province  of  Ontario  passed  an  Act,  (34  Vict. 
C,  99,)  altering  a  will  after  the  death  of  the  testator,  the  will  having  been 
made  in  the  full  exercise  of  the  rights  and  powers  of  the  testator  and  in 
strict  accordance  with  the  law. 

On  appeal,  to  the  Court  of  Error  and  A])peal,  the  Judges  agreed 
(although  divided  on  other  points  of  the  case)  that  the  Provincial 
Legislature  had  power  to  pass  such  an  Act  so  far  as  affects  property 
real  and  personal  which  was  actually  in  the  Province  at  the  time  of  the 
passing  of  the  Act ;  that,  conceding  to  the  fullest  extent  that  the 
powers  of  the  Legislature  of  Ontario  are  defined  and  limited  by  the 
British  North  America  Act  of  1867,  within  those  limitations,  Acts 
passed  in  the  mode  described  by  that  statute  are,  as  to  the  Courts  and 
people  of  that  Province,  supreme ;  but  that  the  infant  grand-children  of 
the  testator,  who  were  interested  under  the  will,  not  having  been  ex- 
pressly named  in  the  Act,  their  interests  remain  unaffected  thereby. 

Strong,  V.  C,  said  :  That  the  Act  in  question  is  within  such  defined 
powers,  for  it  is  of  a  "  local "  and  "  private  nature  "  (sub-sec.  16),  and 
relates  to  "  property  and  civil  rights  "  (sub-sec  13).     But  that  the  will 
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having  directed  the  whole  estate  to  be  converted  into  personalty,  the 
testator's  grand-children  domiciled  without  the  Province  of  Ontario 
could  not  be  affected  by  any  Act  of  the  Legislature  of  that  Province, 
the  locality  of  all  rights  to  personal  or  moveable  property  being  at  the 
domicile  of  the  person  entitled  to  it.  And  that,  therefore,  the  con- 
tingent interest  of  the  grand-children  was  not  "  property  "  or  a  "  civil 
right "  in  the  Province  within  section  92  (sub-sec.  13)  of  the  British 
North  America  Act  of  1867  which  conferred  the  power  on  the  Local 
Legislatures  to  legislate  as  regards  "  property  and  civil  rights  in  the 
Province." 

In  the  distribution  of  the  legislative  powers,  it  must  have  been 
intended  to  confer  the  right  of  legislation  in  private  matters,  and  in 
matters  of  property  and  civil  rights  theretofore  exercised  by  the  Legis- 
lature of  Canada,  either  on  the  Parliament  of  the  Dominion  or  on  the 
Pro\  incial  Legislatures,  and  there  is  nothing  in  the  Act  shewing  an 
intention  to  give  any  part  of  it  to  the  Parliament.  But  the  laws  to  be 
made  by  the  Provincial  Legislatures  are  confined  to  property,  civil 
rights,  and  matters  of  a  local  and  private  nature  in  the  Province,  so 
that,  although  no  limitation  is  imposed  as  regards  the  extent  to  which 
the  Legislature  may  in  their  discretion  affect  private  rights  within  their 
jurisdiction,  they  are  limited  to  dealing  with  rights  and  property  within 
the  Province. 

That  the  Legislature  have  that  power  in  all  cases  where  the  pro- 
perty and  rights  sought  to  be  affected  are  "  in  the  Province  "  to  the 
same  unlimited  extent  that  the  Imperial  Parliament  has  in  the  United 
Kingdom,  I  have  not  the  slightest  doubt. 

The  Queen  v.  Dow  et  al.  (1  Pugsley  300),  Held  by  the  Supreme  Court  of 
New  Brunswick  : 

That  the  Provincial  Act  33  Vict.  c.  47,  authorizing  the  issue  of 
debentures  to  the  Houlton  Branch  Railway  Company  to  aid  in  the 
construction  of  a  railway  from  Houlton  in  the  State  of  Maine  to  the 
New  Brunswick  and  Canada  Ptailway  in  this  Province,  was  beyond  the 
powers  of  the  Local  Legislature  under  the  "  B.  N.  A.  Act,  1867." 

This  case  came  before  the  Court  on  an  application  to  quash  an 
assessment  made  on  the  town  of  St.  Stephen  for  the  purpose  of  paying 
the  interest  on  the  debentures.  Allen,  J.,  in  delivering  the  judgment 
of  the  Court,  said  : 

In  the  case  of  Regina  v.  Chandler  (1  Hannay  548)  this  Court 
very  clearly  enunciated  the  principles  by  which  it  should  be  governed 
in  determining  questions   where  local   legislation  was  attempted   on 
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matters  expressly  withdrawn  from  the  Provincial  Legislatures,  and 
vested  exclusively  in  the  Parliament  of  Canada,  and  in  the  case  of  The 
European  and  North  American  Railway  Company  v.  Thomas^ 
(1  Pugsley  42)  we  examined  those  portions  of  the  9ist  and  92nd  section 
of  the  B.  N.  A.  Act,  1867  by  which  the  question  now  under  discussion 
must  be  determined. 

In  that  case  we  decided,  that  where  the  railway,  the  immediate 
subject  of  legislation,  was  to  be  constructed  clearly  within  the  limits 
of  the  Province,  and  not  connecting  the  Province  with  any  other  or 
others  of  the  Provinces,  and  no  power  was  attempted  to  be  given  to 
extend  beyond,  it  was  properly  the  subject  of  legislation  by  the  Pro- 
vincial Assembly. 

Fisher,  J.  (dissenting),  held,  that  the  Legislature  was  clearly 
authorized  to  enable  the  people  of  St.  Stephen  to  contribute  towards 
the  construction  of  that  portion  of  the  line  within  the  Province.  If 
there  w^as  any  thing  in  the  Act  30  Vic.  c.  54  which  would  come  within 
the  exclusive  powers  of  the  Parliament  it  is  saved  by  the  129th 
section  of  the  B.  N.  A.  Act,  1867,  and  never  having  been  repealed, 
altered  or  amended  in  any  way  is  stiU  in  force.  It  also  appears  to  me  that 
the  Act  33  Vic.  c.  47  comes  within  the  category  of  powers  provided 
for  in  the  16th  clause  of  the  92nd  section  of  the  B.  N.  A.  Act,  1867, 
being  purely  a  matter  of  a  local  nature.  It  cannot  be  contended  that 
the  B.  N.  A.  Act  is  to  be  so  construed  as  to  prevent  localities  from 
granting  aid  to  some  local  object,  or  receive  some  advantage  purely 
local.  Nothing  can  be  more  local  than  the  Act  33  Vic.  c.  47,  for  its 
enactment  is  made  contingent  upon  a  favorable  vote  of  the  rate-payers 
of  the  locality  desiring  the  railway. 

On  appeal  to  the  Privy  Council  from  theS.  C.  of  New  Brunswick  (6  L.  H.  P. 
C,  272),  their  Lordships  held  : 

That  the  Act  of  the  Provincial  Legislature  of  New  Brunswick  (33 
Vic  c.  47),  which  enabled  the  majority  of  the  inhabitants  of  the  Parish 
of  St.  Stephen  to  raise  by  local  taxation  a  subsidy  designed  to  promote  a 
work  which  they  considered  for  the  benefit  of  their  town,  and  to  place 
the  inhabitants  in  a  position  to  bargain  and  to  act  for  their  common 
benefit  in  the  same  manner  as  a  private  person  might  have  thought  it 
for  his  benefit  to  do,  does  not  conflict  with  sub-section  3  of  section  91 
of  the  B.  N.  A.  Act  of  1867. 

Sir  James  W.  Colville  in  delivering  the  judgment  of  their  Lord- 
ships said :  It  was  contended  that  sub.  sec.  2  of  sec.  92  authorizes 
direct  taxation  only  for  the  purpose  of  raising  a  revenue  for  general 
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Provincial  purposes,  that  is,  taxation  incident  on  the  whole  Province 
for  the  general  purposes  of  the  whole  Province. 

Their  Lordships  see  no  ground  for  giving  so  limited  a  construction 
to  this  clause  of  the  Statute.  They  think  it  must  be  taken  to  enable 
the  Provincial  Legislature,  whenever  it  shall  see  fit,  to  impose  direct 
taxation  for  a  local  purpose  upon  a  particular  locality  within  the  Pro- 
vince. 

They  conceive  that  the  3rd  article  of  sect.  91  is  to  be  reconciled 
with  the  2nd  article  of  sect.  92,  by  treating  the  former  as  empowering 
the  Supreme  Legislature  to  raise  revenue  by  any  mode  of  taxation, 
whether  direct  or  indirect,  and  the  latter  as  confining  the  Provincial 
Legislature  to  direct  taxation  within  the  Province  for  Provincial  pur- 
poses. 

Their  Lordships  are  further  of  opinion,  with  Mr.  Justice  Fisher, 
the  dissentient  judge  in  the  Supreme  Court,  that  the  Act  in  question, 
even  if  it  did  not  fall  within  the  2nd  article,  would  clearly  be  a  law 
relating  to  a  matter  of  a  merely  local  or  private  nature  within  the 
meaning  of  the  16th  article  of  section  92  of  the  Imperial  Statute ; 
and  therefore  one  which  the  Provincial  Legislature  was  competent  to 
pass  unless  its  subject  matter  could  be  distinctly  shown  to  fall  within 
one  or  other  of  the  classes  of  subjects  specially  _enumerated  in  the  91st 
section.  This  view  is  in  accordance  with  the  ruling  of  this  tribunal 
in  the  recent  case  of  L'Union  St.  Jacques  de  Montreal  v.  Dame  Julie 
Belisle. 

McCflanagan,  appellant,  <&;  the  St.  Ann's  Mutual  Building  Society 
of  Montreal  (3  L.  K  61).  On  the  15th  May,  1879,  the  Dominion 
Parliament  passed  an  Act  to  provide  for  and  to  authorize  the  liquida- 
tion of  the  affairs  of  Building  Societies  in  the  Province  of  Quebec. 

Held,  by  the  Court  of  Queen's  Bench,  Montreal,  that  this  Act  was 
clearly  unconstitutional. 
Sir  A.  A.  Dorion,  C.  J.,  in  delivering  the  judgment  of  the  Court,  said  : 
This  Act  is  not  in  the  nature  of  an  insolvent  law,  for  it  is  in- 
tended to  apply  to  all  building  societies  whether  solvent  or  not.  It 
is  therefore  essentially  an  Act  affecting  civil  rights,  which,  under  the 
provision  of  the  B.  N.  A.  Act,  1867,  comes  within  the  exclusive 
jurisdiction  of  the  local  or  Provincial  Legislatures. 

The  case  of  L'Union  St.  Jacques  and  Belisle  (20  L.  C.  J.  29)  is  in 
point. 

In  that  case  the  Lords  of  the  Privy  Council  decided  that  a  law 
authorizing  a  Benevolent  Association,  in  financial  difficulty,  to  compel 
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parties  to  accept  a  fixed  indemnity  in  lieu  of  the  annuities  to  which 
they  were  entitled  under  the  rules  of  the  Society,  was  within  the 
legislative  powers  of  the  Legislature  of  the  Province  of  Quebec,  as 
affecting  civil  rights  only.  We  cannot,  therefore,  consider  the  proceed- 
ings in  liquidation  adopted  by  the  Society  as  legal.  But,  these  proceed- 
ings having  since  been  rendered  valid  by  the  Quebec  Legislature,  there 
is  now  no  ground  to  restrain  the  Society  from  proceeding  to  the 
liquidation  of  their  affairs,  and  there  was  none  when  the  judgment  of 
the  Court  below  was  rendered  and  when  this  appeal  was  instituted. 

Federal  U.  S.  Decisions. 

In  Beer  Company  v.  State  of  Masmchusetts  (97  U.  S.,  S.  C,  25),  Held  : 

That  all  rights  are  held  subject  to  the  police  power  of  a  State  : 
and,  if  the  public  safety  or  the  public  morals  require  the  discontinuance 
of  any  manufacture  or  traffic,  the  Legislature  may  provide  for  its  dis- 
continuance, notwithstanding  individuals  or  corporations  may  thereby 
suffer  inconvenience. 

That  as  a  measure  of  police  regulation,  looking  to  the  preservation 
of  public  moral:},  a  State  law  prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors  within  the  State  is  not  repugnant  to  any  clause  of 
the  Constitution  of  the  United  States. 

Mr.  Justice  Bradley,  in  delivering  the  opinion  of  the  Court,  said  : 
Of  course,  we  do  not  mean  to  lay  down  any  rule  at  variance  with 
what  this  Court  has  decided  with  regard  to  the  paramount  authority  of 
the  Constitution  and  laws  of  the  United  States  relating  to  the  regula- 
tion of  Commerce  with  foreign  nations  and  among  the  several  States. 

The  plaintiff"  in  error  was  incorporated  for  the  purpose  of  manufac- 
turing malt  liquors  in  all  their  varieties,  it  is  true,  and  the  right  to 
manufacture  undoubte<lly,  as  the  plaintiffs  counsel  contends,  included 
the  incidental  right  to  dispose  of  the  liquors  manufactured. 

But  if  the  public  safety  or  the  public  morals  require  the  discontinu- 
ance of  any  manufacture  or  traffic,  the  hand  of  the  Legislature  cannot  be 
stayed  from  providing  for  its  discontinuance  by  any  incidental  incon- 
venience which  individuals  or  corporations  may  suffer.  All  rights  are 
held  subject  to  the  police  power  of  the  State. 

We  do  not  say  that  property  actually  in  existence,  and  in  which  the 
right  of  the  owner  has  become  vested,  may  be  taken  for  the  public  good 
without  due  compensation.  But  we  infer  that  the  liquor  in  this  case, 
as  in  the  case  of  Barteraeyer  v.  Iowa  (18  Wall.  129),  was  not  in  exist- 
ence when  the  liquor  kw  of  Massachusetts  was  passed. 
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Whatever  differences  of  opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however  difficult  it  may  be  to  ren- 
der a  satisfactory  definition  of  it,  there  seems  to  be  no  doubt  that  it 
does  extend  to  the  protection  of  the  lives,  health  and  property  of 
the  citizens,  and  to  tlie  preservation  of  good  order  and  the  public 
morals. 

The  Legislature  cannot  by  any  contract  divest  itself  of  the  power  to 
provide  for  those  objects.  They  belong  emphatically  to  that  class  of  ob- 
jects which  demand  the  application  of  the  maxim  salus  populi  suprema 
lex,  and  they  are  to  be  attained  and  provided  for  by  such  appropriate 
means  as  the  legislative  discretion  may  devise.  That  discretion  can  no 
more  be  bargained  away  than  the  power  itself.  (Citing — Boyd  v.  Ala- 
bama, 94  U.  S.,  645.) 

In  Mann  v.  Illinois  (94  U.  S.,  S.  C,  125),  hold  : 
That  under  the  police  powers  inherent  in  every  Sovereignty  the 
Government  may  regulate  the  conduct  of  its  citizens,  one  towards  an- 
other, and  the  manner  in  which  each  shall  use  his  own  property,  when 
such  regulation  becomes  necessary  for  the  public  good  ;  and  where  ware- 
houses are  situated,  and  their  business  is  carried  on  exclusively  within 
a  State,  she  may,  as  a  matter  of  domestic  concern,  prescribe  regulations 
for  them,  notwithstanding  they  are  used  as  instruments  by  those  engaged 
in  inter-State,  as  well  as  in  State,  commerce  ;  and  may  limit  the  rates 
to  be  charged  for  the  storage  and  handling  of  grain,  and  require  a  license 
to  be  taken  out  and  a  bond  to  be  given,  and  until  Congress  acts  in 
reference  to  their  inter-State  relations,  such  regulations  can  be  enforced 
even  though  they  may  indirectly  operate  upon  commerce  beyond  her 
immediate  jurisdiction. 

Mr.  Chief  Justice  Waite,  in  delivering  the  opinion  of  the  Court, 
said :  The  exercise  of  these  powers  does  not  conflict  with  that  part  of 
the  14th  Amendment  to  the  Constitution  which  ordains  that  "  no  State 
shall  deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law." 

While  this  provision  of  the  amendment  is  new  in  the  Constitution 
of  the  United  States  as  a  limitation  upon  the  powers  of  the  States,  it 
is  old  as  a  principle  of  civilized  government.  It  is  found  in  Magna 
Charta.  .  .  When  one  becomes  a  member  of  society  he  necessarily 
parts  with  some  rights  or  privileges  which,  as  an  individual  not  affected 
by  his  relation  to  others,  he  might  retain.  .  .  .  This  is  in  the  very 
essence  of  government,  and  has  found  expression  in  the  maxim  sic  utere 
tuo  ut  alienum  non  Icedas.     From  this  source  come  the  police  powers 
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under  which  it  has  become  customary  in  England  from  time  immemo- 
rial, and  in  this  country  from  its  fii*st  colonization,  to  regulate  ferries, 
common  carriers,  hackmen,  bakers,  millers,  wharfingers,  innkeepers, 
&c.,  and  in  so  doing  to  fix  a  maximum  of  charge  to  be  made  for  services 
rendered,  accommodations  furnished,  and  articles  sold. 

Looking  then  to  the  common  law,  from  whence  came  the  right  which 
the  Constitution  protects,  we  find  that  when  private  property  is  "  affected 
with  a  public  interest  it  ceases  to  be  ju'ris  privati  only."  This  was 
said  by  Lord  Chief  Justice  Hale  more  than  two  hundred  years  ago  in 
his  treatise  De  Fortibiis  Maris  (1  Harg.  Law  Tracts  78),  and  has  been 
accepted  without  objection  as  an  essential  element  in  the  law  of  pro- 
perty ever  since.  Property  becomes  clothed  with  a  public  interest 
when  used  in  a  manner  to  make  it  of  public  consequence  and  affect  the 
community  at  large.  When  therefore  one  devotes  his  property  to  a  use 
in  which  the  public  has  an  interest,  he  in  effect  grants  to  the  public  an 
interest  in  that  use,  and  must  submit  to  be  controlled  by  the  public  for 
the  common  good  to  the  extent  of  the  interest  he  has  thus  created.    . 

This  statement  of  Lord  Hale  was  cited  with  approbation,  and  acted 
upon  by  Lord  Kenyon  in  Bolt  v.  Stennett  (8  T.  E.  600).  And  the 
same  has  been  held  as  to  warehouses  and  warehousemen  in  Aldnutt  v. 
Inglis  (12  East,  527). 

In  later  times  the  same  principle  came  under  consideration  in  the 
Supreme  Court  in  Alabama.  That  Court  was  called  upon  in  1841 
to  decide  whether  the  power  granted  to  the  City  of  Mobile  to  regulate 
the  weight  and  price  of  bread  was  unconstitutional,  and  it  was 
contended  that  it  would  interfere  with  the  right  of  the  citizen  to 
pursue  his  lawful  trade  or  calling  in  the  mode  his  judgment  might 
dictate,  but  the  Court  said :  "  There  is  no  motive  for  this  interference  on 
the  part  of  the  Legislature  with  the  lawful  actions  of  individuals  or 
the  mode  in  which  private  property  shall  be  enjoyed,  unless  such 
calling  affects  the  public  interest,  or  private  property  is  employed  in  a 
manner  which  directly  affects  the  body  of  the  people.  Upon  this 
])riuciple  in  this  State  tavern-keepers  are  licensed,  .  .  and  the 
County  Court  ia  required,  at  least  once  a  year,  to  settle  the  rates  of 
innkeepers." 

In  CiVy  of  New  York  v.  Miln  (11  Peters  102),  Held: 

That  a  State  may  lawfully  require  from  the  master  of  every  vessel 
arriving  in  her  ports  information  of  the  character  of  the  passengers, 
and  that  a  law  passed  by  the  State  of  New  York  to  this  effect  was  a 
mere  police  regulation,  and  not  in  conflict  with  the  provision  of  the 
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Constitution  of  the  United  States  conferring  the  exclusive  power  on 
Congress  to  regulate  commerce. 

Held,  also,  that  all  those  powers  which  relate  to  merely  municipal 
regulation  or  which  may  more  properly  be  called  internal  police,  are 
not  surrendered  or  restrained ;  and  consequently  in  relation  to  these  the 
authority  of  a  State  is  complete,  unqualified  and  exclusive. 

In  RaUroad  Company  v.  Richmond  (96  U.  S.,  S.  C,  529),  Held  : 

That  an  Ordinance  of  the  Council  of  the  City  of  Richmond,  prohibit- 
ing the  use  by  a  Kaikoad  corporation  of  its  locomotives  in  certain 
streets  of  the  city,  does  not  infringe  upon  its  constitutional  rights,  by 
depriving  the  Company  of  its  property  without  due  process  of  law. 

That  all  property  in  a  city  is  subject  to  the  legitimate  control  of 
government  unless  protected  by  contract  rights.  Appropriate  regula- 
tion of  the  use  of  property  is  not  "  taking  "  property,  within  the  mean- 
ing of  the  Constitutional  prohibition.  Mr.  Chief  Justice  Waite,  in 
delivering  the  opinion  of  the  Court,  said  :  "  The  power  to  govern  im- 
plies the  power  to  ordain  and  establish  suitable  police  regulations ;  and 
that,  it  has  often  been  decided,  authorizes  municipal  corporations  to 
prohibit  the  use  of  locomotives  in  the  public  streets,  when  such  action 
does  not  interfere  with  vested  rights. 

Such  prohibitions  clearly  rest  upon  the  maxim  sic  utere  tuo  ut  ali- 
enum  non  Icedas,  which  lies  at  the  foundation  of  the  police  power. 

In  New  Orleans  v.  United  States  (10  Peters  U.  S.,  S.  C,  662),  Held : 
That  the  Federal  Government  has  no  power  to  exercise  police  con- 
trol over  the  quays  and  public  places  within  the  State  of  Louisiana 
formerly  belonging  to  the  Crown  of  France  or  Spain, — that  the  Treaty 
of  cession  of  Louisiana  to  the  United  States  could  not  enlarge  the 
powers  of  the  Federal  Government,  the  State  of  Louisiana  having  been 
admitted  into  the  Union  on  the  same  terms  as  the  original  States. 

In  re  tStavin  and  Corporation  of  Orillia  (36  U.  C,  Q.  B.,  159), 
Held  by  a  unanimous  Court  (Richards,  C.  J.,  Morrison  and  Wilson, 
J.  J.  A.) :  That  it  was  within  the  authority  of  the  Legislature  of  the  Pro- 
vince of  Ontario  to  grant  to  a  Municipal  Corporation  a  power  of  limit- 
ing the  number  of  taverns  in  a  municipality,  or  prohibiting  the  sale  by 
retail  of  spirituous  liquors  by  shopkeepers  in  such  municipality, — that 
this  is  a  power  which  may  be  properly  exercised  by  the  Local  Legis- 
lature as  a  matter  chiefly  of  police,  of  a  merely  local  and  private  nature, 
when  it  does  not  interfere  with  the  sale  of  imported  or  manufactured 
liquors  otherwise  than  by  retail. 
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In  Fierre  v.  Bartrum  (1  Cowper  270)  it  was  held : 

That  a  by-law  of  a  city  prohibiting  the  slaughtering  of  cattle  by 
butchers  within  the  city  limits  was  not  in  restraint  of  trade,  but  only 
a  reasonable  regulation  of  it  by  the  Local  Government. 

Story  (Com.  on  Cons.  ftec.  1066-1014,)  sajs : 

The  acknowledged  powers  of  the  JStates,  over  certain  subjects  having 
a  connection  with  commerce,  are  entirely  distinct  in  their  nature  from 
that  to  regulate  commerce.  Among  these  are  inspection  laws,  health  laws, 
and  laws  regidating  turnpike  roads,  and  ferries,  all  of  which,  when  exer- 
cised by  a  State,  are  legitimate — arising  from  the  general  powers  belong- 
ing to  it — unless  so  far  as  they  conflict  with  the  powers  delegated  to 
Congress. 

They  are  not  so  much  regulations  of  commerce  as  of  police,  and  may 
truly  be  said  to  belong,  if  at  all  to  commerce,  to  that  which  is  purely 
internal,  though  they  may  be  controlled  by  Congress  when  they  interfere 
with  their  acknowledged  powers. 

In  Cowan  v.  Wright  (23  Grant  Ch.  616^  Blake,  V.  C,  said : 

That  exclusive  power  is  conferred  upon  the  Local  Legislatures  by 
the  B.  N.  A.  Act,  1867,  to  deal  with  property  and  civil  rights  in  the 
Provinces.  The  true  principle  ,is,  adopting  the  language  of  the  Court 
in  re  Goodhue^  that  under  the  Confederation  there  has  been  a  Federal, 
not  a  Legislative  Union  ;  that  to  the  Provincial  Legislatures  are  com- 
mitted the  powers  to  legislate  upon  a  range  of  subjects  which  is 
indeed  limited,  but  that  within  the  limits  prescribed  the  right  of  legisla- 
tion is  absolute.  And  that  the  Local  Legislatures  have  that  power  in 
all  cases,  where  the  property  and  rights  sought  to  be  aflected  are  in 
the  Province,  to  the  same  unlimited  extent  that  the  Imperial  Parlia- 
ment has  in  the  United  Kingdom. 

Dobie  tt  Board  of  lemporalitict  Fund  of  the  Freshyterian  Church  of 
Canailu  in  connection  tcith  the  Church  of  SScotland  (3  L.  N.  244 j  Ilcld,  Dou., 
187i»,  by  the  Superior  Cuari,  Montreal,  uud  ooufinued  by  the  Q.  B.,  appeal  side, 
19th  June,  1860: 

That  under  sec.  U2,  §13,  ul  li.  N.  A.  Act,  the  i'ruviiiLial  lA'gisiaiures 
are  competent,  to  the  exclusion  of  the  Federal  Parliament,  to  deal 
with  property  and  civil  rights  in  the  Provinces ;  that  in  the  exercise 
of  that  power  they  may  validily  legislate  over  the  pro|)erty  of  the 
Presbyterian  Churcli,  and  to  do  so  they  may  respectively  alter  the  settle- 
ment of  that  property,  made  by  Acts  of  tlie  heretofore  United  Provinces 
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of  Upper  Canada  and  Lower  Canada,  and  that,  therefore,  the  Quebec 
Provincial  Act  38  Vic.  c.  64  is  not  ultra  vires. 

In  tlie  Superior  Court,  Jcttd,  J.,  decided  as  follows  : 

Having  heard  the  parties  by  their  counsel  respectively  upon  the 
merits  of  this  cause,  examined  the  procedure,  papers  fyled,  and  the 
evidence,  seen  the  admissions  fyled  by  the  parties,  and  deliberated : 

Considering  that  the  petitioner  alleges  in  his  demand  that  the 
Corporation,  defendants,  was  created,  under  the  name  of  "  The  Board 
for  the  management  of  the  Temporalities  Fund  of  the  Presbyterian 
Church  of  Canada  in  connection  with  the  Church  of  Scotland,"  for  the 
possession  and  administration  of  a  certain  fund  belonging  to  the  said 
Church,  and  previously  created  by  resolution  of  the  Synod  of  the  said 
Church,  in  January,  1855,  and  that  by  the  statute  creating  and  incor- 
porating the  said  Board,  it  was,  among  other  things,  provided  and 
warranted  that  the  property  of  the  said  fund  should  belong  exclusively 
to  the  said  Church ;  that  the  income  of  the  said  fund  should  be  subject 
to  divers  annual  charges  laid  upon  it  at  the  time  of  its  creation  in 
favor  of  the  ministers  of  the  said  Church,  and  finally,  that  the  members 
of  the  said  Board  should  always  be  ministers  or  members  of  the  said 
church,  in  full  communion  therewith  and  that  four  of  them  should  go 
out  and  be  replaced  every  year  ; 

Considering  that  the  said  petitioner  alleges  besides,  that  when  the 
said  fund  was  created  he  was  one  of  the  ministers  entitled  to  a  charge 
or  annual  allowance  of  $450,  to  be  taken  out  of  the  revenue  of  the  said 
fund  ;  that  it  was  then  covenanted  and  admitted  as  a  fundamental  prin- 
ciple of  the  creation  of  the  said  fund,  that,  in  order  to  be  entitled  to 
any  revenue  derived  from  it,  it  should  be  requisite  to  be  a  minister  of 
the  said  Church ;  and  that  the  petitioner  is  still  at  this  day  in  full 
possession  of  his  rights  and  privileges  in  this  respect,  having  remained 
a  minister  of  the  said  Church,  and  in  full  communion  therewith  ;  con- 
sidering that  the  petitioner  alleges  moreover,  that  by  an  Act  of  the 
Legislature  of  the  Province  of  Quebec  passed  in  1875,  being  38  Vic.  c. 
64,  the  condition  of  administration  of  the  said  fund  has  been  changed 
in  a  manner  to  continue  in  office  the  members  of  the  said  Board  for  the 
time  being,  and  to  provide  for  replacing  them  only  in  the  case  of  va- 
cancy by  death,  resignation  or  absence,  and  by  persons  other  than  mem- 
bers of  the  said  Presbyterian  Church  of  Canada  in  connection  with  the 
Church  of  Scotland,  and  that  the  said  Act  authorizes,  moreover,  the  said 
Board  to  take  from  the  principal  of  the  said  fund, — but  that,  the  said 
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Provincial  Statute  is  unconstitutional  and  in  excess  of  tlie  powers  of  the 
said  Legislature  of  Quebec  ; 

Considering  that  the  petitioner  alleges  also,  that  the  present  mem- 
bers of  the  said  Board  have  illegally  remained  in  office,  as  such,  by 
virtue  of  the  unconstitutional  Act  above  mentioned,  that  they  have  no 
light  to  fill  the  said  office,  and  that  they  have,  moreover,  acted  illegally 
by  paying  divers  sums  to  ministers  who  were  no  longer  members  of  the 
said  Church,  and  the  petitioner  demands  in  consequence,  that  the  said 
Provincial  Statute,  38  Vic.  c.  64,  be  declared  unconstitutional,  null  and 
of  no  effect,  that  the  defendants  be  declared  not  legally  elected  mem- 
bers of  the  said  Board,  and  that  they  be  ordered  to  cease  from  occupy- 
ing the  said  office  and  administering  the  said  property,  and  finally,  that 
it  be  declared  that  the  Temporalities  Fund  in  question  is  the  exclusive 
property  of  the  said  Church,  and  cannot  be  employed  otherwise  than 
for  the  objects  provided  for  in  the  first  place,  and,  moreover,  that  the 
Keverends  John  Cook,  James  C.  Muir,  George  Bell,  John  Fairlie,  David 
W.  Morrison  and  Charles  A.  Tanner  be  declared  not  to  be  any  more 
ministers  of  the  said  Church,  and  to  have  no  right  to  the  revenue  of 
the  said  fund ; 

Considering  that  the  defendants — with  the  exception  of  the  Rev. 
Gavin  Lang  and  Sir  Hugh  Allan — have  contested  this  demand,  contend- 
ing among  other  things  that  the  Statute  attacked  by  the  petitioner  is 
constitutional  and  that  their  acts  are  legal ; 

Considering  that  by  sec.  92  of  the  B.  N.  A.  Act,  1867,  it  is  declared 
that  property  and  civil  rights  are  of  the  exclusive  jurisdiction  of  the 
Provincial  Legislatures,  and  that  the  rights  involved  in  the  said  Act, 
38  Vic.  c.  64,  of  which  the  petitioner  demands  the  nullity,  formally 
fall  within  the  radius  of  the  said  section  92  of  the  Constitutional 
Act,  and  are  therefore  under  the  jurisdiction  and  power  of  the  Provin- 
cial Legislature,  and  that  in  consequence  the  said  Provincial  Statute  is' 
valid  and  legal,  and  has  full  force  and  effect ; 

Considering  that  though  the  petitioner  is  not  residing  in  the  Prov- 
ince of  Quebec,  the  laws  of  the  I>egislature  of  the  Province  necessarily 
affect  the  rights  which  he  may  ])03se8s  or  claim  in  the  said  Province, 
and  that  therefore  the  rights  which  he  invokes  in  this  cause  are  inevi- 
tably subject  to  the  provisions  of  the  said  Provincial  Act,  38  Vict,  c  64  ; 

Considering  that,  according  to  the  provisions  of  the  said  Act,  the 
defendants  are  legally  in  office  as  members  of  the  Corporation,  and  that 
they  have  the  right  to  continue  to  administer  the  property  which  hiui 
been  entrusted  to  them  as  such  ; 
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Considering  that  as  well  under  the  terms  of  the  said  Act,  38  Vic.  c. 
64,as  by  virtue  of  another  Act  of  the  said  Legislature  of  Quebec,  viz.  : 
the  Statute  38  Vic.  c.  62,  of  which  the  legality  and  constitutionality 
has  not  been  put  in  question,  the  said  fund  above  mentioned  has 
remained,  subject  to  all  the  charges  placed  upon  it,  in  favor  of  all  the 
incumbents  having  right  to  it,  at  the  moment  of  its  creation — and  that, 
in  consequence  the  right  of  the  petitioner  to  his  annual  revenue  of  $450 
has  been  completely  protected  and  guaranteed ; 

Considering  nevertheless,  that,  by  the  two  Statutes  last  mentioned, 
the  ownership  of  the  said  fund  is  no  more  exclusively  attributed  to  the 
said  Presbyterian  Church  of  Canada  in  connection  with  the  Church  of 
Scotland,  but  that  after  the  extinction  of  all  anterior  rights  guaranteed 
by  the  said  fund,  it  is  transferred  to  the  Presbyterian  Church  in  Can- 
ada, formed  of  the  said  Presbyterian  Church  of  Canada  in  connection 
with  the  Church  of  Scotland  and  of  three  other  churches,  the  union  of 
which  has  been  authorized  by  the  said  Statute  38  Vic.  c.  62;  and  that, 
by  virtue  of  the  dispositions  of  said  Statutes,  the  said  Kevds.  John 
Cook,  James  C.  Muir,  George  Bell,  John  Fairlie,  David  W.  Morrison 
and  Charles  A.  Tanner  had  the  right  to  receive,  and  the  defendants  had 
the  right  to  pay  to  them,  the  sums  received  by  them  out  of  the  income 
administered  by  the  defendants ; 

Considering  in  consequence  that  the  demand  of  the  petitioner  is 
unfounded  and  cannot  be  maintained,  and  that  the  defendants  (the  Rev. 
Gavin  Lang  and  Sir  Hugh  Allan  excepted)  are  well  founded  in  their 
pleas : 

Maintain  the  pleas  of  the  said  defendants  (with  the  above  exception), 
and  dismiss  in  consequence  the  demand  of  the  said  petitioner,  and  quash 
and  annul  to  all  intents  and  purposes  the  writ  of  injunction  issued  in 
this  cause  and  give  main-levSe  thereof  to  said  defendants,  with  costs. 
In  Appeal  to  Q.  B.: — 

Ramsay,  J.,  {dissenting) — The  whole  point  of  this  case  has  been 
most  ably  put  by  the  learned  Judge  in  the  Court  below,  and  the  issue  is 
really  brought  down  to  this  :  whether  certain  Acts  of  the  Quebec  Legis- 
lature are  within  the  legislative  powers  of  that  body. 

Briefly  stated,  the  facts  are  these:  Prior  to  1875,  there  existed  a 
religious  body,  known  as  the  Presbyterian  Church  of  Canadi  in  con- 
nection with  the  Church  of  Scotland.  It  did  not  owe  its  existence  to 
any  charter  or  statute,  but  it  grew  out  of  the  settlement  in  this  country, 
of  Presbyterians  in  communion  with  the  Church  of  Scotland.  But  if 
no  statute  defined  precisely  the  limits,  rights  and  privileges  of  this  body, 
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numerous  statutes  acknowledged  its  existence ;  and  the  right  of  its  clergy 
to  share  in  the  lands  known  as  the  "  Clergy  Reserves  "  was  admitted. 
When,  by  process  of  legislation,  the  share  of  the  clergy  of  the  Church 
of  iScotland  in  Canada  became  fixed,  an  Act  of  the  Legislature  of  United 
Canada  (22  Vic.  cap.  66)  was  obtained  to  make  provision  for  the 
management  and  holding  of  certain  funds  of  the  Presbyterian  Church 
in  connection  with  the  Church  of  Scotland,  "  now  held  in  trust  by  cer- 
tain commissioners,  hereinafter  named,  and  for  the  benefit  thereof,  and 
also  of  such  other  funds  as  may  from  time  to  time  be  granted,  given, 
bequeathed,  or  contributed  thereto."  The  body  so  incorporated  is  the 
Board  of  Management — the  present  Respondents. 

This  Act  being  still  in  force,  in  1874,  numerous  clergymen 
and  others,  members  of  different  Presbyterian  Churches  in  Canada, 
deemed  it  desirable  to  unite  their  ecclesiastical  fortunes  and  hencefor- 
ward to  form  one  body,  to  be  called  "  The  Presbyterian  Church  in 
Canada."  Nothing  could  be  more  lawful  or  more  praiseworthy  than 
the  attempt  to  sink  minor  differences  of  opinion  in  order  to  attain 
greater  efficiency,  but  we  have  not  to  decide  as  to  motives  and  inten- 
tions ;  our  duty  is  deliberately  and  coldly  to  decide  a  question  of  law. 

Application  was  made  almost  simultaneously  to  the  Legislatures  of 
Ontario  and  Quebec  for  authority  to  give  effect  to  this  determination, 
and  to  enable  the  new  body  to  deal  with  tlie  proj^erty  of  the  Churches 
so  united.  An  Act  of  the  Ontario  Legislature  (38  Vic.  cap.  75)  was 
passed,  the  preamble  of  which  sets  up  that ; — 

**  Whereas,  the  Canada  Presbyterian  Church,  t)ic  Presbyterian  Cliurch  of 
Canada  in  connection  with  the  Church  of  Scothmd,  the  Church  of  the  Maritime 
Provinces  in  connection  with  the  Church  of  Scotland,  and  the  Presbyterian 
Church  of  the  Lower  Provinces,  have  severally  agreed  to  unite  together  and  form 
one  body  or  dcuominution  of  Christians,  un«ier  the  name  of  "  Tne  Pre>:byteriHn 
Church  in  Canada  ;  "  and  the  Moderators  of  the  General  Assembly  of  thcC.mada 
Presbyterian  Church,  and  of  the  Synods  of  the  Presbyterian  Church  of  Canada 
in  connection  with  the  Church  of  Scotland,  and  the  Church  of  the  Maritime 
Provinces  in  connection  with  the  Church  of  Scotland,  and  the  Presbyterian 
Church  of  the  Ijower  Provinces,  respectively,  by  and  with  the  consent  of  the 
said  General  As.>H2Uibly  and  Synods,  have,  by  their  petitions  stating  such  agree- 
ment to  unite  as  aforesaid,  prayol  that  for  the  fiirtheranco  of  this  thoir  purpose, 
and  to  remove  any  obstructions  to  such  union,  which  may  arise  out  of  tlie  pre- 
sent form  and  designation  of  th<i  several  TrasU  or  Acts  of  Incorporation  by  wliich 
the  property  of  the  said  Churches,  and  of  the  colleges  and  congregations  con- 
nected with  the  said  Churches,  or  any  of  tliem  respectively,  are  held  and  ad- 
ministered or  otherwise,  certain  legislative  provisions  may  bo  made  in  rcfcreooe 
to  the  property  of  the  said  Churches,  colleges  and  coogrcgations,  sitoate  within 
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the  Province  of  Ontario,  and  otlicr  matters  affeetinj^  the  satno,  in  view  rS  the  said 
Union." 

The  first  section  then  vests  all  the  property  of  the  different  Churches 
so  united,  in  the  united  body  under  the  name  of  "The  Presbyterian 
Church  in  Canada."  Then  come  reservations  and  modifications  of  cer- 
tain rights,  and  then,  by  section  4,  certain  legislation  in  Ontario  respect- 
ing the  property  of  religious  institutions,  is  made  applicable  to  the 
various  congregations  in  Ontario  in  communion  with  the  Presbyterian 
Church  in  Canada.  Section  5,  declares  that  all  the  property  real  and 
personal,  belonging  to  or  held  in  trust  for  the  use  of  any  college  or 
educational  or  other  institution,  or  for  any  trust  in  connection  with  any 
of  the  said  cliurches  or  religious  bodies,  either  generally  or  for  any 
special  purpose  or  object,  shall,  from  the  time  the  said  contemplated 
union  takes  place  and  thenceforth,  belong  to  and  be  held  in  trust  for, 
and  to  the  use  in  like  manner  of  "  The  Presbyterian  Church  in  Canada." 
Section  7  then  deals  specially  with  Knox  College  and  Queen's  College, 
situate  in  Ontario,  and  with  "  The  Presbyterian  College  "  and  with 
"  Morrin  College,"  situate  in  the  Province  of  Quebec.  Section  8  deals 
with  the  Temporalities  Fund  of  the  Presbyterian  Church  of  Canada  in 
connection  with  the  Church  of  Scotland,  "  administered  by  a  Board  in- 
corporated by  statute  of  the  heretofore  Province  of  Canada."  Section  9 
deals  with  the  Widows  and  Orphans  Fund  of  "  The  Canada  Presbyterian 
Church  "  and  "  The' Presbyterian  Church  of  Canada  in  connection  with 
the  Church  of  Scotland."  Section  10  authorizes  the  new  body  to  take 
gifts,  devises,  and  bequests ;  and  lastly,  section  11  declares  that  "the 
union  of  the  said  Churches  shall  be  held  to  take  place  so  soon  as  the 
articles  of  the  said  union  shall  have  been  signed  by  the  Moderators  of 
the  said  respective  Churches." 

The  legislation  in  the  Province  of  Quebec  took  the  form  of  two 
Acts,  38  Vic.  cap.  62  and  64,  the  former  respecting  the  union  of  cer- 
tain Presbyterian  Churches;  the  latter  is  styled  "  An  Act  to  amend  the 
Act  intituled  *  An  Act  to  incorporate  the  Board  of  Management  of  the 
Temporalities  Fund  of  the  Presbyterian  Church  of  Canada  in  connection 
with  the  Church  of  Scotland.'  " 

Cap.  62  of  the  38  Vic,  Quebec,  with  the  exception  of  the  section 
relating  to  the  Temporalities  Fund,  is  substantially  the  same  as  the 
Ontario  Act,  38  Vic.  cap.  74.  One  or  two  differences,  it  may,  however, 
be  well  at  once  to  note.  The  Ontario  Act  bestows  all  the  above  men- 
tioned privileges  on  "  The  Presbyterian  Church  in  Canada  ;  "  while  the 
Quebec  Act  (c.  62)  bestows  them  on  the  body  so  named,  "or  any  other 
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name  the  said  Church  may  adopt."  This  Quebec  Act  declares,  that  the 
union  of  the  four  churches  is  to  take  place  from  the  publication  of  a 
notice  in  the  Quebec  Gazette,  to  the  effect,  that  the  articles  of  union 
have  been  signed  by  the  Moderators  of  the  said  respective  Churches. 
This  Quebec  Act  has  also  a  section  which,  harmless  in  itself,  is  sugges- 
tive of  the  utmost  confusion  of  ideas.     It  is  as  follows  : 

"  In  so  far  :is  it  h.i^  authority  to  do  8;\  the  L3j:islaturi;  of  the  Province  of 
Qucbt»c  hereby  authorizes  the  Doinijiion  L'^s;i>liture  and  the  several  Ijeirisla- 
turcs  of  the  otlier  Provinces  to  pas^;  such  laws  ns  will  recosrnizd  and  approve  of 
such  union  throughout  ami  within  their  rv«spcctivc  jurisdictions." 

The  other  of  the  Quebec  Acts  (c.  64)  can  hardly  be  called  an  amend- 
ment of  the  former  Act  of  the  old  Province  of  Canada,  for  it  transfers 
almost  the  whole  of  the  Temporalities  Fund  over  to  the  new  Church, 
and  confides  its  management  to  a  Board  constituted  in  a  manner 
entirely  different  from  the  Board  under  the  old  Act. 

The  condition  of  union  in  Ontario  was  accomplished,  and  the  notice 
has  appeared  in  the  Quebec  Official  Gazette, 

The  Appellant,  a  minister  of  the  Presbyterian  Church  in  Canada  in 
connection  with  the  Church  of  Scotland,  refused  to  concur  in  this  fusion, 
and  he  petitioned  for  an  injunction  to  prohibit  tlie  Board  as  now  con- 
stituted to  deal  with  the  Temix>ralities  Fund.  The  Court  below  has 
dissolved  the  injunction  :   hence  this  appeal. 

The  statement  in  Respondent's  factum,  "  that  the  petitioner  and 
the  seven  ministers  who  continue  with  him  outside  the  said  union 
have  no  right  to  continue  the  said  Presbyterian  Church  of  Canada  in 
connection  with  the  Church  of  Scotland,  and  that  in  fact  they  are  dis- 
sentients, voluntarily  separat^jd  from  the  said  charge,"  is  calculated  to 
mislead.  Whatever  the  legal  effect  of  the  proceedings  may  l>e,  whole 
congregations  have  voluntarily  separated  themselves  from  the  siid 
Church,  if  the  eight  ministers  have  not.  But  whether  the  non-con- 
formists be  8  or  8,000  is  of  no  importance,  except  for  the  purpose  of 
sensation.  Tlie  righU  of  the  few  are  as  sacred  in  the  eye  of  the  law  as 
the  rights  of  the  many. 

As  a  fact,  it  is  admitted  that  all  the  property  and  money  of  the 
Temporalities  Fund  is  situated  or  invested  in  the  Province  of  Quebec 
The  Respondents,  relying  on  sub-section  13  of  section  92  B.  N.  A.  Aot 
which  gives  legislative  power  to  the  Provincial  Legislatures  over  "  pro- 
perty and  civil  rights  in  the  Province,"  contend  that  having  full  con- 
trol  over  all  property,  the  Legislature  of  Qtiebec  has  full  power  to  deal 
with  all  proi>erty  which  may  exist  in  the  Province  of  Quebec,  and  con- 
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sequently  that  it  has  the  power  to  confiscate  the  funds  of  the  Pres- 
byterian lx)dy  situate  in  the  Province  of  Quebec,  and  present  them  to 
some  one  else,  and  that  tliis  has  been  done.  On  the  otlier  hand,  Appel- 
lant contends  that  the  Local  legislature  has  no  right  to  incorporate  any 
companies  but  those  hiving  provincial  objects  (lb.  sub-section  11)  ; 
that  this  is  tantamount  to  saying  that  the  right  to  incorporate  com- 
panies with  other  than  local  objects  is  exclusively  reserved  to  the  Dom- 
inion Parliament  (sect.  91,  B.  N.  A.  Act)  ;  that  the  Board  of  Manage- 
ment was  an  incorporation  for  other  than  provincial  objects,  and  there- 
fore that  it  could  not  have  been  created  a  corporate  body  by  a  local  Act, 
and  consequently  that  its  act  of  incorporation  cannot  be  altered  or 
amended  by  any  Local  Legislature. 

I  must  confess  that  the  sections  upon  which  the  contending  parties 
rely  appear  to  me  to  be  irreconcilable  by  themselves.  If  the  local 
power  to  legislate  over  property  and  civil  rights  in  the  Province  is  to  be 
interpreted  to  mean  over  "  all"  property,  &c.,  then  the  power  of  Parlia- 
ment to  incorporate  is  illusory.  In  practice  it  never  has  been  con- 
tended that  property  means  all  property.  Railway  companies  incorpo- 
rated by  Parliament,  for  instance,  hold  and  manage  their  property  under 
Dominion  laws,  and  such  companies  evict  people  from  their  private 
property  in  each  Province  under  Dominion  laws.  No  one  will  venture 
to  affirm  that  a  local  Act  could  confiscate  the  property  of  a  railway 
company  incorporated  by  Parliament,  or  transfer  it  to  another  company 
or  person.  And  so  it  has  been  decided  in  the  case  of  Bourgoiri  and  Th' 
Q.  M.  0.  (&  0.  Railway  Co.  by  the  Privy  Council  (3rd  Legal  News,  p. 
185),  that  a  railway  with  all  its  appurtenances,  and  all  the  property, 
liabilities,  rights  and  powers  of  the  existing  company,  could  not  be  con- 
veyed to  the  Quebec  Government,  and,  through  it,  to  a  company  with 
a  new  title  and  a  different  organization,  without  legislative  authority, 
and  that  if  the  railway  was  a  Federal  railway,  the  Act  authorizing  the 
transfer  must  be  an  Act  of  the  Parliament  of  Canada.  Nor,  by  parity 
of  reasoning,  could  the  Local  Legislature  confiscate  the  surplus  funds  of 
a  bank  on  the  pretext  that  it  was  property  in  the  Province.  It  is  im- 
possible to  conceive  more  obvious  limitations  to  the  right  to  legislate  as 
to  property,  than  these.  Again,  we  have  had  two  decisions  limiting  the 
sub-section  in  question.  In  the  case  of  Evans  v.  Hudon  and  Browne, 
T.  S.,  Mr.  Justice  Rainville  held  that  a  local  Act  was  unconstitutional 
which  authorized  the  seizure  by  process  of  law  of  the  salaries  of  federal 
officers  (22  L.  C.  J.,  p.  268)  and  the  Court  of  Appeal  in  Ontario,  in  the 
case  of  Leprohon  and  The  Coiyoration  of  Ottawa  (2  Tupper,  p.  522), 
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held,  reversing  the  judgment  of  the  Queen*s  Bench  (40  U.  C.  R.  478), 
that  under  the  B.  N.  A.  Act,  1867,  a  Provincial  Legislature  has  no 
power  to  impose  a  tax  upon  the  official  income  of  an  officer  of  the 
Dominion  Government,  or  to  confer  such  a  power  on  the  municipali- 
ties. These  decisions  can  only  be  sustained  on  the  gi'ound  that  pro- 
perty, in  the  sub-section  in  question,  does  not  include  such  property  and 
civil  rights  as  are  necessary  to  the  existence  of  a  Dominion  object,  to 
copy  the  phraseology  of  the  B.  N.  A.  Act.  It  may,  perhaps,  be  said 
that  sec.  91,  ss.  8,  B.  N.  A.  Act,  specially  gives  to  the  Federal  Parlia- 
ment the  power  of  fixing  the  salaries  ;  but  this  does  not  seem  to  me  to 
affect  the  question.  After  the  salary  has  been  fixed  and  is  possessed 
by  the  individual,  it  becomes  property  in  the  Province.  We  are,  there- 
fore, obliged  to  sustain  the  judgment  on  some  other  general  principle 
which  limits  the  effect  of  ss.  13,  sec.  92  B.  N.  A.  Act. 

On  the  other  hand,  we  have  a  decision  of  Vice-Chancellor  Blake,  in 
the  case  of  Cowan  and  Wright  (23  Grant,  Oh.  Rep.,  p.  616),  upholding 
the  constitutionality  of  the  Ontario  Act  38  Vic.  cap.  75,  except  in  so 
far  as  it  attempted  to  deal  with  property  in  the  Province  of  Quebec. 
This  is,  of  course,  a  decision  of  the  precise  point  before  us,  and  there- 
fore it  becomes  imjwrtant  to  examine  the  grounds  upon  which  it  was 
rendered.  It  appears  to  me  that  it  is  undeniable  that  the  Local  Legis- 
lature acting  within  the  scope  of  its  powers,  has  a  right  to  legislate,  as 
absolute  as  the  Dominion  Parliament  legislating  w'ithin  the  scope  of  its 
powers.  Indeed  this  doctrine  as  to  the  respective  powers  of  the  Domi- 
nion and  Local  Legislatures  seems  to  me  to  bs  almost  the  only  one 
on  which  there  has  been  entire  unanimity  of  opinion.  But  when,  from 
this  it  is  sought  to  glide  to  the  conclusion  that  the  words  of  section  92 
are  alone  to  be  considered  as  defining  the  exclusive  rights  of  the  Local 
Legislatures,  I  think  we  arrive  at  a  doctrine,  opj)osed  to  ]X)sitive  law 
and  to  the  authority  not  only  of  the  CourUs,  but  to  the  authority  of 
practice. 

There  is  a  sort  of  floating  notion,  that,  by  the  conjoint  action  of  dif- 
ferent IvOgislatures,  the  incapacity  of  a  IxkmiI  Legislature  to  pa.ss  an  Act 
may  be  in  some  sort  extenuated.  Section  15  of  the  38  Vic,  cap.  62 
(Quebec),  seems  to  have  been  added  under  the  influence  of  such  an  idea. 
By  it,  the  Dominion  and  Local  legislatures  are  permitted  to  recognize 
and  approve.  I  cannot  understand  anything  more  clour  than  this — that 
the  Local  Legislatures  by  corresponding  legislation  cannot  in  any  degree 
enlarge  the  scope  of  their  powers.  When  the  question,  is,  between  the 
authority  of  Parliament  and  that  of  a  Local  Legislature,  the  forbearing  to 
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legislate  in  a  particular  direction  by  Parliament,  may  leave  the  field  of 
local  legislation  more  unlimited.  This  is  the  only  bearing  I  can  con- 
ceive the  case  of  the  Union  St.  Jacques  and  Beliale  (20  L.  C.  J.  29  ;  6 
P.  C.  31)  can  have  on  this  case.  What  the  Privy  Council  held  in  that 
case,  was,  that  a  special  Act  for  the  relief  of  a  corporate  body  did  not  fall 
within  the  meaning  of  "  Bankruptcy  and  Insolvency  "  (B.  N.  A.  Act, 
sect.  91,  88.  21),  and  this  more  particularly  as  there  was  no  Dominion 
Act  with  whicli  it  interfered.  It  is,  therefore,  dead  against  the  preten- 
sion of  Respondents  in  this  case,  for  the  legislation  objected  to,  upsets  a 
Dominion  Act — that  is  to  say,  if  corporations  which  have  not  alone  pro- 
vincial objects  (provincial  according  to  the  meaning  of  the  B.  N.  A.  Act, 
i.  e.,  relating  to  one  Province  under  the  Act)  created  before  Confeder- 
ation, are  under  Dominion  Laws.  On  this  point  there  has  never  been 
a  doubt.  For  instance,  the  Acts  of  incorporation  of  the  G.  T.  Railway, 
an  old  Province  of  Canada  incorporation,  have  been  amended  by  Domi- 
nion Acts,  never,  by  local  ones. 

Another  authority  in  support  of  the  constitutionality  of  the  Ontario 
Act  has  been  mentioned  by  Mr.  Todd  in  his  very  valuable  volume  on 
"Parliamentary  Government  in  the  British  Colonies  "  (p.  355).  This  is, 
of  course,  an  authority  not  to  be  despised,  and  if  it  had  been  given  free 
from  all  bias  by  political  considerations  T  should  have  considered  it  a 
very  valuable  opinion.  But,  without  meaning  to  imply  any  sort  of 
criticism  as  to  the  exercise  of  the  discretion  of  the  Federal  Government 
in  the  disallowances  of  bills,  I  may  say,  that  we  all  know  that  the 
Federal  Government  is  most  unwilling  to  interfere  in  a  too  trenchant 
manner  with  local  legislation,  and  where,  there  is  room  for  doubt  as  to 
the  limits  of  the  powers  exercised,  and  where,  great  popular  interests 
are  involved,  they  readily  leave  the  question  to  the  decision  of  the 
Courts.  The  report  referred  to  by  Mr.  Todd,  therefore,  amounts  to  little 
more  than  this,  that  where  part  of  an  Act  is  evidently  ultra  vires  and 
the  rest  not  evidently  so,  the  Federal  Government  will  not  interfere 
and  disallow  the  bill. 

I  therefore  say  that  a  law  which  is  ultra  vires,  in  part,  may  thereby 
be  ultra  vires,  in  whole,  and  so  it  should  be  construed,  at  all  events 
when  it  appears  that  the  object  of  the  Act  is  not  attained  by  a  partial 
execution.  Take  for  instance  an  Act  of  Incorporation  of  a  railway 
company  from  Quebec  to  Toronto.  Could  that  be  interpreted  as  an 
Act  of  Incorporation  from  Quebec  to  the  Province  Line  ?  Unquestion- 
ably it  could  not  be.  But  I  shall  be  told  there  is  a  special  exception 
for  that  in  sect.  92,  ss.  10,  a.      The  exception  is  not,  however,  more 
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formal  than  the  exception  from  incorporation  by  local  Act,  of  companies 
having  other  than  provincial  objects.  I  therefore  think  that  the  Act 
purporting  to  create  the  body  to  be  benefited  by  the  transfer  of  the 
temporalities  fund,  is  ultra  vires,  in  whole. 

I  woulil  therefore  reverse,  and  Mr.  Justice  Tessier,  I  understand, 
concurs  in  the  conclusion  at  which  I  have  arrived. 

McCord,  J.  It  is  unnecessary  for  me  to  state  the  facts  of  this  case  ; 
they  are  fully  set  forth  in  the  printed  remarks  of  the  learned  Judge 
who  rendered  the  judgment  appealed  from.  As  to  the  law  of  the  case 
resulting  from  those  facts,  I  am  of  apinion  that  the  Quebec  Act,  38 
Vic.  chap.  64,  in  so  far  as  it  alters  the  constitution,  composition,  and 
succession  of  the  Board  for  the  management  of  the  Tempomlities  Fund 
is  vltra  vires. 

The  Board  in  question  is  a  Corpomtion  created  by  the  statute  of  the 
late  Province  of  (J!anada  (now  the  Provinces  of  Quebec  and  Onti\rio), 
22  Vic.  chap.  66.  It  was  created  for  the  management  of  a  fund 
derived  from,  and  existing  in,  both  Ontario  and  Quebec,  and  belonging 
to  a  Church  the  territorial  limits  of  which  embmced  both  Provinces, 
and  the  government  or  sy nodical  management  of  which,  was  not  carried 
on  in  one  Province  only,  but  in  both.  This  Corporation  was  not 
created  for  a  "  provincial  (Quebec  or  Ontario)  object,"  nor  has  it  a 
provincial  character.  On  the  contrary,  it  was  created  in  the  interest 
and  for  the  advantage  of  both  Provinces.  Being  created  for  two  Pro- 
vinces, and  applicable  to  them  both,  it  can  only  be  altered  by  a  Parlia- 
ment having  power  to  legislate  for  these  two  Provinces.  The  character 
or  scope  of  this  Corporation  could  not  cease  or  change  by  reason  of 
the  fund  happening  at  any  time  to  be  invested  wholly  in  one  of  the 
Provinces,  and  of  the  place  of  business  of  the  Corporation  being  at 
that  time  within  that  Province.  The  Board  could  at  any  time  remove 
its  investments  and  its  place  of  business  to  the  other  Province,  and  its 
powers  of  management  were  in  no  wise  confined  to  either  Province. 
The  Corfjoration  is  not  a  mere  accessory  of  the  property  which  it  has 
to  administer,  and  though  the  Provincial  Legislature  may  control  the 
"  projKjrty  "  within  its  limits,  and  even  the  "  rights  "  of  thtj  Corporation 
in  connection  with  that  proi)erty,  yet  it  cannot  alter  the  Corporation 
itself.  If  the  legislative  control  of  the  property  carried  with  it  the 
power  to  alter  the  Corporation,  the  consec|uenco  would  be,  that  if,  as 
may  be  the  case  at  any  future  time,  one  portion  of  the  fund  waa 
invested  in  Ontario  and  the  other  in  Quebec,  one  Provincial  Legislature 
could  enact  that  the  Corporation  should  be  composed  of  one  set  of 
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persons  and  the  other  Legislature  could  ordain  that  it  should  consist  of 
another  set  of  memhers,  and  the  absurd  conclusion  would  be,  that  there 
could  be  two  Boards  of  Management. 

It  seems  to  me,  therefore,  that  the  provisions  of  the  Act,  22  Vic. 
chap.  66,  respecting  the  composition  and  formation  of  the  Board,  have 
not  been  set  aside  by  the  Quebec  Act,  38  Vic.  chap.  64,  and  are  still 
in  force ;  for  it  is  evident  that  they  could  not  be  set  aside  by  the  mere 
action  of  the  Synod. 

Sir  A.  A.  Dorion,  C.  J. : — 

This  is  an  extremely  important  case  in  which  the  Appellant,  by 
means  of  a  writ  of  injunction,  contests  the  right  of  the  Respondents  to 
the  management  of  a  large  amount  of  property.  It  involves  one  of 
the  most  intricate  questions  arising  out  of  the  distribution  under  "The 
British  North  America  Act,  1867  "  (commonly  called  The  Confedera- 
tion Act)  of  the  Legislative  powers  attributed  to  the  Dominion  Parlia- 
ment und  to  the  Local  or  Provincial  Legislatures  respectively. 

It  is  not  surprising  that  difficulties  of  this  kind  are  recurring  very 
frequently  under  our  Constitutional  Act — I  consider,  however,  that  the 
Act  is  as  clear  as  it  could  be  made,  to  embrace  so  many  questions  in  a 
small  compass. 

The  principal  question  presented  in  this  case  resolves  itself  into 
this.  A  certain  society  was  incorporated  under  an  Act  of  the  old 
united  Province  of  Canada  (22  Vict.  cap.  66),  and  this  society  merged 
itself  into  a  body  embracing  several  churches  of  like  doctrine — the 
mportant  inquiry  is,  whether  it  was  the  Legislature  of  the  Dominion, 
ior  of  Quebec,  that  had  authority  to  legislate  on  this  question.  The 
society  was  incorporated  by  an  Act  of  the  united  Legislature  of  Upper 
and  Lower  Canada,  and  the  question  submitted  to  the  Court,  is,  as  to 
whether  the  Legislature  of  the  Province  of  Quebec  has  the  power  to 
amend,  as  regards  that  Province,  an  Act  passed  by  the  Parliament  of 
the  late  Province  of  Canada — that  is,  of  the  then  united  Province  of 
Upper  and  Lower  Canada — entitled,  "  An  Act  to  incorporate  the  Board 
"  of  Management  of  the  Temporalities  Fund  of  the  Presbyterian  Church 
"  of  Canada  in  connection  with  the  Church  of  Scotland." 

It  is  strictly  a  question  of  law  to  be  determined  by  the  provisions 
of  the  British  North  America  Act  of  1867. 

The  purpose  of  the  amended  Act,  as  its  title  indicates,  was  to  incor- 
porate a  religious  body  for  the  management  of  the  temporalities  of  their 
Church,  and  that  of  the  amending  Acts  38  Vict.  ch.  62  and  64,  was  to 
sanction  the  union,  effected  by  the  body  so  incorporated,  with  three 
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other  religious  bodies,  cind  to  merge  into  one  fund,  the  property  which 
belonged  to  them  respectively  at  the  time  of  their  union  or  which  they 
may  hereafter  acquire;  and  to  manage  it  in  furtherance  of  the  object  of 
their  institution. 

It  is  contended  on  behalf  of  the  Appellant,  that  the  original  Act 
of  Incorporation  having  been  passed  by  the  Parliament  of  the  late 
Province  of  Canada — now  '  constituting  the  Provinces  of  Ontario 
and  Quebec — and  its  provisions  extending  to  the  two  Provinces,  this 
original  Act  is  beyond  the  control  of  the  Legislatures  of  these 
Provinces  acting  separately;  that  the  Legislature  of  Quebec  could  not 
touch  an  Act  of  the  old  Legislature  affecting  both  Provinces,  that 
is  to  say,  that  an  Act  not  Provincial  in  its  object  passed  before 
Confederation,  cannot  be  touched,  except,  by  an  Act  of  the  Domi- 
nion Parliament.  But,  was  it  not  the  fact  that  every  day  the 
Local  Legislature  was  rejiealing  whole  bodies  of  laws,  affecting  both 
Provinces,  which  had  been  passed  before  the  division  of  the  old 
Province  into  Quebec  and  Ontario  ?  To  go  no  further  thnn  a  case  in 
this  Court  in  February  last,  McClanaghan  and  The  St  Ann's  Mutual 
Building  Society  (3  Legal  News,  61)  it  was  clearly  intimated  that  the 
Dominion  Legislature  had  no  right  to  legislate  for  the  winding  up  of  a 
building  Rociety  incorporated  by  an  Act  of  the  Parliament  of  Canada, 
this  being  a  matter  affecting  property  in  Low^er  Canada,  and  that  it 
must  be  done  by  an  Act  of  the  Local  Legislature. 

In  the  present  case,  a  majority  of  twenty  to  one,  resolved  that  it 
would  be  beneficial  to  them  to  join  with  three  other  bodies  whose  differ- 
ences  are  more  in  name  than  in  substance.  This  body  happened  to  have 
funds,  the  object  of  which  was,  to  j)ay  ministers.  They  had  funds  in 
Lower  Canada,  and  they  wanted  authority  to  manage  that  fund,  so  as 
not  to  be  interfered  with  by  any  member  of  the  Corporation.  The  Local 
Legislature  incorporated  them,  and  gave  them  the  right  to  manage 
their  j)roperty  in  this  i*rovince.  But  it  was  said,  that  is  spoliation. 
That  question,  was  decided  by  the  Privy  Council,  in  the  case  of  Union 
St.  Jacques  and  BeliMe.  The  Union  was  unable  to  jmy  the  stij)ulated 
annuities  to  members,  and  it  got  authority  from  the  Local  Ix^gislature 
to  commute  the  payments  for  a  fixed  sum.  The  question  was  raised, 
whetlier  the  Province  of  Quebec  could  interfei*e  with  vested  rights,  and 
the  Privy  Council  maintained  the  validity  of  the  local  Act.  Here,  the 
Legislature  merely  said  to  Mr.  Dobie,  if  you  don't  wish  to  do  as  the 
others  have  done,  your  rights  shall  not  be  interfered  with.  If  you  don't 
join  them,  you  shall  not  be  deprived  of  any  right.     The  Legislature  of 
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Quebec  did  not  touch  any  rights  ^vhic]l  Mr.  Dobie  might  have  in  the 
Province  of  Ontario  ;  if  they  had  done  so  it  would  have  been  a  dead 
letter,  but  they  expressly  limited  themselves  to  the  property  within 
this  Province. 

By  section  92  of  the  British  North  America  Act  of  1867,  the  legis- 
lative powers  conferred  exclusively  upon  the  Local  Legislatures  are 
defined,  and  among  them,  are  to  be  found  at  sub-section  eleven  (11), 
"  The  incorporation  of  companies  with  Provincial  objects  *, "  at  sub-sec- 
tion thirteen  (13),  "Property  and  Civil  Rights  in  the  Province,"  and 
at  sub-section  sixteen  (16),  "Generally  all  matters  of  a  merely  local 
or  private  nature  in  the  Province." 

An  Act  incorporating  a  religious  body  for  the  purpose  of  acquiring 
property,  and  of  managing  it  for  the  support  of  their  ministers,  and  of 
educating  young  men  for  the  ministry,  is  undoubtedly,  an  Act  confer- 
ring a  civil  right,  by  giving  to  the  body  so  incorporated  a  civil  status 
which  it  had  not  before.  When  the  powers  imparted  by  such  incor- 
poration apply  to  one  Province  only,  the  incorporation  is  for  Provin- 
cial purposes,  and  its  franchises  can  only  be  conferred,  by  the  Legisla- 
ture of  the  Province  where  those  franchises  are  to  be  exercised,  and  not 
by  the  Dominion  Parliament.  As  regards  the  other  Provinces  of  the 
Dominion,  such  a  Corporation  has  no  rights  in  such  other  Provinces 
other  than  those  which,  according  to  the  laws  in  force  in  each  Province, 
may  be  exercised  by  any  Foreign  Corporation. 

A  religious  body  so  incorporated  in  one  Province  might,  however, 
wish  to  extend  its  operations  and  seek  to  obtain  the  same  corporate 
rights  in  one  or  more  of  the  other  Provinces  ;  and,  it  can  hardly  be  con- 
tested, each  Local  Legislature  would  have  the  same  power  to  grant 
to  a  body  already  incorporated  in  one  Province,  the  same  franchises  to 
be  exercised  within  the  limits  of  its  own  jurisdiction — and  all  the  Local 
Legislatures  might  successively  do  the  same.  These  corporate  rights 
would  not  cease  to  be  civil  rights,  nor  to  have  Provincial  objects,  for 
having  been  successively  granted  in  more  than  one  of  the  Provinces  of 
the  Dominion  ;  and  the  Dominion  Parliament  could  not,  therefore,  claim 
to  interfere  and  grant  to  a  society  incorporated  in  Quebec  the  same 
corporate  rights  in  Ontario,  under  the  pretence  that  the  society  being 
already  incorporated  in  Quebec,  its  operations  would  extend  to  more 
than  one  Province  by  the  new  Act  of  incorporation ;  nor  could  the 
Dominion  Parliament  assume  on  the  same  ground  to  repeal  or  amend 
an  Act  incorporating  a  society  in  one  Province,  with  a  view  to  extend 
its  repealed  or  amended  provisions  to  two  or  more  of  the  Provinces. 
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There  is  no  power  given  by  tlie  Confederation  Act  to  the  Dominion 
Parh'ament  to  amend  or  repeal  an  Act,  passed  by  a  Local  Legislature 
within  the  limits  of  its  authority,  and  there  is  no  concurrent  authority 
conferred  in  this  matter,  upon  the  Dominion  Parliament  and  the  Pro- 
vincial Legislatures.  If,  therefore,  the  Local  Legislature  has  the  right 
to  incorporate  a  church  society,  and  confer  upon  such  society,  cor- 
porate rights  and  franchises  within  its  own  Province,  this  right  is  ex- 
clusive, and  cannot  be  exercised  by  the  Dominion  Parliament,  for  it  is 
not  one  of  the  classes  of  subjects  mentioned  in  section  ninety-two  (92) 
of  the  Confederation  Act,  whereby  a  concurrent  power  of  legislation  is 
allowed  in  certain  special  matters  to  both  the  Dominion  Parliament 
and  the  Local  Legislatures. 

If  the  right  to  incorporate  a  religious  society,  such  as  the  one  con- 
cerned in  this  case,  belongs  to  the  Local  Legislatures  when  the  incor- 
poration takes  place  successively  in  the  different  Provinces,  it  is  clear, 
that  the  several  Legislatures  may  impose  ditierent  conditions  on  the 
incorporated  body,  or  may  even  refuse  an  Act  of  incoi-jxjration  alto- 
gether. Let  us  suppose  that  separate  charters  with  different  conditions 
were  granted  in  several  of  the  l*rovinces  and  refused  in  the  others, 
on  what  ground  could  the  Parliament  of  Canada  interfere  to  make  the 
same  provisions  for  every  Province,  or  even  to  impose  such  a  cor- 
poration on  the  Provinces  which  might  have  already  rejected  it. 

The  British  North  America  Act  was  passed  for  the  very  purpose  of 
allowing  each  Province  to  regulate  its  own  internal  affairs— including 
civil  rights  and  incorporations  for  Provincial  objects — without  interfer- 
ence on  the  part  of  the  representatives  of  the  other  Provinces,  through 
tbe  Dominion  Parliament.  It  would  be  a  mere  evasion  of  the  plain 
tenor  and  object  of  the  Act,  to  say,  that  the  Dominion  Parliament  could 
interfere  in  matters  purely  Provincial,  merely  because,  two  or  more  of 
the  Local  Legislatures  had  adopted  the  same  legislation,  or,  what  would 
be  more  obnoxious,  because  they  had  refused  to  do  so.  It  has  been  held, 
and  I  believe  without  a  dissenting  voice,  that  the  Dominion  Parliament 
could  not  grant  to  the  Orange  Society  an  Act  of  incorjjoration  with 
franchises  applying  to  the  whole  Dominion,  and  that  the  Local  Legisla- 
tures could  alone  create  such  a  Corporation  for  their  several  Provinces 
respectively, — and  Bills  have  accordingly  been  introduced  for  that 
purpose  and  discussed  in  the  Local  Legislatui-e  of  Ontario  during  several 
successive  sessions.  This,  shows,  that  what  are  civil  rights  and  Pro- 
vincial objects  is  not  to  be  determined  by  the  extent  of  territory  to 
which  interested  parties  may  wish  to  apply  legislative  action,  but  by 
the  character  of  such  rights  and  objects. 
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But  it  is  contended  that  the  Imperial  Parliament  having  expressly 
excluded  by  sub-section  ten,  of  section  ninety -two  (92)  of  the  Confeder- 
ation Act,  from  tlie  jurisdiction  of  the  Local  Legislatures,  all  "  lines  of 
"  steam  or  other  ships,  railways,  canals,  telegraphs  and  other  works  and 
**  undertakings  connecting  the  Province  with  any  other  or  others  of  the 
"  Provinces,  or  extending  beybnd  the  limits  of  the  Province,"  has 
shown  its  intention  of  conferring  on  the  Parliament  of  the  Dominion 
powers  of  legislation  on  all  matters  affecting  more  than  one  Province. 

The  inference  I  draw  from  this  enactment  is  quite  different  and 
adverse  to  the  pretensions  of  the  Appellant.  This  sub-section  ten  (10) 
contains  an  exceptional  disposition  affecting  Works  and  Undertakings — 
which  could  h.irdly  create  any  irreconcilable  sectional  feeling  and  con- 
troversy— and  which  it  was  thought  necessary,  on  account  of  their 
general  importance,  to  submit  to  the  control  of  the  Dominion  Parlia- 
ment. The  incorporation  of  a  religious  society  is  not  included  in  this 
sub-section,  and  therefore  not  comprised  in  its  exceptional  disposition. 
If  this  exception  concerning  railways,  canals,  telegraphs  and  other 
similar  Works  had  not  been  made,  they  would  have  fallen  under  the 
general  rule,  and  all  such  Works  made  in  each  Province  would  have 
been  a  Provincial  Work  subject  to  Provincial  legislation  and  control. 
To  show  more  clearly  that  the  Imperial  Parliament  intended  to  place 
the  legislation  on  these  Works  and  Undertakings  on  a  different  footing 
from  other  purely  local  subjects  of  legislation,  this  very  sub-section 
ten  (10)  also  excludes  from  Provincial  legislation,  all  such  Works  ;  that 
is,  lines  of  Steamers,  Kail  ways,  &c.,  as,  although  wholly  situate  with- 
in the  Province,  should  be  declared  by  the  Parliament  of  Canada,  either 
before  or  after  their  execution,  to  be  for  the  general  advantage  of  Can- 
ada, or  for  the  advantage  of  two  or  more  of  the  Provinces.  No  such 
power  is  given  by  the  Act  on  any  other  subject  of  legislation  falling 
within  the  authority  of  the  Local  Legislature,  and  this  purely  excep- 
tional provision  cannot  be  extended  to  other  matter  not  enumerated  in 
this  sub-section  ten  (10).  There  is  therefore  no  more  reason  for  saying 
that  the  Dominion  Parliament  can  incorpoi'ate  a  religious  society  be- 
cause the  promoters  of  the  measure  wish  to  extend  its  operations  to 
two  or  more  Provinces,  than  there  would  be  for  saying  that  it  could 
declare  that  a  corporation  already  existing  in  one  of  the  Provinces  is 
for  the  advantage  of  two  or  more  Provinces,  and  therefore  subject  to  its 
legislative  control. 

It  is  said,  the  Statutes  now  under  consideration  are  not  to  create  a 
new  Corporation,  but  to  alter  the  character  and  the  conditions  of  an 
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existing  Corporation  under  a  Statute  passed  by  the  Parliament  of  the 
late  Province  of  Canada,  the  provisions  of  which  applied  equally  to  the 
Provinces  of  Upper  and  of  Lower  Canada,  and  it  is  further  argued,  that, 
the  Local  Legislature  of  the  Province  of  Quebec  having  no  right  to 
repeal  or  alter  an  Act  aftecting  the  late  Province  of  Upper  Canada, 
uow  constituting  the  Province  of  Ontario,  the  amendments  passed  by 
the  Ivegislature  of  Quebec  would  have  this  effect — that,  a  Corporation 
originally  established  for  the  two  Provinces,  under  the  same  Act  and 
the  same  regulations,  would  now  be  governed  by  different  rules  and 
even  by  different  Boards  in  each  Province. 

Although  this  difficulty  cannot  now  arise,  since  we  know  that  the 
Legislature  of  the  Province  of  Ontario  has  also  legislated  to  the  same 
effect  as  that  of  the  Province  of  Quebec,  yet  it  must  be  admitted  that 
such  might  have  been  the  result  of  the  amending  Acts,  and  we  must  be 
prepared  to  meet  this  apparent  difficulty. 

It  will  hardly  be  contended  that  the  Local  Legislatures  of  the  Pro- 
vinces of  Ontario  and  Quebec  have  not  the  power  to  amend  or  repeal 
altogether  the  Acts  passed  by  the  late  Province  of  Canada  relating  to 
civil  rights  or  local  matters  in  each  Province.  It  is  true  that  the 
Statutes  of  the  late  Province  of  Canada  which  were  in  force  when  the 
Confederation  took  place,  are  continued  in  Ontario  and  Quel)ec  by 
section  129  of  the  Confederation  Act,  but,  subject  "to  be  repealed, 
"  abolished  or  altered  by  the  Parliament  of  Canada,  or  by  the  Legis- 
"  lature  of  the  respective  Province,  according  to  the  authority  of  the 
"  Parliament  or  of  that  Legislature  under  this  (the  Confederation)  Act." 
We  have  seen  that  the  authority  to  pass  laws  relating  to  civil  rights  is  in 
the  Local  Legislature.  This  section  (129)  therefore  expressly  authorizes 
the  Local  Legislatures  to  repeal,  abolish,  or  alter  any  Statute  of  the 
Province  of  Canada  relating  to  civil  rights  in  the  Province  to  which 
these  Legislatures  respectively  appertain. 

The  altering  or  repealing  of  such  an  Act  by  one  Legislature  only, 
would  not  affect  its  oi)eration  in  the  other  Province,  and  taking  the  case 
of  a  Corporation  like  that  of  St.  Andrew's  Church,  such  a  Corporation 
might  continue  to  subsist  in  one  Province  and  cease  in  the  other.  This, 
however,  is  a  necessary  consequence  of  the  authority  given  to  each 
Local  Legislature  to  deal  exclusively  with  certain  matters  in  relation  to 
their  internal  affairs. 

If  inconveniences  should  result  from  such  an  interpretation  of  the 
British  North  America  Act,  1867,  they  are  not  to  be  compared  to  the 
anarchy  which  would  be  created  by  giving  to  the  Local  Legislatures  the 
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exclusive  authority  to  legislate  generally  ou  all  questions  of  civil  rights, 
and  by  retaining  to  the  Piiilianient  of  Canada  the  absolute  right  to 
legislate  on  the  same  subjects,  whenever  they  should  have  been  regulated 
by  Statutes  passed  by  the  late  Province  of  Canada,  or  whenever  it  was 
proposed  to  subject  two  or  more  Provinces  composing  the  Dominion  to 
the  same  la>vs,  or  extend  a  Statute  already  in  force  in  one  Province,  to 
another  or  to  the  whole  Dominion.  This  would  enable  the  Dominion 
Parliament  to  interfere  in  almost  every  subject  matter  of  legislation 
coming  within  the  scope  of  the  legislative  powers  conferred  on  the  Local 
or  Provincial  Legislatures.  The  Dominion  Parliament  would  only 
have  to  declare  that  it  was  expedient  to  have  the  same  laws  in  more  than 
one  of  the  Provinces  of  the  Dominion,  to  give  itself  exclusive  jurisdic- 
tion in  such  matters.  There  would,  in  that  case,  be  two  codes  of 
laws  relating  to  civil  rights. 

The  Provincial  Legislature  might  for  instance  pass  laws  to  prevent 
the  accumulation  of  property  in  the  hands  of  private  Corporations  as 
being  contrary  to  public  policy,  and  at  the  same  time  the  Parliament  of 
Canada  might  create  new  Corporations  for  civil  purposes,  or  amend  the 
charters  of  existing  Corporations,  and  confer  upon  them  the  right  to 
acquire  and  hold  property  in  mortmain  to  an  unlimited  extent.  The 
result  being  the  most  inextricable  confusion. 

After  the  most  careful  consideration  I  have  been  able  to  give  to 
this  important  case,  I  have  come  to  the  conclusion  that  the  Act,  38 
Vict.  ch.  64,  to  amend  the  Act  intituled,  "  An  Act  to  incorporate  the 
Board  of  Management  of  the  Temporalities  Fund  of  the  Presbyterian 
Church  in  Canada  in  connection  with  the  Church  of  Scotland,"  is  an  Act 
affecting  the  status,  the  property,  and  the  civil  rights  of  the  corpora- 
tion, within  the  Province  of  Quebec,  and  that,  under  sub-sections  11  and 
13  of  section  92  of  the  British  North  America  Act  of  1867,  these  were 
within  the  scope  of  the  legislative  authority  conferred  on  the  Local 
Legislature  of  that  Province ;  that  the  fact  that  the  Board  was  incorpo- 
rated by  an  Act  passed  by  the  Parliament  of  the  late  Province  of 
Canada,  or  that  the  amended  Act  applied  to  the  two  Provinces  of  Upper 
and  Lower  Canada  when  the  British  North  America  Act  was  passed, 
did  not  alter  its  character,  nor  subject  the  corporation  to  the  control 
of  the  Parliament  of  Canada. 

I  am  therefore  of  opinion,  with  Mr.  Justice  Monk,  of  confirming  the 
judgment  rendered  by  the  Court  below,  and  as  Mr.  Justice  McCord  is 
also  of  opinion  of  confirming  the  judgment,  although  on  other  grounds, 
the  judgment  will  be  confirmed. 
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I  may  here  add  that  the  Honorable  Mr.  Blake,  when  Minister  of 
Justice,  held,  in  a  report  to  the  Privy  Council  that  the  two  statutes 
passed  by  the  Legislature  of  the  Province  of  Ontario  to  make  similar 
provisions  to  those  contained  in  the  Act  now  under  consideration,  were 
not  ultra  vires,  except  as  to  certain  provisions  having  reference  to  a 
College  situate  in  the  Province  of  Quebec. 

The  constitutionality  of  the  two  Acts  passed  by  the  Ontario  Legisla- 
ture has  also  been  sustained  by  the  Court  of  Chancery  in  Ontario  in 
the  case  of  Cowan  &  Wright  (23  Grant  616). 

Monk,  J.,  concurred  with  the  Chief  Justice.  His  Honor  adverted 
to  the  high  standing  and  position  of  the  united  bodies,  and  to  the  fact 
that  no  injustice  ha«i  been  done  to  individuals. 

He  was  inclined  to  believe  that  the  Act  was  constitutional,  and, 
upon  the  whole  case,  had  no  hesitation  in  concurring  in  the  judgment 
of  the  Court  below. 

Judgment  confirmed,  Ramsay  and  Tessier,  J  J.,  dissenting. 

Contracts  with  hisurance  Companies. 
Chamberlain,  on  Insurance  Corporations  in  United  States,  says  (p.  236)  : 
No  national  legislation  has  yet  been  had  regulating  the  right  of 
insurance  companies  existing  under  the  laws  of  one  of  the  States  to  do 
business  in  the  other  States,  and  no  case  in  which  this  precise  question 
was  raised  has  been  carried  to  the  Supreme  Court  of  the  L'nited  States. 
In  the  matter  of  Insurance  Corporations,  we  find  the  State  of  Ark- 
ansas a  few  years  since  passing  a  law  which  burdens  State  companies 
and  exempts  those  of  England  and  Germany. 

If  insurance  comes  fairly  within  the  designation  of  the  general  word 
"  commerce,"  then  it  is  clear  that  Congress  would  have  the  right  to 
regulate  the  terms  upon  which  insurance  corporations  may  transact 
business  in  a  State  other  than  that  in  which  they  are  located.  As  the 
commerce  of  the  world  is  carried  on  at  this  day,  it  cannot  exist  without 
insurance,  and  to  render  insurance  safe,  and  payment  of  losses  prompt 
and  certain  to  the  insured,  it  must  be  widely  scattered,  and  to  secure  a 
•sutticiently  l)r{)ad  average  to  render  the  business  safe  to  the  insuring 
corporation,  risks  must  be  scattered  over  a  large  extent  of  country.  If 
this  be  true,  and  if  the  States  shall  unwisely  refuse  to  exercise  a  liberal 
comity  to  these  corporations,  it  may  become  important  to  their  exist- 
ence and  prosperity  that  Congress  shall  pass  a  general  regulating  law. 
By  Art.  2470  of  the  Civil  Code  of  the  Province  of  Quebec,  Marine 
Insurance  is  always  a  commercial  contract ;  other  insurances  are  not 
by  their  nature  commercial,  but  they  are  so  when  made  for  a  premium 
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by  persons  carrying  on  the  business  of  insurers,  subject  to  the  excep- 
tion contained  in  the  next  following  article. 

By  Art.  2471,  Mutual  Insurance  is  not  commercial.  It  is  governed 
by  special  Statutes. 

In  Balla^h  v.  Roi/al  Mutual  Fire  Ins.  Co.  (44  U.  C,  Q.  B.,  88),  Armour 
J.,  said : 

Before  the  passing  of  the  Act,  R.  S.  Ont.,  ch.  162,  insurance  com- 
panies could  endorse  just  such  conditions  as  they  pleased  upon  their 
policies,  whether  such  conditions  were  reasonable  or  unreasonable,  and 
some  insurance  companies  carried  their  power  in  this  respect  to  such 
an  extent  that  they  endorsed  conditions  upon  their  policies  of  such  a 
character  that  no  person  insured  could  comply  with  them  ;  and  whether 
they  would  pay  a  just  claim  or  not  was  a  matter  entirely  at  their 
option,  for  it  could  not  be  recovered  if  they  resisted  it.  Thereupon 
every  person  began  to  call  upon  the  Legislature  to  interfere  to  put  a 
stop  to  such  injustice,  and  no  one  called  so  loudly  as  the  judges.  The 
Legislature,  yielding  to  this  very  proper  appeal  made  to  them,  passed 
this  Act,  entitling  it  "  An  Act  to  secure  uniform  conditions  in  policies 
of  fire  insurance,"  and  provided  that  certain  conditions  therein  set  forth, 
and  called  statutory  conditions,  should  be  printed  on  every  policy,  and 
gave  the  insurers  power  to  vary,  omit,  or  add  to  such  conditions,  but 
only  in  the  mode  prescribed  by  the  Act. 

In  Dear  v.  Western  Assurance,  Co.  (41  V.  C,  Q.B.,  562)  : 

By  a  Statute  of  the  Province  of  Ontario  (38  Vic.  ch.  65)  it  is  pro- 
vided that,  where  in  certain  cases  "  the  conditions  of  any  contract  of 
fire  insurance  on  property  in  this  Province,  as  to  the  proof  to  be  given 
to  the  insurance  company  after  the  occurrence  of  a  fire  have  not  been 
strictly  complied  with,"  no  objection  to  the  sufficiency  of  such  proof 
shall  in  any  of  such  cases  be  allowed  as  a  dischar  e  of  the  liability  of 
the  company  on  such  contract.     Held : 

That  this  enactment  was  not  beyond  the  power  of  the  Provincial 
Legislature,  and  applied  to  the  Company,  defendant,  although  incor- 
porated under  a  Dominion  Statute. 

Tliat  such  legislation  was  not  an  encroachment  on  the  powers  of  the 
Dominion  Parliament,  as  it  was  a  matter  relating  to  "  property  and  civil 
rights  in  the  Province,"  and  also  a  matter  of  a  local  and  private  nature. 

(Jlrich  V.  The  National  Insurance  Co.  (42  U.  C,  Q.  B.,  159), 

Was  an  action  on  a  fire  insurance  policy  in  which  the  Company, 
defendant,  pleaded  the  breach  of  certain  conditions  of  the  policy. 

The  plaintiff,  for  replication  alleged  that  the  said  conditions  were 
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not  in  conformity  with  any  of  the  Statutory  conditions  provided  for  in 
the  Ontario  Statute  39  Vict.  c.  24.  The  defendants  demurred  to  this 
replication. 

Held,  that  the  defendants,  notwithstanding  their  incorporation  by 
the  Legislature  of  the  Dominion,  are,  when  doing  business  in  the 
Province  of  Ontario,  subject  as  regards  such  business  to  the  Provincial 
Statute,  39  Vict.  ch.  24,  passed  for  the  purpose  of  settling  by  legislative 
declaration  the  conditions  which  "  shall  as  against  the  insurers  be 
deemed  to  be  part  of  every  policy  of  fire  insurance  hereafter  entered 
into  or  renewed,  or  otherwise  in  force  in  Ontario  with  respect  to  aaiy 
property  therein." 

Parsons  v.  The  Citizens  Insurance  Co.,  43  U.  C,  Q.  B.,  261,  HarrisoiH 
C.  J.,  and  Armour,  J.,  (affirmed  4  Ont    App.  96). 

Held,  following  Ulrick  v.  National  Ins.  Co.  (42  U.  C,  Q.  B.,  261) 
and  Frey  v.  Wellington  County  Mutual  Insurance  Co.  (43  U.  C, 
Q.  B.,  192) :  That  a  policy  of  insurance  issued  by  the  defendant  (in- 
corporated under  a  Dominion  Act)  to  the  plaintiff,  not  containing  the 
condiiions  required  by  the  Ontario  Act,  39  Vict.  c.  24,  is  to  be  deemed 
as  against  the  insurer  as  a  policy  issued  without  conditions,  conse- 
quences which  the  Statute  itself  imposes  for  a  non-compliance  with  its 
provisions. 

Harrison,  Ch.  J.,  in  delivering  the  judgment  of  the  Court  of  Q.  B.,  said  : 

Now,  the  important  question  is,  whether  the  Legislature  of  Ontario 
had  power  to  pass  an  Act  so  general  and  so  comprehensive  in  its  terms 
as  the  39  Vic.  ch.  24. 

For  the  powers  of  the  Dominion  and  Provincial  Legislatures,  we 
must  refer  to  the  fundamental  law  on  the  subject,  the  British  North 
America  Act. 

The  only  exclusive  powers  expressly  conferred  by  that  Act  on  the 
Provincial  legislatures  are  those  enumerated  in  sec.  92  of  the  Act. 

One  of  these  is  "  the  incorporation  of  companies  with  provincial 
objects."     Sub-sec.  11. 

Another  is  "pro|)erty  and  civil  rights  in  theProvince. "Sub-sec  13. 

The  last  is  "  all  matters  of  a  merely  local  or  private  nature  in  the 
Province."    Sub-sec.  10. 

Subject  to  these  and  other  powers  enumerated  in  sec  92,  it  is  ia 
the  power  of  the  Legislature  of  the  Dominion  "  to  make  laws  for  the 
peace,  order  and  g(x>d  government  of  Canada." 

No  words  used  in  reference  to  legislation  could  be  more  compreheo- 
sive  than  these  words.     Examples  however,  are  given  of  the  exclusive 
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legislative  powers  as  to  different  classes  of  subjects  intended  to  be 
vested  in  the  Dominion  Parliament.  These  it  is  expressly  declared 
are  not  "to  restrict  the  generality  of  the  foregoing  terms"  of  the 
section.  And  no  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  section  91  is  to  be  "  deemed  to  come  within  the  class 
of  matters  of  a  local  or  private  nature  comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned  exclusively  to  the  Legis- 
latures of  the  Provinces." 

It  is  not  possible  for  each  of  two  legislative  bodies  as  between 
themselves  eoccluaively  to  exercise  the  same  powers.  If  the  power  be 
shewn  to  belong  to  one  of  the  bodies,  this,  under  such  a  section,  excludes 
the  other  from  the  exercise  of  the  power.  In  Robertson  v.  Steadman 
(3  Pugs.  621),  the  Supreme  Court  of  N.  B.  apparently  read  section  92 
as  follows  :  "  In  each  Province  (except  as  to  the  classes  of  subjects 
enurtierated  in  the  preceding  section  assigned  exclusively  to 
the  Legislature  of  the  Dominion)  the  Legislature  may  exclusively 
make  laws  in  relation  to  matters  coming  within  the  classes  of  subjects 
next  hereafter  enumerated,  that  is  to  say,  etc." 

But  with  all  due  respect  it  appears  that  this  reading  is  not  a  satis- 
factory one,  because  the  classes  of  subjects  enumerated  in  section  91 
are  only  as  mere  examples  of  Dominion  legislative  powers,  and  it  is 
expressly  declared  that  the  design  is  not  thereby  "  to  restrict  the  gener- 
ality "  of  the  preceding  extensive  powers  "  to  make  laws  for  the  peace, 
order  and  good  government  of  Canada." 

The  great  distinction  between  sec.  91  and  sec.  92,  is,  that  while  in 
the  former  the  subjects  enumerated  are  only  designed  as  examples  of 
exclusive  legislative  powers,  in  the  latter  the  exclusive  legislative 
powers  appear  to  be  all  enumerated.  See  per  Lord  Selborne,  in  L'Union 
JSt.  Jacques  de  Montreal  v.  B^lisle  (L.  R.  6  P.  C.  31-35),  and  per  Sir 
James  W.  Colville,  in  Dow  v.  Black  (L.  R.  6  P.  C.  272-280). 

The  exclusive  power,  for  the  incorporation  of  companies  with  other 
than  provincial  objects,  is  not  in  express  language  conferred  on  either 
legislative  body  but  impliedly  remains  with  the  Dominion  Legislature. 
It  is  not  essential  to  the  exercise  of  such  a  power  by  either  Legis- 
lature, that  at  the  time  of  the  creation  of  the  Corporation  there  should 
be  details  as  to  the  form  of  the  contracts  which  the  created  body  may 
make. 

The  power  of  an  artificial  body  to  contract,  must,  on  well  understood 
principles  of  law  as  regards  the  form  of  the  contract,  like  the  power  of 
a  natural  person  to  contract,  be  subject  to  the  laws  of  the  country,  pro- 
vince, or  place  where  the  contract  is  made 
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A  Corporation  can  exist  only  within  the  limits  of  the  sovereignty 
which  created  it,  but  it  may  act  elsewhere  through  agents,  if  the  laws 
of  other  countries  permit.     (Rank  of  Augusta  v.  Earle,  13  Peters  519.) 

The  National  Insurance  Company,  as  a  Corporation  owes  its  being  to 
the  Legislature  of  the  Dominion.  That  Legislature,  when  giving  it  being, 
Dot  only  gave  it  perpetual  succession,  but  power  to  contract  for  insur- 
ance against  loss  or  damage  by  fire ;  but,  the  form  of  the  contract,  and 
the  rights  of  the  parties  thereunder,  must,  we  tliink,  depend  upon  the 
laws  of  the  country  or  province  in  which  the  business  is  done. 

In  this  respect  the  defendants  are  in  no  better  or  worse  condition 
than  a  foreign  Corporation  doing  business  in  the  Province  of  Ontario. 
(Howe  Machine  Co.  v.  Walker,  35  U.  C,  Q.  B.,  37) 

Parsons  v.  The  Queen  Insurance  Co.  (43  U.  C,  Q.  B.,  271),  afl5rmed  4  Oat. 
A  pp.  109. 

This  case  arose  upon  a  contract  of  insurance  similar  to  the  preced- 
ing one  of  Parsons  v.  Tlie  Citizens  Insurance  Co.,  the  Ontario  Court 
of  Appeal  affirming  the  judgment  of  the  Queen's  Bench,  and  holding  that 
the  defendants  could  not  resort  to  their  own  conditions  nor  to  the  statu- 
tory conditions,  as  they  were  not  printed  on  the  policy  as  required  by  the 
Ontario  Statute ;  that  the  Ontario  Statute  was  not  ultra  vires,  as  the 
Legislature  of  Ontario  had  power  to  deal  with  an  Insurance  Company 
incorporated  by  the  Dominion  Parliament  in  reference  to  insurances 
effected  in  Ontario  ;  and  holding  that  policies  of  insurance  are  not 
transactions  coming  within  the  words  "  Trade  and  Commerce,"  and  so 
within  the  exclusive  jurisdiction  of  the  Dominion  Parliament. 

That  policies  of  insurance,  being  mere  contracts  of  indemnity 
against  loss  by  fire,  are  like  any  other  personal  contracts  between 
parties  governed  by  the  Local  or  Provincial  law. 

That  the  Provincial  Legislature  has  the  power  to  regulate  the  legal 
incidents  of  contracts  to  be  enforced  within  its  Courts,  and  to 
prescribe  the  terms  upon  which  corporations,  either  foreign  or  domestic, 
shall  be  permitted  to  transact  insurance  business  within  the  limits  of 
the  Province  (adopting  the  reasoning  in  Paul  v.  Virginia,  8  Wall,  1G8). 
The  judgmciita  io  these  eases  of  The  Queen  Insurance  Co.  and  Parsons  nnd 
The  Citizens  Insurance  Co.  and  Parsons,  on  Appeal,  were  confirmed  by  the 
Supreme  Court  (Can.)  21st  June,  18b0. 

Fournier,  J.,  concurring  in  the  dismissal  of  the  appeals,  stated  the 
facts  as  follows  : 

The  principal  question  to  bo  decided  in  these  cases  is  whether  the 
Ontario  Act,  39  Vic.  eh.  24  (now  ch.  162  of  the  Revised  Statutes  of 
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Ontario,)  "  an  Act  to  secure  uniform  conditions  in  policies  of  fire  insur- 
ance," is  intra  vires  of  the  Ontario  Legislature.  Its  constitutionality 
is  questioned  on  the  ground  that  the  power  of  legislating  in  reference 
to  the  subject  matter  of  insurance  belongs  to  the  Federal  Parliament, 
as  the  necessary  sequence  of  its  exclusive  power  to  regulate  trade  and 
commerce.     (Sect.  92,  §  2). 

In  order  to  ascertain  whether  there  is  a  conflict  of  powers,  the  first 
step,  no  doubt,  is  to  examine  the  character  of  the  law  in  question.  As 
may  be  seen  from  its  title,  the  object  of  the  Act  is  to  secure  uniform 
conditions  in  policies  of  fire  insurance.  The  second  section  enacts,  that 
if  the  conditions  of  the  contract  of  insurance  have  not  been  strictly 
complied  with,  it  shall  not  be  a  sufficient  reason  to  annul  the  contract. 
First,  where,  by  reason  of  necessity,  accident  or  mistake,  the  conditions 
have  not  been  complied  with ;  secondly,  where,  after  proof  of  loss  has 
been  given  in  accordance  with  the  conditions  of  the  contract,  the  Com- 
pany objects  to  the  loss  upon  other  grounds  than  for  imperfect  compli- 
ance with  such  conditions  ;  thirdly,  where,  after  having  received  this 
proof,  the  Company  does  not  notify  in  writing  to  the  assured,  within 
a  reasonable  time,  the  reason  for  which  the  Company  considers  the 
proof  defective  ;  fourthly,  when  the  Court  or  Judge  for  any  other  rea- 
son considers  it  inequitable  that  the  insurance  should  be  deemed  void 
by  reason  of  imperfect  compliance  with  such  conditions.  The  third 
section  declares  that  the  conditions  set  forth  in  the  schedule  to  the  A  ct 
shally  as  against  the  insurers^  he  deemed  to  he  part  of  every  policy  of 
fire  insurance,  with  respect  to  any  pi^operty  situate  in  the  Province 
of  Ontario.  These  conditions  must  also  be  printed  on  the  policy  of  insur- 
ance, with  the  heading  "Statutory  Conditions."  The  fourth  section 
indicates  the  manner  in  which  the  conditions  may  be  varied  or  omitted, 
or  new  conditions  added  by  being  printed  in  a  particular  way.  The 
fifth  section  declares  that  the  variations  shall  not  be  binding  on  the 
assured  unless  they  have  been  made  in  conformity  with  the  fourth 
section.  If  the  contrary  is  done,  the  policy  shall,  as  against  the  assurers, 
he  suhject  to  the  statutory  conditions  only.  By  the  sixth  section,  it  is 
declared  that  if  any  other  conditions  than  the  statutory  conditions  are 
inserted  in  the  policy,  and  that  the  Judge  of  the  Court  declares  that 
they  are  not  just  and  reasonable,  that  such  conditions  shall  be  null  and 
void.  The  seventh  section  allows  an  appeal  from  any  decision  given 
under  the  Act. 

Taschereau,  J.,  dissentiente,  said : 

I  do  not  concur  in  the  judgment  of  the  Court  in  these  cases,  and  I 
proceed  to  state  the  gi'ounds  upon  which  I  dissent ; — 
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The  Citizens*  Insurance  Company  of  Canada,  known  in  the  first 
instance  under  an  Act  of  the  late  Province  of  Canada  (19  and  20  Vic. 
cap.  124,  1856),  as  the  Canada  Marine  Insurance  Company,  later,  under 
27  and  28  Vic.  cap.  98,  1864,  as  the  Citizens'  Insurance  and  Invest- 
ment Company,  and  now,  under  its  present  name,  by  an  Act  of  the 
Dominion  Parliament,  39  Vic.  cap.  55  (1876),  htts  obtained  from  the 
Federal  authority,  by  this  last  statute,  the  right  to  make  and  effect  con- 
tracts of  insurance  upon  such  conditions,  and  under  such  modifications 
and  restrictions,  as  might  be  bargained  or  agreed  upon  by  and  between 
the  Company  and  the  persons  contracting  with  them  for  such  insur- 
ances. 

3y  chapter  162  of  its  Revised  Statutes,  the  Ontario  Legislature  has 
vii-tually  revoked  this  power  which  this  Company  held  from  the  Federal 
authority,  and  repealed  the  enactment  of  the  Dominion  Act  under  which 
the  said  Company  held  this  power, — for  a  law  repugnant  to  another  as 
entirely  repeals  that  other,  as  if  express  terms  of  repeal  were  used. 

Had  the  Ontario  Legislature,  under  the  British  North  America  Act, 
the  power  to  do  so  ?  or,  to  put  the  question  in  another  shape  :  Had  the 
Dominion  Parliament  the  right  to  pass  the  39  Vic.  cap.  55,  under  which 
the  Company  Appellant  claims  the  right  to  issue  its  policies  under  such, 
conditions  as  they  please.?  For  it  must  be  admitted  that,  under  the 
British  North  America  Act,  there  can  be  no  concurrent  jurisdiction  in 
the  matter  between  the  Federal  and  the  Local  Legislative  authorities, 
and  that  if  the  Dominion  Parliament  had  the  power  to  so  authorize  the 
said  Company  to  issue  its  policies  under  such  conditions  as  it  pleased, 
and  to  enact  the  said  39  Vic.  cap.  55,  the  Local  Legislature  had  not 
the  power  to  revoke  this  authorization  or  to  repeal  the  said  Act.  It 
would  be  a  strange  state  of  things  if  the  Local  I^egislatures  could  repeal 
an  Act  passed  by  the  Dominion  Parliament.  They  cannot  do  it  either 
expressly  or  impliedly.  They  cannot  by  their  legislation  render  nuga- 
tory the  enactments  of  the  Federal  Legislative  power  on  subjects  left 
under  the  control  of  the  same  Federal  Legislative  power  by  the  British 
North  America  Act. 

Are  these  statutes — the  Federal  Act,  creating  the  Company  Appel- 
lant, and  the  Ontario  Act  imposing  conditions  on  its  policies  of  insur- 
ance— regulations  of  trade  and  commerce  ?  If  they  are,  tlie  Federal 
Act  is  constitutional  and  the  Ontario  Act  unconstitutional.  Both  these 
statutes  are  regulations  of  commercial  corporations  and  commercial 
operations,  and  the  words  "  regulation  of  trade  and  commerce "  in 
section  91  of  the  British  North  America  Act  mean — all  regulations  of 
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all  the  branches  of  trade  and  commerce.  A  contrary  interpretation 
would  be  against  the  very  letter  of  the  Act.  Companies  doing  the 
business  of  insurance,  are  commercial  companies,  and  their  operations 
are  of  a  commercial  nature.  In  one  of  the  Provinces  (Quebec)  so  far 
back  as  1845,  long  before  the  (^ivil  Code,  the  Court  of  Queen's  Bench, 
in  Montreal,  composed  of  Valli^re,  RoUand  and  Day,  J.  J.,  in  a  case  of 
Smith  V.  Irvine,  reported  at  page  47  of  the  first  volume  of  the  Revue 
de  L^gislatioiiy  held  that  the  insuring  against  fire  by  an  Insurance 
Company  is  a  commercial  transaction — so  it  is  held  to  be  in  France. 
Boudousquie,  Traits  de  I'Assurance,  No.  70  and  384 ;  Dalloz,  Actes  de 
Commerce,  No.  216  ;  2  Pardessus  Droit  Commercial,  No  588  ;  Dalloz 
Diction,  vo.  Assurance  Terrestre,  Nos.  19,  20  and  22. 

In  Prussia,  Belgium,  Portugal,  Spain,  Holland  and  Wurtemburg, 
the  contract  of  insurance  against  fire  is  also  held  to  be  a  commercial 
contract.  Why  should  it  be  considered  otherwise  in  England,  the 
emporium  of  trade  and  commerce,  where  the  amount  of  business  done 
by  these  fire  companies  is  so  large  ?  Not  a  single  authority  has  been 
cited  tending  to  shew,  that  there,  they  are  not  considered  as  commercial 
companies,  or  that  their  operations  are  not  considered  as  commercial 
operations.  On  the  contrary,  in  Homen's  Cyclopedia  of  Commeixey 
McGregor's  Commercial  Statistics,  McCidloch's  Com^mercial  Diction- 
ary, these  companies  and  their  contracts  are  treated  of,  as  falling  under 
the  commercial  operations  and  the  commercial  law  of  England.  In 
Stephens'  Commentaries,  Vol.  2,  p.  127,  an  insurer  is  spoken  of  as  a 
party  "  carrying  on  "  a  general  trade  or  "  business  of  insurance." 

In  Levis'  Manual  of  Mercantile  Law,  paragraph  30,  Joint  Stock 
Companies  are  said  to  be  under  the  Commercial  Law  of  England,  and 
also  at  paragraph  230,  these  Insurance  Companies  are  said  to  be  with- 
in the  Mercantile  Law.  So  in  Smith's  Mercantile  Law  and  in  Chit- 
ty's  Commercial  and  General  Lawyer,  And  Lord  Mansfield,  in 
Carter  vs.  Boehm,  3  Burr,  1,905,  says  that  "  Insurance  is  a  contract 
upon  speculation."  This  case  it  must  be  remarked  was  tried  before  a 
special  jury  of  merchants,  yet  it  was  not  a  case  of  maritime  insurance  ! 

I  really  cannot  see  on  what  grounds  under  the  English  Law,  a  Fire 
Insurance  Company  can  be  said  to  be  a  non-commercial  corporation.  It 
is  commercial,  it  seems  to  me,  for  the  same  reasons  that  make  it  so  in 
France  and  in  the  rest  of  Europe,  that  is  to  say,  because  it  is  a  Com- 
pany doing  the  business  of  speculation  on  risks  and  hazards,  because  it 
trades  on  its  contracts  of  indemnity — because  it  does  the  business  of 
selling  that  indemnity.     It  is  as  commercial  as  the  contract  of  mari- 
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time  insurance,  the  character  of  which  admits  of  no  doubt  (2  Stephen^ 
CoinmentaineSy  128),  and  in  which,  as  in  the  contract  of  fire  insur- 
ance, there  is  nothing  but  a  contract  of  indemnity.  {Dalhy  v.  India 
and  London  Life  Insurance  Company,  15  C.  H.  365.)  What  is  trade  ? 
Trade  is  an  occupation,  employment  or  business  carried  on  for  gain 
or  profit.  (Abbott*8  Law  Dwtionary,  1879,  v.  Trade.  Also,  1 
Holmes,  30.)  In  the  United  States,  as  in  England,  this  seems  uncon- 
troverted.  In  Angell  d'  Antes  on  Corporations,  insurance  companies 
are  classed  among  commercial  corporations.  In  Parson^s  Mercantile 
Law  and  Bryant  &  Stratton's  Commercial  Law,  fire  insurance  is  treat- 
ed of,  as  forming  part  of  the  commercial  law.  In  the  Civil  Code  of 
Louisiana,  the  contract  of  insurance  was  entirely  left  out,  to  form  part 
of  the  Code  of  Commerce,  which  it  was  then  intended  to  promulgate. 
But  great  stress  is  laid  on  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Paul  v.  Virginia  (8  Wallace,  168),  where  Field,  J., 
said,  that  issuing  a  policy  of  insurance  is  not  a  transaction  of  commerce. 
This  case  is  not  binding  on  this  Court ;  and  a  reference  to  the  report 
shews  that  this  is  an  obiter  dictum  (»f  Mr.  Justice  Field,  and  that  the 
gist  of  the  decision  in  that  case,  is,  merely,  that  insumnce  business  done 
by  a  New  York  Company,  in  the  State  of  Virginia,  does  not  fall  within 
the  meaning  of  the  clause  of  the  constitution,  which  declares  that  Con- 
gress shall  have  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States.  Mr.  Justice  Field  himself,  in  Pensacola 
Telegraph  Co.  v.  Westeim  Telegraph  Co.  ('96  IT.  S.  2),  explained  what 
he  said  in  Paul  v.  Virginia,  as  follows  : — "  In  other  words,  the  Court 
held  that  the  power  of  Congress  to  regulate  commerce  was  not  affected 
by  the  fact  that  such  commerce  was  carried  on  by  corporations,  but 
that  a  contract  of  insurance  made  by  a  Corporation  of  one  State  upon 
property  in  another  State  was  not  a  transaction  of  inter-state  com- 
merce. It  would  have  been  outside  of  the  case  for  the  Court  to  have 
expressed  an  opinion  as  to  the  i)ower  of  Congress  to  authorize  a 
foreign  Cor)X)ration  to  do  business  in  a  State,  upon  the  assumption  that 
issuing  a  policy  of  insurance  was  a  commercial  transaction." 

So  the  case  of  Paul  v.  Virginia,  has  no  application  whatever  here. 
The  relative  positions  of  the  Parliament  of  the  Dominion  of  Canada,  and 
the  Legislatures  of  the  various  Provinces,  are  so  entirely  different  from 
those  of  Congress  and  the  Legislatures  of  the  several  States,  that  all 
decisions  from  the  United  States  Supreme  Court,  though  certainly 
always  entitled  to  great  consideration,  must  he  referred  to  here  with 
great  caution.     There,  the  right  to  regulate  commerce  in  the  State  is 
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given  to  the  State,  not  to  the  Federal  power.  Here,  as  said  by  Mr. 
Justice  Strong,  in  Severn  v.  the  Queen  (2  Can.  Supr.  Court  Reports, 
page  104)  :  "That  the  regulation  of  trade  and  commerce  in  the  Pro- 
vinces, domestic  and  internal,  as  well  as  foreign  and  external,  is  by  the 
British  North  America  Act  conferred  upon  the  Parliament  of  the  Dom- 
inion, calls  for  no  demonstration,  for  the  language  of  the  Act  is  explicit." 

In  the  United  States  Constitution,  the  word  "  commerce  "  only  is 
used  ;  ours  has  the  words  "  trade  and  commerce."  Some  law  diction- 
aries give  the  word  "  trade  "  as  meaning  "  internal  commerce,"  whilst 
the  word  commerce  would  refer  to  foreign  intercourse.  But  this  appears 
to  be  a  fanciful  distinction,  not  recognized  either  in  common  parlance 
or  in  legal  language.  In  either  one  or  the  other,  the  expressions  :  "  the 
trade  with  the  West  Indies,  with  the  United  States  .  .  .  the  for- 
eign trade,"  &c.,  are  of  every-day  use,  and,  therefore,  in  the  interpreta- 
tion of  the  Imperial  Act,  we  could  not  hold,  it  seems  to  me,  that  the 
word  "  trade  "  has  been  added  to  the  word  "  commerce  "  simply  to  mean 
"  internal  commerce."  Leaving  it  out  of  the  Act,  the  internal  com- 
merce of  the  Dominion  would  remain  as  it  is ;  under  the  control  of  the 
Federal  power.  Every  word  of  the  Act  must  have  its  due  force  and 
appropriate  meaning,  and  the  Imperial  Parliament,  which,  no  doubt, 
whilst  creating  a  Federal  union  among  its  North  American  possessions, 
had  before  its  eyes  the  Constitution  of  the  United  States,  must  have 
intended  by  adding  this  word  "  trade  "  to  the  word  "  commerce  "  to  give 
to  our  Federal  authority  supreme  power,  not  only,  over  the  commerce, 
internal  as  well  as  external,  but  also  over  the  trade  of  the  whole  Dom- 
inion, internal  as  well  as  external.  To  revert  to  the  case  of  Paul 
V.  Virginia,  the  obiter  dictum  of  Mr.  Justice  Field  ''  that  issuing  a 
policy  of  insurance  is  not  a  transaction  of  commerce,"  seems  nothing 
but  a  truisiu.  In  the  same  sense,  making  a  contract  of  sale  is  not  a 
transaction  of  commerce.  It  is  the  fact  of  a  person  or  corporation 
making  a  business  of  selling  and  buying,  or  of  issuing  policies  of  insur- 
ance, which  gives  to  the  contract  of  sale,  or  the  contract  of  insurance, 
and  to  the  seller  or  insurer,  a  commercial  character.  It  is  in  accordance 
with  this  principle  that  the  Civil  Code  of  Lower  Canada,  Art.  2,470, 
says  that  fire  insurances  are  not  by  their  nature  commercial,  but  that 
they  are  so,  when  made  for  a  premium  by  ^persons  carrying  on  the 
business  of  insurers. 

So  it  is  with  the  telegraphing  business  ;  for  example,  sending  a 
message  by  telegraph  is  not  a  transaction  of  commerce,  yet,  telegraph 
companies,  and  the  right  to  regulate  them,  are  held  in  the  United 
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States  to  be  under  the  Federal  power  as  a  part  of  commerce,  and  this, 
though  a  very  large  proportion  of  the  telegraphic  messages  have  nothing 
to  do  with  commerce  at  all.  {Western  Unwn  Telegraph  Co.  y.  At- 
lantw  and  Pacific  States  Telegraph  Co.,  5  Nev.  102  ;  Peiisacola  Tele- 
graph  Co.  v.  Western  Union  Telegraph  Co.,  96  U.  S,  1.)  With  us, 
on  the  same  principle,  telegraph  business  would  also  be  exclusively 
under  Federal  control,  if  the  British  North  America  Act  did  not  ex- 
pressly vest  in  the  Local  Legislatures  the  control  over  local  and  pro- 
vincial lines — so  long  as  the  Federal  Parliament  does  not  declare  them 
to  be  for  the  general  advantage,  of  Canada. 

Against  the  decision  of  Paul  v.  Virginia,  in  the  United  States,  a 
decision  in  our  own  Courts  can  be  cited ;  Attorney  General  v.  The 
Queen  Insurance  Co.  (21  L.  C.J.  77 ;  22  L.  C.  J.  307),  in  which  Mr. 
Justice  Torrance  in  the  Superior  Court  in  Montreal,  and  the  five  judges 
of  the  Court  of  Appeal,  unanimously  held,  that  a  license  tax  on  policies 
of  insurance  was  a  regulation  of  trade  and  commerce,  and,  as  such, 
under  the  British  North  America  Act,  ultra  vires  of  the  Provincial  Legis- 
latures. The  case  was  carried  to  the  Privy  Council,  and  the  judgment 
of  the  Quebec  Courts  was  confirmed  without  hearing  the  resiwndents. 
The  Privy  Council,  however,  disposed  of  it  without  deciding  whether 
the  Provincial  License  Act  on  insurance  policies  was  a  matter  falling 
within  the  words  "  regulation  of  trade  and  commerce  "  of  the  British 
North  America  Act.  It  may,  nevertheless,  be  remarked,  that  their 
Lordships  in  their  judgment,  after  saying  that  the  price  of  a  license  to 
a  trader  is  usually  ascertained  by  the  amount  of  liis  trade,  add,  refer- 
ring to  the  license  imposed  by  the  Quebec  Legislature  on  insurance 
policies,  "  this  is  not  a  payment  depending  in  that  sense  on  the  amount 
of  trade  previously  done  by  the  trader  " — calling  insurance  business  a 
"  trade  "  and  insurance  companies  "  traders." 

Since  Confederation,  in  many  instances  our  Statutes  have  expressly 
or  impliedly  recognized  Insurance  Companies  as  trading  com|)anies.  In 
the  Insolvency  Act  of  1875  (38  Vic.  cap.  16  sec,  1)  it  is  enacted 
that  the  Act  applies  to  traders  and  to  trading  companies,  except  liisuV' 
ance  Companies.  Now,  it  is  an  admitted  rule  of  interpretation  that 
the  exception  of  a  particular  thing  from  general  words  proves  that,  in 
the  opinion  of  the  law-giver,  the  thing  excepted  would  be  within  the 
general  words,  had  the  exception  not  been  made.  So  tliat  the  opinion 
of  the  Federal  Parliament  must  have  been,  when  making  the  said 
exception  in  the  said  Statute,  that  Insurance  Companies  are  trading 
Corporations.     Moreover,  in  32  and  33  Vic.   cap.  12,  sec.  3  ;  32  and 
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33  Yic.  cap.  13,  sec.  3  ;  and  40  Vie.  cap.  43,  sec.  3,  the  Dominion 
Parliament  has  enacted  that  these  Statutes  should  apply  to  any  pur- 
poses or  objects  to  which  the  legislative  authority  of  the  Parliament  of 
Canada  extends,  except  insurance.  That  is  saying,  clearly,  that  the 
legislative  authority  of  the  said  Parliament  extends  to  insurance.  In- 
deed, the  Dominion  Parliament  has  given  no  uncertain  sound  on  the 
question.  Within  the  very  first  year  of  the  Confederation  (31  Vic. 
cap.  93)  it  exercised  the  power  of  legislation  on  the  subject,  and  it  has 
done  so  ever  since,  in  no  less  than  twenty-five  Statutes  passed  thereon 
at  various  periods,  as  follows  : — 

1868,  31  Vic.  Ch.  93.  1873,     36  Vic.  Ch.  9<). 

1869,  32  &  33  Vic.  Ch.  67.  1874,     37     "       "     49. 

1870,  33  Vic.  Ch.  58. 

1871,  34     "       "     53. 

"         "      "       "     56. 

1872,  35     "       "     98. 
{<  ((       ((        ((      qo 

"      "       "  102.  1876,     39     "       "     53,  54  &  55. 

"      "       "  104. 
"         "      "       "  105. 

To  these  may  be  added  the  six  License  Acts  on  Insurance  Com- 
panies :— 31  Vic.  ch.  48  ;  34  Vic.  ch.  9  ;  37  Vic.  ch.  48  ;  38  Vic.  ch. 
20 ;  38  Vic.  ch.  21  ;  40  Vic.  ch.  42,  in  which  the  Dominion  Parlia- 
ment has  also  exercised  the  right  to  legislate  on  insurance  and  insur- 
ance companies,  and  to  enact  regulations  on  their  trade  and  business, 
making  at  least  (not  including  those  of  the  session  of  1880)  thirty-one 
Statutes  of  the  Federal  Parliament  which  would  fall  to  the  ground  as 
unconstitutional. 

The  Federal  Parliament,  in  the  general  Kail  way  Act  of  1879,  sec- 
tion 9,  has  enacted,  as  it  had  done  in  1868  by  the  repealed  Railway 
Act,  that  tenants  in  tail  or  for  life,  grevds  de  substitutions,  guardians, 
curators,  executors,  and  all  trustees  whatsoever,  may  contract  and  sell 
their  lands  to  the  company.  This  is  certainly  an  enactment  on  property 
and  civil  rights,  yet  it  has  never  been  doubted,  since  the  twelve  years 
that  it  is  on  the  statute  book,  that  it  is  perfectly  constitutional.  In- 
deed, without  it,  the  enactments  of  the  Federal  Parliament  might  be  in 
some  instances  entirely  defeated  and  set  at  nought.  In  the  United 
States  the  Federal  power  has  in  the  same  manner  exercised  its  jurisdic- 
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tion  over  civil  rights  and  contracts.  It  having  been  settled,  for  instance, 
by  judicial  cf)nstruction,  that  navigation  was  under  Federal  control, 
Congress  has  enacted  laws  regulating  the  form  and  nature  of  the 
contract  of  hiring  the  ships'  crews.  Pomeroy's  Coivititutional  Law^ 
Par.  381. 

It  has  altered  the  obligations  imposed  by  the  common  law  on  the 
contracts  made  by  ship-owners  as  common  carriers,  and  though  the 
validity  of  this  enactment  has  never  been  directly  decided  upon  by  the 
Supreme  Court,  it  has  been  brought  before  that  tribunal  in  such  a  way 
that  their  silence  was  equivalent  to  a  positive  and  formal  judgment  in 
favor  of  its  validity,  as  demonstrated  in  Pomeroy*8  Constitutional 
Law,  Par.  384. 

This  Court  has,  in  various  cases,  held,  that  the  Federal  Parliament 
on  the  matters  left  under  its  control  by  section  91  of  the  British  North 
America  Act,  must  have  a  free  and  unfettered  exercise  of  its  powers, 
notwithstanding  that,  by  doing  so,  some  of  the  powers  left  under  pro- 
vincial control  by  section  91  of  the  Act  might  be  interfered  with.  And 
this  doctrine  has  been  approved  of  by  the  Privy  Council  as  directly  as 
possible  in  the  case  of  Gushing  v.  Dupuy,  decided  a  few  weeks  ago 
(April  15th,  1880),  3  Leg,  iV.,  171.  In  that  case  it  was  contended  by 
the  appellant  that  the  provisions  of  the  Dominion  Insolvency  Act  were 
\dtra  vires,  because  they  interfered  with  property  and  civil  rights,  as 
well  as  with  the  procedure  in  civil  matters,  all  of  which  are  assigned 
exclusively  to  the  Provincial  Legislatures  by  the  British  North  America 
Act.  But  that  contention  was  disapproved  of  by  their  loi*dships  in  the 
following  terms  : — "  The  answer  to  these  objections  is  obvious.  It 
would  be  impossible  to  advance  a  step  in  the  construction  of  a  scheme 
for  the  administration  of  insolvent  estates  without  interfering  with  and 
modifying  some  of  the  ordinary  rights  of  property  and  other  civil  rights, 
nor  without  providing  some  mode  of  special  procedure  for  the  vesting, 
realization  and  distribution  of  the  estate  and  the  settlement  of  the 
liabilities  of  the  insolvent.  Procedure  must  necessarily  form  an  essen- 
tial i)art  of  any  law  dealing  with  insolvency.  It  is,  therefore,  to  be 
presumed,  indeed,  it  is  a  necessary  implication,  that  the  Imperial 
Statute,  in  assigning  to  the  Dominion  Parliament  the  subjects  of  bank- 
ruptcy and  insolvency,  intended  to  confer  on  it  legislative  power  to 
interfere  with  property,  civil  rights  and  procedure  within  the  Provinces, 
80  far  as  a  general  law  relating  to  those  subjects  might  aflect  them.** 
And  their  lordships  have  held  that  the  Dominion  Parliament  had,  in  bank- 
mptcy  and  insolvency,  rightly  exercised  the  power  to  revoke,  alter  or 
amend  a  certain  article  of  the  Quebec  Code  of  Civil  Procedure. 
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A  bill  to  incorporate  the  Christian  Brothers,  as  a  Dominion  body, 
which  was  referred  to  the  Judges  of  this  Court  by  the  Senate  in  1876, 
was  reported  by  them  to  be  unconstitutional,  and  ultra  vires  of  the 
Federal  Parliament  (Journal  of  the  Senate,  1876,  pages  155,  206). 
This  bill  purported  to  incorporate  a  company  of  teachers  for  the  Domi- 
nion, and  consequently,  as  such,  infringed  on  the  powers  of  the  Pro- 
vincial Legislatures,  in  which  is  vested,  by  section  93  of  the  British 
North  America  Act,  the  exclusive  control  over  Education,  and  the 
learned  judges,  by  declaring  it  unconstitutional,  recognized  the  principle 
that  in  a  matter  constitutionally  provincial,  the  Federal  Parliament 
has  not  the  power  to  incorporate  a  company  for  the  Dominion.  And 
it  is  as  clear  upon  the  same  principle  that  the  Federal  Parliament  could 
not  incorporate  Insurance  companies,  nor  legislate  in  any  manner  what- 
soever on  their  trade  and  business,  if  insurance  was  a  matter  constitu- 
tionally provincial,  that  is  to  say,  left  under  provincial  control  by  the 
British  North  America  Act. 

If  legislation  on  insurance  is  left  to  the  Provincial  Legislatures  by 
the  British  North  America  Act,  the  Federal  Parliament  had  not  the 
power  to  create  the  Citizens'  Insurance  Company.  If,  on  the  contrary, 
the  power  of  legislation  over  insurance  is  left  to  the  Federal  authority, 
then  this  power  is  supreme  and  exclusive :  the  Federal  authority  alone 
can  regulate  this  trade  in  all  its  details,  and  the  Ontario  Statute,  which 
purports  to  do  so,  is  ultra  vires  and  unconstitutional. 

It  cannot  be,  according  to  both  the  letter  and  spirit  of  the  British 
North  America  Act,  that  one  Government  could  have  the  right  to 
incorporate  these  companies,  and  another  Government  the  right  to 
regulate  them  and  their  trade  and  business.  It  cannot  be,  that  the 
Provincial  Legislatures  could  thus  have  it  in  their  power  to  impede, 
impair,  obstruct,  and  even  defeat  the  enactments  of  the  Federal 
authority. 

The  laws  promulgated  by  the  Dominion — by  the  Federal  Parlia- 
ment— under  the  provisions  of  the  Imperial  Act,  must  have  their  full 
sway  from  the  Atlantic  to  the  Pacific,  unrestrained  by  any  other 
legislative  body ;  free  from  provincial  control,  without  hindrance  from 
provincial  legislation.  On  the  application  of  this  rule  rests  entirely 
for  our  country  the  safe-guards  against  clashing  legislation ;  against 
concurrent  jurisdiction ;  against  interfering  powers ;  against  the 
repugnancy  between  the  right  in  one  Government  to  pull  down  what 
there  is  an  acknowledged  right  in  another  to  build  up ;  against  the 
incompatibility  of  the  right  in  one  Government  to  destroy  what  it  is 
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the  right  in  another  to  preserve  {McCulloch  v.  Marylaiul).  The 
Court  of  Appeal  of  Ontario  goes  so  far  as  to  say  that  an  insurance 
company,  created  and  authorized  by  the  Dominion  of  Canada  to  do 
business  throughout  the  whole  Dominion,  can  be  excluded  from  making 
contracts  in  the  Province  of  Ontario  by  the  Provincial  Legislature ; 
and  there  is  no  doubt  that  it  is  so,  if  the  Provincial  Legislatures,  have, 
as  held  by  the  Ontario  Courts,  the  power  to  regulate  the  insurance 
trade.  This  demonstrates  conclusively  that  the  Provincial  Legisla- 
tures have  not,  and  cannot  have,  such  a  power  of  regulation. 

If  the  Ontario  Legislature  can  exclude  an  insurance  company  from 
the  Province  of  Ontario,  it  must  be  conceded  that  all  the  other 
Provincial  Legislatures  have  the  same  right  in  their  respective  Pro- 
vinces. So  that,  according  to  this  theory,  if  all  the  Provincial  Legisla- 
tures should  exercise  this  right,  a  company  created  and  authorized  by 
the  Federal  Parliament  to  do  business  all  through  the  Dominion^ 
could  not  then  do  business  anywhere  in  the  Dominion. 

What  would  be  the  use  of  a  Dominion  charter  ?  Has  the  Imperial 
Parliament  granted  to  the  Federal  authority  a  power  so  entirely  useless 
and  unsusceptible  of  any  practical  effect  ?  1  he  Constitutional  Act  does 
not  bear  an  interpretation  leading  to  such  anomalous  consequences ; 
the  powers  of  the  Federal  authority  cannot,  to  such  an  extent,  be 
dependent  upon  the  consent  and  good-will  of  the  Provincial  authorities. 

It  is  of  the  very  essence  of  supremacy,  to  remove  all  obstacles  to 
its  action  within  its  own  sphere,  and  so  to  modify  every  power  vested 
in  subordinate  governments  as  to  exempt  its  own  operations  from  their 
influence,  and  it  cannot  be,  that  the  fmmers  of  our  constitution  who 
determined  to  give  to  the  Central  power  of  this  Dominion  the 
supremacy  and  strength,  which,  in  the  hour  of  trial  were  found  to  be 
80  much  wanting  in  the  Federal  power  of  the  United  States,  have  thus 
given  to  a  Province,  or  to  all  the  Provinces  uniting  in  a  common 
legislation,  the  power  to  annihilate— either  directly  or  indirectly — the 
corporation  which  the  central  power  is  authorized  by  the  Act  to  create ; 
it  cannot  be,  that  they  have  thus  rendered  inevitable  in  this  Dom- 
inion, that  conflict  of  powers  under  which  a  federation  must  always, 
sooner  or  later,  crumble  and  break  down. 

These  companies  cannot  be  controlled  and  governed  by  as  many 
different  regulations  as  there  are  Provinces  in  the  Dominion.  It  is  by 
the  comity  of  the  Dominion  that  they  are  admitted  here,  and  under 
the  Dominion  laws  and  power  that  they  remain.  One  of  the  great 
benefits  of  Confederation  would  be  lost  if  the  rules  on  trade  and  com- 
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merce  were  not  uniform  all  through  the  Dominion — if  the  Provincial 
Legislatures  had  the  power  to  tamper  with  the  grants  and  privileges 
conferred  by  the  Federal  authority  on  the  trading  and  commercial 
bodies  authorized  to  do  business  in  this  country. 

I  liave  not  lost  sight  of  certain  enactments  of  the  Federal  Parlia- 
ment^ in  which  it  seems  to  be  admitted  that  the  Provincial  Legislatures 
have  the  right  to  incorporate  insurance  companies.  But  the  Federal 
Parliament  cannot  amend  the  British  North  America  Act,  nor  give, 
either  expressly  or  impliedly,  to  the  Local  Legislatures,  a  power  which 
the  Imperial  Act  does  not  give  them.  This  is  clear,  and  has  always 
been  held  in  this  Court  to  be  the  law.  I  have  also  not  failed,  as  it 
was  my  duty  to  do,  to  give  due  consideration  to  the  fact  that  the 
respondent  appears  to  have  in  his  favor  the  weight  and  authority  of 
the  opinions  of  the  learned  judges  of  the  Province  of  Ontario,  though 
I  may  here  remark  that  the  judges  of  the  Court  of  Queen's  Bench,  in 
one  of  these  cases  (Western  Assurance  Co.  v.  Johnston) ,  distinctly 
stated  that  they  did  not  express  their  individual  opinions  on  this 
constitutional  question,  but  yielded  to  the  judgments  already  given. 

GWYNNE,  J.,  also  dissenting  : 

It  is  contended  that  the  Act  under  consideration  is  ultra  vires  of 
the  Provincial  Legislature  of  Ontario  which  passed  it,  as  interfering 
with  the  regulation  of  a  branch  of  trade  and  commerce — control  over 
which,  is,  by  the  2nd  item  of  Sec.  91  of  B.  N.  A.  Act,  vested  exclusively 
in  the  Dominion  Parliament.  The  question  thus  raised  is,  undoubtedly, 
one  of  a  very  grave  character,  as  became  developed  in  the  argu- 
ment of  the  several  cases  now  before  us  wherein  this  point  was  raised ; 
one  of  which,  namely.  The  Western  Assurance  Co.  v.  Johnston^  was 
argued  by  the  Attorney-General,  who  is  also  the  Premier  of  the  Pro- 
vince of  Ontario,  in  support  of  the  constitutionality  of  the  Act.  The 
question  before  us  is  not  one  merely  affecting  the  particular  Act  in 
question,  but,  our  judgment  in  this  case,  althougli  the  Dominion 
Parliament  is  not  represented,  and  has  not  been  heard  in  the  matter, 
will  logically  affect  some  thirty  Acts  of  the  Dominion  Parliament — 
whose  constitutionality  has  not  heretofore  been  questioned — and  which 
must  be  ultra  vires  of  the  Parliament,  if  the  Act  now  before  us  be 
ultra  vires  of  the  Provincial  Legislature ;  and,  on  the  contrary,  if  this 
Act  be  ultra  vires  of  the  Provincial  Legislature,  a  number  of  Acts 
passed  by  the  Legislature  of  the  Province  of  Ontario  must  be  equally 
go.  It  is  clear,  that  the  subject  matter  of  tlie  Act  in  question  is  not 
one  over  which  jurisdiction  is  by  the  B.  N.  A.  Act  given  concurrently 
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to  the  Provincial  Legislatures  and  to  the  Parliament.  If  it  were,  no 
doubt  the  Act  would  be  valid  "cw  long  and  as  far  only  as  it  is  not 
repugnant  to  any  Act  of  the  Parliament  of  Canada."  The  subject  not 
being  one  over  which  concurrent  jurisdiction  is  given  to  the  Provincial 
Legislatures  and  to  the  Parliament,  must  be  placed  exclusively 
either  under  the  one  or  the  other.  The  question,  therefore,  is  determin- 
able by  the  Kule  which  I  adopted  in  the  City  of  Fredericton  v.  The 
Queen,  as  appearing  to  me  to  furnish  an  unerring  guide  in  determining 
whether  any  given  subject  of  legislation  is  within  the  jurisdiction  of 
the  Provincial  Legislatures,  or  of  the  Parliament ;  namely :  "  All 
"  subjects  of  whatever  nature,  not  exclusively  assigned  to  the  Local 
"  Legislatures,  are  placed  under  the  supreme  control  of  the  Dominion 
"  Parliament,  and  no  matter  is  exclusively  assigned  to  the  Local 
"  Legislatures  unless  it  be  within  one  of  the  subjects  expressly  enu- 
"  inerat^d  in  sec.  92,  and  at  the  same  time  does  not  involve  any 
"  interference  with  any  of  the  subjects  enumerated  in  sec.  91." 

The  contention  in  support  of  the  claim  that  the  Act  is  within  the 
jurisdiction  of  the  Local  Legislature,  is,  that  the  subject  matter  of  the 
Act  comes  within  item  13  of  sec.  92  of  the  B.  N".  A.  Act ;  namely  "  Pro- 
perty and  Civil  Rights  in  the  Province." 

I  have  already,  in  City  of  Frederi<;ton  v.  The  Queen,  expressed 
my  opinion,  that  the  plain  meaning  of  the  closing  sentence  of  sec.  91 
is  that  (notwithst;inding  anything  in  the  Act),  any  matter  coming 
within  any  of  the  subjects  enumerated  in  the  91st  section  shall  not 
be  deemed  to  come  w^ithin  the  class  of  subjects  enumerated  in  the  92nd 
section,  however  much  they  may  appear  to  do  so.  Jurisdiction,  there- 
fore, "  over  Property  and  Civil  Rights  in  the  Province  "  is  not  vested 
absolutely,  but  only  qualifledly,  in  the  Local  Legislatures. 

In  so  far  as  jurisdiction  over  "  Proi>erty  and  Civil  Rights,"  in  every 
Province,  may  be  deemed  necessiiry  for  the  j)erfect  exercise  of  the 
exclusive  jurisdiction  given  to  the  Dominion  Parliament  over  the 
several  suVyects  enumerated  in  sec.  91,  it  is  vested  in  the  Parliament, 
and  what  is  vested  in  the  Local  Legislatures  by  item  13  of  sec.  92,  is 
only  jurisdiction  over  so  much  of  Property  and  Civil  Rights  as  may 
remain,  after  deducting  so  much  of  jurisdiction  over  those  subjects  as 
may  l)e  deemed  necessary  for  securing  to  the  Parliament  exclusive 
control  over  every  one  of  the  subjects  enumerated  in  sec.  91 — the 
residuum,  in  fact,  not  so  absorbed  by  the  jurisdiction  conferred  on  the 
Parliament. 

The  only  question  therefore  before  us  substantially,  is  :  are  or  are 
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not  joiut  stock  companies,  which  are  incorporated  for  the  purpose  of 
carrying  on  the  business  of  Fire  Insurance,  traders  ?  and  is  the  business 
which  they  carry  on — a  trade  ? 

If  this  question  must  be  answered  in  the  aftiruiative,  the  Act  under 
considemtion  must  be  ultra  vires  of  the  Provincial  Legislature  as 
much  as  was  the  Act  which  in  Severn  v.  the  Queen  was  pronounced 
80  to  be,  and,  as  the  Act  under  consideration  in  City  of  Fredericton 
V.  tlie  Queen  would  have  been,  if  passed  by  a  Local  Legislature  ; 
indeed,  it  seems  to  me  to  be  difficult  to  conceive  what  greater 
assertion  of  jurisdiction  to  Regulate  Trade  and  Commerce  there  could 
be,  than  is  involved  in  the  assumption  and  exercise  of  the  right 
to  prescribe  by  Act  of  the  Legislature  in  what  manner  only 
by  what  form  of  contract  only,  by  what  persons  only,  and  subject  to 
what  conditions  only,  particular  trades,  or  a  particular  trade,  may  be 
carried  on,  and  to  prohibit  their  being  carried  on  otherwise  than  is 
prescribed  by  the  Act.  If  this  may  be  done  in  one  trade,  obviously  it 
may  be  done  in  every  trade,  and  so  all  trades  must  be  subject  to  the 
will  of  the  Legislature  having  jurisdiction  so  to  legislate  as  to  whether 
it  shall  be  carried  on  at  all  or  not.  As  to  the  Act  under  consideration, 
if  it  be  open  to  the  construction  put  upon  it  by  the  Courts  below,  it 
seems  to  be  impossible  to  conceive  any  stronger  instance  of  the  asser- 
tion of  Supreme  Sovereign  Legislative  power  to  regulate  and  control 
the  trade  of  Fire  Insurance,  and  of  Fire  Insurance  Companies,  if  the 
business  of  those  companies  be  a  trade.  Now,  among  all  the  items 
enumerated  in  sec.  92,  it  is  observable,  that  not  one  of  them  in  terms 
indicates  any  or  the  slightest  intention  of  conferring  upon  the  Local 
Legislatures  the  power  to  interfere  in  any  matter  relating  to  Trade  or 
Commerce,  or,  in  any  matter  which  in  any  manner  affects  any  com- 
mercial business  of  any  kind,  unless  it  be  item  No.  10,  whereby  the 
Local  Legislatures  are  empowered  exclusively  to  make  laws  in  relation 

to  "  local  works  and  undertakings  "  subject  to  this  qualification,  namely, 

"  other  than  such  as  are  of  the  following  classes :  " 

"  Istly. — Lines  of  steam  or  other  ships,  railways,  canals,   telegraphs,  and 

**  other  works  and  undertakings  connecting  the  Province  with  any  other  or  others 

*'  of  the  Provinces,  or  extendinj^  beyond  the  limits  of  the  Province ; 

"  2ndly. — Lines  of  steamships  between  the  Province  and   any  British  or 

**  foreign  country  ;  and 

"  3rdly. — Such  works  as,  although  wholly  situate  within  the  Province,  are 

**  before  or  after  their  execution,  declared  by  the  Parliament  of  Canada  to  be  for 

**  the  general  advantage  of  Canada,  or  for  the  advantage  of  two  or  more  of  the 

**  Provinces." 
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All  these  excepted  subjects  are,  by  item  29  of  sec.  91,  placed  under 
the  exclusive  legislative  authority  of  the  Parliament  of  Canada,  and  so, 
by  this  closing  paragraph  of  sec.  91,  are,  in  efTect,  pronounced  not  to  be 
Local  or  Pnjvincial  works  or  undertakings.  Works  and  undertakings 
within  each  Province,  other  than  these  so  excepted,  are  all,  therefore, 
which  can  come  within  the  description  of  "  local  works  and  undertak- 
ings "  comprehended  in  item  10. 

It  is  to  b'3  observed,  also,  that  when  power  to  incorporate  Companies 
is  given,  no  mention  is  made  of  trading  companies.  The  power  is 
expressly  limited  by  item  No.  11,  sec.  92,  to  "The  Incorporation  of 
Companies  with  Provincial  objects." 

It  is,  perhaps,  easier  to  say  what  the  term  does  not  comprehend, 
than  to  define  it  precisely.  Such  local  works  and  undertakings  as  are 
by  item  10  placed  under  the  Local  Legislatures  may  properly  be  termed 
Local  or  Provincial  objects.  So  may  the  subjects  enumerated  in  item 
No.  7,  viz. :  "  The  establishment,  maintenance  and  management  of 
hospitals,  asylums,  charities  and  eleemosynary  institutions  in  and  for 
the  Province,  other  than  marine  hospitals,"  and  so  likewise  the  item 
specified  in  sec.  93,  namely,  "  Education,"  and  beyond  these,  I  cannot 
say  that  I  see  any  other.  But,  when  we  regard  the  whole  scope  and 
object  of  the  B.  N.  A.  Act,  and  bear  in  mind  that  the  scheme  of  Con- 
stitutional Government,  which  it  was  designed  to  create,  was  to  vest  in 
the  Dominion  Parliament — consisting  of  Her  Majesty  herself  (the 
Supreme  Executive  authority)  as  one  member,  and  a  Senate  and  House 
of  Commons,  as  the  other  members  of  the  Legislative  body — the  Supreme 
Sovereign  Jurisdiction  to  legislate  upon  all  subjects  whatsoever,  ex- 
cepting only  certain  specific  matters,  'particularly  enumerated,  purely 
of  a  local,  domestic  and  private  nature,  which  were  assigned  to  the 
Provinces ;  and,  when  we  find  that  for  greater  certainty,  to  expel  doubt 
as  it  were,  the  exclusive  legislative  jurisdiction  of  Parliament  is  ex- 
pressly declared  to  extend  to  all  matters  coming  within  "  the  regulation 
of  trade  and  commerce ;  "  (words  which,  in  perfect  character  with  the 
general  supreme  jurisdiction,  intended  t3  be  conferred  upon  the  Parlia- 
ment— excepting  only  the  particularly  excepted  subjects — are  compre- 
hensive enough  to  include  and  must  be  construed  to  include  every  trade 
and  every  thing  relating  to  every  trade,  and  to  all  branches  of  commerce 
and  to  the  persons  by  whom,  and  to  the  manner  in  which,  the  same 
in  every  bi-anch  thereof,  may  l>e  carried  on)  we  can,  I  think,  with  great 
confidence,  assert  that  no  jurisdiction  to  incorporate  any  Trading 
Company,  or  to  retrain  or  control  any  Trading  Company  in  the 
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way  it  should  cany  on  its  trade,  is  given  to  the  Local  Legislatures  ; 
unless  it  be  in  respect  of  companies  for  the  construction,  maintenance 
and  management  of  such  works,  as  by  item  No.  10  are  placed  under 
the  control  of  the  Local  Legislatures  under  the  designation  "  local  works 
and  undertakings."  From  the  frame  of  item  No.  11,  it  is  plain  that 
what  was  intended  by  annexing  the  qualification  "  with  Provincial 
objects,"  was  not  the  power  of  incorporating  companies  for  all  purposes, 
but  a  limited  power ;  for,  inasmuch  as,  wholly  irrespective  of  these 
words,  the  Local  Legislatures  could  give  no  powers  beyond  their  respec- 
tive Provinces  to  companies  incorporated  by  them,  these  words,  "  with 
Provincial  objects  "  are  superfluous,  and  have  no  sense  unless  they 
be  read  as  words  of  limitation — having  a  restrictive  operation;  it  would 
have  been  sufficient  to  have  said,  simply,  "  the  incorporation  of  com- 
panies ; "  but  "  for  greater  certainty  " — a  principle  which  pervades  the 
Act — these  words  "  with  Provincial  objects  "  were  introduced  to  con- 
fine the  power  to  those  purposes  which  are  specifically  placed  under 
the  control  of  the  Local  Legislatures  in  express  terms — so  as  to  leave 
nothing  to  be  implied  or  inferred 

Are  or  are  not  joint  stock  companies  which  are  incorporated  for  the 
purpose  of  carrying  on  the  business  of  fire  insurance,  traders  ?  and  is 
the  business  so  carried  on  by  them,  a  trade  ? 

It  was  admitted  as  beyond  all  question  that  the  business  of  marine 
insurance  is  a  trade,  and  that  all  companies  carrying  on  that  business 
are  traders,  and  in  all  matters,  subjected  to  the  exclusive  jurisdiction  of 
the  Dominion  Parliament.  But,  marine  insurance  policies  invariably 
contain,  and  from  the  time  of  their  first  introduction  did  contain,  pro- 
visions for  indemnity  against  loss  by  fire,  and  all  text  books  upon  the 
subject  of  insurance  are  careful  to  impress  the  doctrine — that  Fire 
insurance,  is  but  the  offspring  of  marine  insurance — that  nothing  was 
more  natural  or  more  reasonably  to  have  been  expected  than  the  con- 
version of  the  security  which  had  long  afforded  protection  against  injury 
to  ships  occasioned  by  fire,  to  the  purpose  of  yielding  protection  to 
property  on  land — that  it  was  the  calamitous  fire  of  London  in  1 667, 
which  hastened  the  application  of  this  provision  in  marine  policies  to  the 
protection  of  property  on  land —and  that,  as  Magens  says,  there  were  few 
merchants  in  London,  in  1755,  who  were  not  insured  as  well  for  their 
protection  as  for  the  greater  credit,  both  at  home  and  abroad,  which  they 
enjoyed  in  their  commercial  transactions,  from  its  being  known  that  the 
great  capitals  lying  in  their  houses  and  warehouses,  were  thus  secured 
from  the  flames — that  the  utility,  both  in  a  public  and  a  private  point 
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of  view,  as  an  incentive  to  industry  and  enterprise  and  to  the  promotion 
and  advancement  of  tmde,  is  as  great  in  contracts  of  fire  insurance  as 
in  those  of  marine  insurance,  and  indeed  greater,  by  so  much  as  the 
amount  secured  by  contracts  of  insurance  against  fire,  largely  exceeds 
that  secured  by  those  against  marine  risks — that  contracts  of  fire 
insurance  are  governed  by  the  same  general  principles  as  marine  poli- 
cies, and  that  the  solution  of  any  question  that  may  arise  upon  an 
insurance  against  fire,  will  be  found  by  a  careful  application  of  the 
doctrine  of  marine  insurance — and  that  the  law  most  reasonably 
presumed  originally,  that  persons  who  entered  into  contracts  respecting 
fire  insurance,  were  acquainted  with,  and  Jiad  in  their  contemplation^ 
tJie  custom  of  merchants  and  legal  rules  affecting  manne  insurance^ 
and  intended  that  these  new  contracts  should  be  construed  and 
controlled  by  the  same  means. 

No  reason,  therefore,  exists  for  regarding  the  business  of  marine 
insurance  to  be  a  trade  and  a  branch  of  commerce,  and  that  of  fire 
insurance  not  to  be.  The  only  difference  in  fact  between  them,  is,  that 
policies  against  fire  are  almost  invariably  effected  by  companies  formed 
for  the  express  purpose  of  carrying  on  the  business — forming  mer- 
cantile partnerships,  having  within  themselves  the  desirable  requisites 
of  security,  wealth  and  numbers,  which  afford  them  the  means  of 
defraying  heavy  losses — while  marine  insurance  risks  are  usually  taken 
by  individuals. 

That  the  Imf>erial  Parliament  had  no  doubt  as  to  fire  insurance 
companies  being  traders,  and  their  business,  a  trade,  api^ears  from  the 
Joint  Stock  Companies  Act  (7  and  8  Vic,  Ch.  110),  and  the  Companies 
Act  of  1862,  by  the  former  of  which  all  assurance  companies  or  asso- 
ciations— whether  for  the  purpose  of  insurance  on  lives,  or  against  any 
contingency  involving  the  duration  of  life,  or  against  the  risk  of  loss  or 
damage  hy  fire,  or  by  storm  or  by  other  casualty,  or  against  the  risk  of 
loss  or  damage  to  ships  at  sea  or  on  a  voyage,  or  to  their  cargoes,  or  for 
granting  or  purchasing  annuities  on  lives — are,  all  alike,  brought  under 
the  Act,  and  are  obliged  to  be  registered  under  the  Hoard  of  Trade,  and 
by  the  latter  of  which  all  were  alike  obliged  to  furnish  half-yearly  to 
the  Board  of  Trade  a  full  statement  of  the  liabilities  and  assets  of  the 
companies,  and  by  which  also  the  commercUU  privilege  of  limited 
liability  was  extended  to  them.  Neither  do  the  members  of  the  Mer- 
cantile Law  Commission  appointed  in  1853,  nor  the  legal  and  mercan- 
tile gentlemen  to  whom  questions  were  submitted  by  that  commission, 
appear  to  have  had  any  doubt  upon  the  point. 


28G  B.  N.  A.  ACT,  1867 — SECT.  92,  §  13,  provincial  legislative  power. 

Against  this  position,  supported  by  the  above  vast  concurrence  of 
opinion,  and  by  the  reason  of  the  thing,  we  have  been  referred  to  some 
observations  reported  to  have  been  made  by  Mr.  Justice  Field,  in  the 
Supreme  Court  of  the  United  States,  in  Paul  v.  Virginia  (8  Wallace, 
168) ;  but  Mr.  Justice  Field  himself  explains,  in  the  Pensacola  Tele- 
graph Co.  V.  Western  Telegraph  Co.  (96  U.  S.,  S.  C,  21),  that,  all  that 
was  decided  or  intended  to  be  decided  in  Paid  v.  Virginia,  was : 

"That  the  power  of  Coniiress  to  reG:ul;ito  commerce  was  not  affected  by  tlie 
*•  fnct  tliiit  such  commerce  wns  carried  on  by  Corponitions,  but  that  a  coiitr;ict 
"of  insurance,  made  by  a  Corporation  of  one  State  upon  property  in  another 
'*  State,  was  not  a  transaction  of  interstate  commerce." 

The  Parliament  of  Old  Canada,  which  comprised  the  territory  now 
constituting  the  Provinces  of  Quebec  and  Ontario,  when  applying  to  the 
Imperial  Parliament  for  the  passage  of  the  B.  N.  A.  Act,  was  not 
ignorant  that  by  the  Civil  Code  of  Lower  Canada  (which  was  enacted 
into  law  by  an  Act  of  the  Parliament  of  Old  Canada)  the  contract  of 
fire  insurance,  when  made  for  a  premium  by  persons  carrying  on  the 
business  of  insurers,  is  a  commercial  contract.  It  was,  therefore,  upon 
the  same  basis  as  marine  insurance,  which,  by  the  same  article  2,470, 
of  this  Code,  is  declared  to  be  always  a  commercial  contract ;  and  this 
is  given  not  as  a  new,  but  as  an  old  law.  Now,  it  is  impossible  to 
conceive  that  the  B.  N.  A.  Act  contemplated  dealing  with  the  same 
subject,  as  a  branch  of  trade  and  commerce  in  one  Province  of  the 
Dominion,  and  in  another,  as  not — in  one,  as  subject  to  the  Dominion 
Parliament,  in  another,  to  the  Local  Legislature. 

In  England,  fire  insurance  has  always  been  regarded  to  be  a  trade 
equally  with  marine  insurance,  and  to  have  emanated  from  the  latter, 
and  to  be  governed  by  the  same  principles  and  the  same  mercantile  law 
as  governed  marine  insurance.  There  can,  therefore,  be  no  doubt  that 
in  the  contemplation  of  the  B.  N.  A.  Act,  all  insurance,  whether  of 
lives,  or  of  real  or  personal  property,  and,  whether  against  risk  by  fire 
on  land  or  sea,  or  by  storm  on  land  or  sea,  or  by  any  other  casualty, 
must  be  equally  regarded  as  branches  of  trade  and  commerce,  and  must, 
all  alike,  be  under  the  jurisdiction  of  the  Dominion  Parliament.  There 
can  be  no  doubt  that  the  object  of  the  B.  N.  A.  Act,  in  placing  "any 
matter  coming  within "  the  term  "  regulation  of  trade  and  com- 
merce" under  the  exclusive  control  of  the  Dominion  Parliament,  was, 
to  secure  a  perfect  uniformity  in  all  the  Provinces  of  the  Dominion  as 
to  all  matters  whatsoever  affecting  all  trades,  as  an  essential  condition 
to  the  prosperous  caiTying  on  of  trade,  and,  to  prevent  all  possible  inter- 
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ference  or  intermeddling  with  any  trade ;  which,  diverse  local  views 
entertained  in  the  ditlerent  Provinces  of  the  Dominion,  might  be  dis- 
posed to  attempt  if  the  subject  were  placed  under  local  jurisdiction 
— whether  by  prescribing  a  particular  form  of  contract  and  prohibiting 
any  other  being  used  ;  or  by  prescribing  a  particular  mode  of  execution 
of  the  contract ;  or  by  assuming  to  dictate  in  any  other  manner,  as  to 
the  manner  in  which,  or  the  terms  subject  to  which,  trading  companies 
or  other  persons  engaged  in  any  particular  trade,  should  be  permitted 
to  carry  on  such  trade. 

The  inconveniences  which  would  attend  the  carrying  on  fire  insur- 
ance business,  may  well  be  conceived  to  be  highly  itijurious  to  the  inter- 
ests of  persons  engaged  in  that  tmde,  if  they  should  be  restrained  from 
entering  into  contracts  in  the  terms  in  which  persons  desirous  of  having 
their  property  insured  might  be  willing  to  contract  with  them  ;  and  if  they 
should  be  compelled  to  give  up  business,  unless  they  adopted  a  particular 
form  of  contract,  executed  in  a  particular  manner  and  subject  to  parti- 
cular conditions  totally  different  in  each  Province  ;  and  if  they  should 
be  subjected  to  different  penalties,  forfeitures,  and  consequences,  if  each 
of  the  forms  prescribed  in  each  should  not  be  followed.  So,  likewise, 
how  inconvenient  it  would  be  if  companies  emjwwered,  as  many  are  to 
carry  on  marine  as  well  as  fire  insurance,  should,  as  to  one  contract,  be 
subject  to  the  Dominion  Parliament,  and,  as  to  the  other,  to  a  Local 
Legislature. 

Now,  that  the  Act  under  consideration,  which  assumes  to  prohibit 
all  fire  insurance  companies — whether  composed  of  foreigners  or  of 
British  subjects,  and  whether  incorporated  by  foreign  States,  or  by  the 
Imperial  Parliament — from  carrying  on  their  trade  in  the  manner 
authorized  by  their  respective  charters  of  incorporation  ;  and  from  enter- 
inc;  into  such  contracts  as  persons  willing  to  deal  with  them  may  agree 
ui)on ;  or  from  entering  into  any  contract  in  the  way  of  their  tmde  sub- 
ject to  any  other  conditions  or  in  any  other  form  than  prescribed  by 
the  Statute  and  provides ;  that  in  default  of  adopting  the  prescribed 
form,  the  parties  contracting  with  them  (although  violating  all  the 
conditions  ujwn  which  alone  the  comj)anies  entered  into  the  contracts) 
shall  recover  against  the  companias,  notwithstanding  that,  in  the  con- 
tracts in  fact  entered  into,  they  had  consented  that,  in  the  event  which 
has  hap|>ened,  the  companies  should  incur  no  liability — that  such  an 
Act  is  one  which  assumes  to  regulate  and  control,  and,  in  a  very  marked 
manner,  to  interfere  with  the  trade  of  fire  insurance,  does  not  admit  of 
a  doubL  
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The  mischief  of  this  legislation  lies  deeper  than  appears  upon  the 
surface.  The  germ  of  that  mischief  appears  in  the  judgments  of  some 
of  the  learned  Judges  of  the  Court  of  Appeal  in  Ontario,  and  was  more 
fully  developed  by  the  Attorney-Gt-neral  of  Ontario  in  his  argument 
before  us,  in  Johnston  v.  The  Wesferri  Afisurance  Company ;  the  logi- 
cal result  of  which,  if  well  founded,  would  be  to  undermine  the  fabric 
which  the  B.  N.  A.  Act  designed  to  erect. 

In  the  Citizens*  Assurance  Company  v.  Parsons,  one  of  the  learn- 
ed Judges  of  the  Court  of  Appeal  in  Ontario  makes  use  of  the  following 
language : 

"  The  Parliament  of  the  Dominion  has  no  power  to  authorize  a  Com- 
pany, (that  is,  a  Fire  Insurance  Company)  of  its  creation,  to  make  con- 
tracts in  Ontario,  except  such  as  the  Legislature  of  that  Province  may 
choose  to  sanction  ;  they  (that  is,  the  Legislature  of  the  Province)  may,  if 
they  think  proper,  exclude  such  corporation  from  entering  into  con- 
tracts of  Insurance  here,  altogether,  or  they  may  exact  any  security 
which  they  may  deem  reasonable  for  the  performance  of  its  contracts." 

"  The  artificial  being  created  by  the  charter  is  authorized  to  make 
such  contracts  as  come  within  its  designated  purposes  ;  but  the  Legis- 
lature granting  the  charter  can  give  no  privileges  to  be  exercised  within 
any  of  the  Provinces,  except  with  their  assent  and  recognition,  and  it 
follows,  as  a  matter  of  course,  that  these  may  he  granted  upon  such 
terms  and  conditions  as  the  Provinces  think  fit  to  impose." 

"  Within  their  respective  limits,  each  Legislature  is  supreme  and  free 
from  any  control  by  the  other.  The  Dominion  Parliament  has  no 
more  authority  to  regulate  contracts  of  this  nature  (that  is  to  say,  con- 
tracts of  Fire  Insurance),  within  any  of  the  Provinces,  than  has  the 
Legislature  of  the  Province  to  attempt  to  regulate  promissory  notes  or 
bills  or  bills  of  exchange.  The  terms  upon  which  insurance  business 
is  to  be  carried  on  within  the  Province  is  a  matter  coming  exclu- 
sively within  the  powers  of  the  Local  Legislature,  and  any  legislation 
on  the  subject  by  the  Dominion  would  be  ultra  vires.  The  Local 
Legislature  has  the  exclusive  discretion  as  to  the  conditions  under 
which  it  (that  is,  the  business  of  insurance)  shall  be  carried  on  within 
the  confines  of  this  Province." 

If  this  be  law,  it  must  be  admitted  that  the  imputation  charged 
against  the  Dominion  Parliament — that  they  have  encroached  upon  the 
jurisdiction  of  the  Local  Legislatures — is  well  founded ;  in  fact,  it  may 
be  admitted  that  in  every  session  of  the  Parliament's  existence  it  has 
passed  Acts  which,  if  the  above  be  law,  would  have  to  be  pronounced 
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to  be  ultra  vire^,  to  the  extent  of  invalidating  from  30  to  40  Acts.  If 
the  Local  Legislature  had  jurisdiction  to  pass  the  Act  under  consider- 
ation, it  is  obvious  that  it  has  the  like  jurisdiction  over  all  other  trades, 
80  that  what  is  asserted  on  behalf  of  the  Local  Legislatures  is  the  exclu- 
sive i^ght  to  legislate  in  such  a  manner  as  to  regulate  and  control 
all  trades,  and  to  exclude  "  if  tliey  think  proper,''  all  persons  and 
corporations^  as  well  foreign  as  domestic,  from  carrying  on  their 
resjyective  trades  within  tJte  Province  of  Ontario.  The  Local  Legis- 
latures have  the  right  to  so  legislate,  if  they  have  power  to  pass  the 
Act  under  consideration.  But  they  have  only  the  like  power  in  each 
case ;  they  have  no  more  power  or  jurisdiction  to  pass  the  one  species 
of  Act  than  the  other  ;  they  have  no  more  power  or  jurisdiction  to  pass 
an  Act  to  regulate  or  control  the  terms  under  which  a  trade  may  be 
carried  on,  than  they  have  to  prohibit  it  altogether  from  being  carried 
on  within  the  limits  of  the  Province.  The  former  power  is  indeed  but 
the  exercise  of,  and  is  comprehended  in,  the  latter ;  for  an  Act  to  regu- 
late and  control  a  trade,  is  in  effect,  to  prohibit  the  carrying  on  of  the 
trade  at  all,  otherwise  than  upon  and  subject  to  the  prescribed  regula- 
tions ;  but  the  right  to  exclude,  for  example,  foreign  traders,  be  they 
corporations  or  individuals,  from  carrying  on  their  trade  in  a  country, 
can  only  be  asserted  in  virtue  of,  and  as  incident  to,  Supreme  National 
Sovereignty.  An  Act  of  exclusion,  equally  with  an  Act  to  control  and 
regulate  the  manner  in  which  a  trade  shall  be  carried  on,  can  only  be 
vindicated  upon  the  principles  governing  what  is  called  the  Comity  -i 
Nations,  the  administration  of  which,  belongs  exclusively  to  Stipreme 
National  Sovereignty.  Now  the  Provinces  of  the  Dominion  of  Can- 
ada, by  the  wise  precaution  of  the  founders  of  our  Constitution,  are  not 
invested  with  any  attribute  of  National  Sovereignty.  The  framers  of 
our  Constitution,  having  before  their  eyes  the  exi>erience  of  the  United 
States  of  America,  have  taken  care  that  tho  H.  N.  A.  Act  should  loave 
110  doubt  upon  this  subject. 

Within  this  Dominion,  the  right  of  exercise  of  National  Sovereignty 
is  vested  solely  in  Her  Majesty,  the  Supreme  Sovereign  Head  of  the 
State,  and  in  the  Parliament  of  which  Her  Majesty  is  an  integral  part; 
these  powers,  are,  within  this  Dominion,  the  sole  administrators  and 
guardians  of  the  Comity  of  Xations,  To  prevent  all  jwssibility  of  the 
Local  Legislatures  creating  any  diniculties,  embarrassing  to  the  Domi* 
nion  Government,  by  presuming  to  interfere  in  any  matter  affecting 
trade  and  commerce,  and  by  so  doing,  violating,  it  might  be,  the  Comity 
of  Nations,  all  matters  coming  within  those  subjects  are  placed  under 
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the  exclusive  jurisdiction  of  the  Dominion  Parliament.  That  the  Act 
in  question  does  usurp  the  jurisdiction  of  the  Dominion  Parliament,  I 
entertain  no  doubt.  The  logical  result  of  a  contrary  decision  would 
afford  just  grounds  to  despair  of  the  stability  of  the  Dominion. 

The  object  of  the  B.  N.  A.  Act  was  to  lay  in  the  Dominion  Consti- 
tution the  foundations  of  a  Nation,  and  not  to  give  to  Provinces  carved 
out  of,  and  subordinated  to  the  Dominion,  anything  of  the  nature  of  a 
National  or  qu<i8i  National  existence. 

True,  it  may  be,  that  the  Acts  of  the  Local  Legislatures  affecting 
the  particularly  enumerated  subjects  placed  by  the  B.  N.  A.  Act  under 
their  exclusive  control,  if  not  disallowed  by  the  Dominion  Government, 
are  supreme,  in  the  sense  that  they  cannot  be  called  in  question  in 
any  Court,  but  this  supremacy  is  attributable  solely  to  the  authority 
of  the  B.  N.  A.  Act,  which  has  placed  those  subjects  under  the 
exclusive  control  of  the  Local  Legislatures,  and  is  not,  in  any  respect, 
enjoyed  as  an  incident  to  National  Sovereignty. 

To  enjoy  the  supremacy  so  conferred  by  the  B.  N.  A.  Act,  these 
Local  Legislatures  must  be  careful  to  confine  the  assumption  of  the 
exercise  of  powers  so  conferred  upon  them  to  the  particular  subjects 
expressly  placed  under  their  jurisdiction,  and  not  to  encroach  upon 
subjects,  *  which,  being  of  national  importance,  are  for  that  reason 
placed  under  the  exclusive  control  of  the  Parliament. 

How  the  species  of  legislation,  which  appears  upon  the  Statute  Books 
upon  the  subject  of  Insurance  and  Insurance  Companies,  came  to  be 
recognized  (by  which  it  would  seem  as  if  the  Parliament  and  the 
Legislatures  had  been  attempting  to  make  among  themselves  a  parti- 
tion of  jurisdiction,  for  which  the  B.  N.  A.  Act  gives  no  warrant  what- 
ever), appears  to  me  very  strange ;  for,  it  surely  cannot  admit  of  a 
doubt  that  no  Act  of  the  Dominion  Parliament  can  give  to  the  Local 
Legislatures  jurisdiction  over  any  subject,  which,  by  the  B.  N.  A.  Act, 
is  placed  exclusively  under  the  control  of  Parliament,  and,  as  the 
Parliament  cannot  by  Act  or  acquiescence  transfer  to  the  Local 
Legislatures  any  subject  placed  by  the  B.  N.  A.  Act  under  the 
exclusive  control  of  Parliament,  so  neither  can  it  take  from  the  Local 
Legislatures  any  subject  placed  by  the  same  authority  under  their 
exclusive  control.  There  is  nothing  in  the  B.  N.  A.  Act  to  justify  the 
conclusion  that  the  subject  of  insurance  is  placed  under  the  concurrent 
jurisdiction  of  the  Local  Legislatures  and  of  the  Parliament;  if  it 
were,  the  latter,  could  itself  apply  the  necessary  remedy  by  an  Act 
controlling  the  legislation  of  the  former.     The  subject  then,  not  being 
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one  of  concurrent  jurisdiction,  must  be  under  the  exclusive  control, 
either  of  the  rurliunient  or  of  the  Local  Legislatures ;  there  can  be  no 
partition  of  the  jurisdiction. 

It  is  impossible  to  estimate  the  embarrassments  which  will  be  occa- 
sioned by  the  species  of  legislation  which  has  been  adopted,  if  not 
promptly  checked  and  corrected.  The  only  way  of  correcting  the  evil 
is  to  determine  by  an  irreversible  judicial  decision,  to  which  authority 
the  exclusive  jurisdiction  belongs,  namely,  whether  to  the  Parliament 
or  to  the  Local  Legislatures.  In  my  judgment,  it  belongs,  without 
doubt,  to  the  Parliament. 

The  arrival,  by  the  majority  of  this  Court,  at  a  contrary  conclu- 
sion, will  justly  expose  their  judgment  to  the  imputation  that  it  will 
be  impossible  to  reconcile  that  judgment  with  the  princijJes  ujx)n 
which  Severn  v.  the  Queen,  and,  The  City  of  Frederictori  v.  the  Queen, 
have  been  decided  ;  and  that  it  will  have  the  effect  of  unsettling,  rather 
than  of  settling  the  law,  upon  a  most  grave  constitutional  question. 

FouRNlER.  J.,  nftcr  Rtatin<r  tlie  facts  a?  shown  at  the  boirinninjsr  of  the  oaise 
p.  2G9,  expressed  himself  as  follows,  in  ;;iving  the  jud«:njent  of  the  Court :  — 

This  synopsis  of  the  law  shows  that  it  was  not  intended  to  do  more 
than  to  establish  the  proof  to  \)e  given  in  certain  cases,  and  to  declare 
what  shall  be,  in  the  Province  of  Ontario,  the  conditions  which  all 
contracts  of  insurance  shall  be  subjected  to,  in  accordance  with  the 
law.  These  provisions  entirely  relating  to  civil  law,  do  not,  in  any  way, 
prohibit  the  commerce  of  the  assurera,  neither  do  they  declare  that  the 
policies  which  they  issue  are  null  and  void.  They  are  just  and 
reasonable  conditions,  and,  in  fact,  are  almost  similar  to  the  conditions 
adoi)ted  by  the  majority  of  insurance  companies.  How  then  can  it  be 
said  that  this  legislation  in  any  wise  refers  to  the  power  of  regulating 
trade  and  commerce  ?  The  subject  matter  to  which  it  is  applicable  is 
the  contract  of  insurance,  and  does  not  that  belong  to  the  civil  law,  and 
does  it  not  come  under  the  jurisdiction  assigned  to  the  Provinces,  by 
paragra])h  thirteen  of  section  92  of  the  Hritisli  North  America  Act, 
— ••  Property  and  Civil  Kight«  T  " 

No  doubt  the  contract  of  insurance  is  extonsiv«*ly  avaihMi  oi  m  com- 
merce as  well  as  by  non-traders,  but,  the  object  of  a  contract,  does  not 
change  its  character.  Whatever  may  be  its  object,  the  contract  of 
insurance  is,  nevertheless,  a  contract  of  indemnity,  which  is  similar  to  a 
contract  of  guarantee,  and,  as  such,  belongs  to  the  civil  law.  In 
commerce,  contracts  of  sale,  of  exchange,  and  of  bail  are  constantly 
employed  and  executed.     Does  it  follow  that  any  legislation  in  reference 
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thereto  must  l>e  considero(l  as  being  a  regulation  of  commerce  ?  If  this 
be  so,  if  everything  which  has  reference  to  commerce  could  for  this 
reason  come  under  the  exclusive  control  of  the  Federal  power,  the 
greater  portion  of  the  powers  of  the  Provinces  would  thus  become  of 
no  avail,  for  "  commerce  "  in  its  most  comprehensive  meaning  extends  to 
everything.  It  is,  as  defined  by  a  French  author,  "  C'est  echange  de 
produits  et  de  service.  C'est  en  derniere  analyse  le  fonds  meme  de  la 
societe." 

It  is  evident  that  this  word  cannot  have  in  our  Constitutional  Act 
such  an  extensive  meaning. 

In  order  to  determine  the  meaning  of  the  words  "  Trade  and  Com- 
merce,"  (§  2  of  Section  91,)  they  should  not  be  read  alone,  but,  on  the 
contrary,  they  should  be  taken  in  connection  with  the  whole  of  the 
provisions  of  the  Constitutional  Act,  in  order  to  arrive  at  a  conclusion 
conformable  to  the  spirit  of  the  Act  and  to  give  effect  to  all  its  provi- 
sions. 

In  the  case  of  Severn  v.  The  Queen,  I  relied  on  the  definition  given 
by  C.  J.  Marshall  of  the  words  "  Regulation  of  Commerce  "  (which  are 
in  the  Constitution  of  the  United  States)  as  follows  :  "  That  is,  thfe 
power  to  regulate — that  is,  to  prescribe  the  rule  by  which  commerce  is 
to  be  governed.  This  power,  like  all  others  vested  in  Congress,  is 
complete  in  itself ;  may  be  exercised  to  its  utmost  extent,  and  acknow- 
ledges no  limitations,  other  than  those  which  are  prescribed  by  the 
Constitution."  I  still  adhere  to  the  correctness  of  this  definition.  If 
we  take  it  in  its  entirety,  it  is  applicable  to  the  question  now  under 
consideration,  and  will  help  us  to  solve  it.  We  must,  above  all,  not 
lose  sight  of  the  last  words,  "  and  acknowledges  no  limitations  other 
than  those  which  are  prescribed  by  the  Constitution."  This  restriction 
indicates  that  it  is  in  the  Constitution  alone  that  the  limitations  of  the 
power  to  regulate  commerce  will  be  found.  After  giving  this  power  to 
the  Federal  Parliament  by  Paragraph  2,  Section  91,  the  Statute  gives  to 
the  Provinces,  legislative  control  over  property,  civil  rights,  and  matters 
of  a  merely  local  and  private  nature.  This  special  power,  exclusively 
assigned  to  the  Provinces,  cannot,  by  the  terms  of  the  Constitution  itself 
be  considered  as  coming  under  the  power  of  regulating  commerce. 
The  regulation  of  trade  and  commerce  must  necessarily  mean  something 
else  than  legislation  on  property  and  civil  rights,  subjects,  which  belong 
exclusively  to  the  Local  Legislature.  In  exercising  its  power,  the 
Federal  Parliament  no  doubt  has  the  right  to  incidentally  entertain 
those  matters  which  are  under  the  jurisdiction  of  the  Provinces,  but 
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this  power  cannot  extend  any  further  than  to  what  is  just  and  reasonable 
and  necessary,  in  order  to  legislate  for  commercial  purposes  only.  The 
Federal  Parliament  could  not,  therefore,  under  the  pretence  of  legisla- 
ting on  commerce,  entirely  control  a  subject  matter  which  comes  under 
the  jurisdiction  of  the  Provinces.  Any  legislation  having  reference  to 
the  regulation  of  commerce  must  be  complete,  but  it  need  not  necessarily 
destroy  the  jurisdiction  of  the  Provinces  over  that  part  of  the  subject 
matter  which  is  not  affected  by  such  legislation. 

If  this  were  not  the  case,  whenever  the  Federal  power,  in  exercise 
of  its  authority  over  commerce,  should  legislate  in  such  a  manner  as  to 
indirectly  affect  property  and  civil  rights,  it  would  follow,  that  all  legis- 
lation over  the  subject  matter  would  belong  exclusively  to  the  Federal 
Parliament,  and  the  legislative  power  of  the  Provinces  over  the  same 
matter  would  ceose  to  exist.  The  decision  of  the  Privy  Council,  in  the 
case  of  U  Union  St.  Jacques  v.  Belisle  {L.  R.  6,  P.  C.  36),  has 
enunciated  a  principle  which,  applied  to  this  case,  enables  us  to  recon- 
cile the  exercise  of  their  respective  powers,  by  the  Federal  Parliament 
and  Provincial  Legislatures.  If  this  construction  is  not  the  ])roper  one, 
what  would  be  the  consequence  of  legislation  on  the  subject  of 
marriage  ?  The  Federal  Government  has  jurisdiction  over  marriage  and 
divorce ;  tlie  jurisdiction  of  the  Provinces  is  limited  to  the  solemnization 
of  marriage,  which  means  the  formalities  required  previous  to  marriage. 
Now  the  general  expression,  "  marriage  and  divorce,"  literally  inter- 
preted, is  susceptible  of  a  very  extensive  meaning.  Could  the  Fedei-al 
Parliament,  in  such  a  case,  on  the  ground  that  the  legislation  over 
marriage  is  assigned  to  it,  extend  its  jurisdiction  so  as  to  regulate  the 
civil  conditions  of  the  contract,  such  as  dower,  community  of  goods,  and 
thus  exclude  the  jurisdiction  of  the  Provinces  over  that  portion  of  the 
civil  law.  On  the  contrary,  is  it  not  evident  that  the  Federal  Parliament 
should  confine  its  legislation  strictly  to  the  conditions  which  have 
reference  to  the  ca^mcity  or  incajmcity  of  contracting  marriage,  and  to 
reasons  for  prohibition,  and  to  other  conditions  relating  to  the  character 
of  that  contract,  without  int^irfering  with  the  civil  rights  appertaining 
thereto.  This  general  expression,  in  paragraph  26,  section  91, 
"  Marriage  and  Divorce,"  gives  us  another  example  of  the  use  made 
in  the  Constitutional  Act  of  expressions  which  must  have  a  limited 
meaning  by  the  other  provisions  of  the  same  Act.  Cannot  the  same 
process  of  reasoning  apply  in  construing  the  power  of  regulating  trade 
and  commerce  T 

lu  order  to  reconcile  the  exercise  of  these  powers,  I  have  arrived  at 
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the  conclusion,  in  a  case  such  as  the  one  now  under  consideration,  tliat 
the  Provincial  jurisdiction  is  only  limited  by  the  exercise  by  the 
Federal  Parliament  of  its  power,  in  so  far  as  the  latter  is  competent  to 
exercise  it,  and  that,  the  Province  can  still  exercise  its  power  over  that 
portion  of  the  subject  matter  over  which  it  has  jurisdiction,  provided 
the  Provincial  Legislation  does  not  directly  conflict  with  the  Federal 
Legislation.  This  interpretation  seems  to  be  supported  by  the  follow- 
ing authority — Story  Ist  Vol.  Stat,  d;  Const.  Law,  Sec.  1,067  :  "  A 
grant  of  power  to  regulate,  necessarily  excludes  the  action  of  all  others 
who  would  perform  the  same  operation  on  the  same  thing."  The  ques- 
tion therefore  is, — is  there  any  Federal  legislation  on  the  same  subject — 
smi-e  operation  on  the  savie  thing  ?  It  is  quite  true  that  the  Parliament 
of  Canada  has  passed  several  statutes  relating  to  insurance  companies, 
prior  and  subsequent  to  the  law  now  under  consideration.  Without 
wishing  to  enter  into  a  minute  examination  of  this  legislation,  I  w  11. 
however,  refer  to  some  of  its  principal  provisions,  in  order  to  shew  that 
there  is  no  conflict  between  the  Federal  laws  and  the  Statute  passed  by 
the  Legislature  of  Ontario.  The  Statute  40  Vic.  Ch.  42,  which  amends, 
consolidates  and  repeals  the  previous  legislation  (the  first  Act  being  31 
Vic.  Ch.  48),  passed  by  the  Federal  Parliament,  in  reference  to  the 
subject  matter  of  insurance,  enacts  several  provisions,  the  object  of 
which  is  clearly  to  protect  the  public  against  any  loss  which  might 
result  from  companies  being  irresponsible.  The  companies  to  which 
this  legislation  applies  are  first  obliged  to  take  out  a  license,  without 
which  they  cannot  transact  any  business.  They  must  afterwards  deposit 
in  the  hands  of  the  Minister  of  Finance  the  sam  of  $100,000  as  secur- 
ity for  the  holders  of  their  policies  of  insurance.  They  must  also  file 
in  the  Department  of  Finance,  and  also  in  the  offices  of  the  Superior 
Courts  having  jurisdiction  where  they  transact  business,  a  copy  of  their 
charter  of  incorporation,  as  well  as  a  power  of  attorney  on  the  part  of 
the  Company  to  its  principal  manager  in  the  form  prescribed,  with 
a  declaration  that  the  service  of  any  writ  or  proceeding  against  the  Com- 
pany can  be  made  at  the  office  of  such  agent  or  manager.  They  must 
as  well  furnish  complete  and  detailed  statistics  of  their  business,  and 
notify  any  change  with  respect  to  their  head  office,  give  notice  that 
they  have  obtained  a  license,  and  also  notify  when  they  cease  to  do 
business.  Special  provisions  are  enacted,  with  a  view  of  winding  up 
such  companies  in  case  of  their  insolvency.  Lastly,  they  are  subject 
to  the  inspection  and  supervision  of  an  inspector,  who  is  given  sufficient 
authority  for  the  carrying  out  of  the  provisions  of  the  Act. 
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These  provisions,  it  is  clear,  have  nothing  whatever  to  do  with  res- 
pect to  the  coiitnict  of  insurance,  but  are  only  for  the  purpose  of  sub- 
jecting the  insurer,  in  the  exercise  of  his  trade  as  such,  to  certain  regu- 
lations  established  for  the  protection  of  the  public.  This  legislati(jn  does 
not  impose  any  conditions  which  necessarily  form  part  of  the  contract. 
We  find,  therefore,  that  the  Federal  legislation  does  not  in  anywise 
affect  the  nature  of  the  contract  of  insurance,  nor  the  conditions  form- 
ing part  of  such  contract,  and  that  the  legislation  of  Ontixrio,  now 
under  consideration,  deals  exclusively  with  that  subj-'ct, — both  legis- 
lations deriving  their  respective  powers  from  different  sources  —the 
first  from  the  power  of  regulating  trade  and  commerce,  and  the  other 
from  the  power  of  legislating  over  civil  rights  and  property.  Why,  if 
the  provisions  of  these  laws  are  neither  conflicting  nor  antagonistic  to 
one  another,  can  we  not  hold  that  both  are  constitutional  ?  I  see  between 
them,  no  conflict,  no  obstacle,  to  their  being  carried  into  operation. 

This  view  of  the  case  is  supported  by  tlie  following  authority, 
Pomeroy  on  Constitutional  Law,  page  218,  "  So,  if  a  State,  in  passing 
laws  on  subjects  acknowledged  to  be  within  its  control,  and  with  a  view 
to  those  subjects,  shall  adopt  a  measure  of  the  same  character  with  one 
which  Congress  may  adopt,  it  does  not  derive  its  authority  from  the 
particular  power  which  has  been  granted,  but  from  the  other  which 
remains  with  the  State,  and  may  be  executed  by  the  same  means.  All 
experience  shews  that  the  same  measures,  or  measures  scarcely  dis- 
tinguishable from  each  other,  may  flow  from  distinct  powers ;  but  this 
does  not  prove  that  the  powers  themselves  are  identical.  Although 
the  means  in  their  execution  may  sometimes  approach  each  other  so 
nearly  as  to  be  confounded,  there  are  other  situations  in  which  they  are 
sufficiently  distinct  to  establish  their  individuality." 

Although  it  is  possible  to  thus  reconcile  these  legislations,  is  it  not 
evident,  however,  that  the  Act  passed  by  the  Legislature  of  Ontario, 
relatin<?  exclusively  to  the  proof  to  be  made  in  case  of  loss,  and  to  the 
nature  of  the  conditions  of  contracts  of  insurance  effected  in  the  Pro- 
vince of  Ontario,  is  intra  vires  t  for  the  issuing  of  a  policy  of  insurance 
is  not  necessarily  a  commercial  transaction  ;  it  is  certainly  not  one,  on 
the  part  of  the  assured,  although,  by  the  Civil  Code  of  the  Province  of 
Quebec,  it  is  a  commercial  transaction  on  the  part  of  the  assurer. 
Pardessus,  Droit  Commercial,  says  : — "  Elles  (les  ^inventions  d'assu- 
rance)  ne  sont  pas,  f>ar  leur  nature,  des  actes  de  commerce  de  la  part  de 
oeux  qui  se  font  assurer — mais  comme  presque  toujours  de  la  part  de 
oeux  qui  assurent  elles  sont  de  yicitahlM  sp^eulations,  cest  sous  oe 
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point  de  vue  que  nous  les  consid^rons  comme  actes  de  commerce  et  que 
nous  avons  cru  devoir  en  faire  connaitre  les  principes."  It  is  the  same 
in  England ;  insurance  is  a  commercial  transaction,  although  the  con- 
tract of  insurance  itself  forms  part  of  the  civil  law.  In  our  Constitu- 
tional Act  I  cannot  find  anywhere,  that  commercial  law  is  under  the 
jurisdiction  of  the  Domiuion ;  it  seems  to  me,  on  the  contrary,  that  the 
Act,  by  assigning  specifically  to  the  Dominion,  legislative  control  over 
a  part  of  the  commercial  law,  such  as  any  law  on  Navigation,  Banking, 
Bills  of  Exchange,  Promissory  Notes,  and  Insolvency,  has  left  the 
residue  to  the  jurisdiction  of  the  several  Provinces  as  coming  under  the 
head  "  civil  law." 

In  this  view  of  the  case,  the  Act  now  under  consideration  would 
derive  its  authority  from  the  power  of  the  Provinces  to  legislate  on  civil 
rights.  It  is  on  this  principle  that  the  case  of  Paul  v.  Virginia  (8 
Wallace  168)  was  decided.  A  law  passed  by  the  State  of  Virginia 
enacted  that  Insurance  Companies,  not  having  been  incorporated  under 
the  laws  of  the  State,  could  not  transact  any  business  within  the  limits 
of  the  State  without  previously  taking  out  a  license  and  depositing  a 
certain  sum  as  security  for  the  rights  of  the  assured.  The  plaintiff'  con- 
tended that  the  law  was  unconstitutional,  because  it  was  contrary  to 
the  power  of  Congress  to  regulate  trade  and  commerce.  Mr.  Justice 
Field,  who  delivered  the  judgment  of  the  Court,  makes  use  of  the 
following  language  : 

Issuini;  a  policy  of  insurance  is  not  a  trans  iction  of  comftjerce.  The  policies 
are  simply  contracts  of  indemnity  ugainst  loss  by  fire,  entered  into  between  the 
Corporation  and  the  assured  for  a  con^^ideration  paid  by  the  latter. 

According  to  this  decision,  the  Legislature  of  Ontario  had  power  to 
pass  the  law  in  question  as  being  a  part  of  civil  law. 

But  there  is  also  another  argument  which  I  consider  conclusive  ; 
it  is,  as  will  be  seen  hereafter,  the  recognition  by  the  Federal  Parlia- 
ment of  the  right  of  the  Local  Legislatures  to  legislate  on  this  subject. 
Although,  by  paragraph  11  of  section  92,  power  is  given  to  the 
Provinces  to  incorporate  companies  for  provincial  objects,  it  has, 
however,  been  contended  that  these  words  are  not  sufficient  to  com- 
prise the  power  to  incorporate  Insurance  Companies.  The  terms, 
however,  are  sufficiently  comprehensive  to  include  Insurance  Companies. 
If  it  is  objected  that  the  object  of  an  Insurance  Company  is  not 
Provincial,  in  the  sense  that  its  object  has  not  an  interest  for  the 
whole  Province,  that  is  to  say,  a  public  interest ;  I  answer,  by  saying 
timt  the  object  is  to  transact  business  throughout  the  Province,     This 
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must  be  the  interpretation  to  be  given  to  these  words,  if  they  are  to 
have  any  signification  whatever.  They  certainly  would  have  no 
meaning  whatever,  if  they  were  interpreted  as  giving  the  power  only 
of  incorporating  companies  having  a  public  Provincial  interest.  Such 
an  interpretation  would  be  equivalent  to  saying  that  the  Government 
could  delegate  its  functions  to  corporations,  and  have  them  exercised 
by  them,  and  that  they  have  no  power  to  incorporate  companies  for 
the  purpose  of  commerce,  industry,  trade,  &c.,  &c.  They  certainly 
have,  in  my  opinion,  that  power,  provided  the  companies  thus 
incor|X)rated,  confine  their  operations  within  the  limits  of  such  Province. 
If  they  desire  to  go  outside  of  the  Province,  they  come  under  the  pro- 
visions of  the  Federal  law,  to  which  they  must  conform,  and  which 
contains  special  provisions  for  such  event. 

This  power  of  incorporating  companies,  exercised  by  the  Legisla- 
ture of  Ontario,  has  been  recognized  by  Fedeml  legislation,  as  belong- 
ing to  Provincial  Legislatures.  Sec.  28  of  40  Vic.  Ch.  42,  enacts : 
"  This  Act  shall  not  apply  to  any  company  within  the  exclusive  control 
of  any  one  of  the  Provinces  of  Canada,  unless  such  company  so 
desires,  and  it  shall  be  lawful  for  any  such  company  to  avail  itself  of 
the  provisions  of  this  Act,  and  if  it  do  so  avail  itself,  such  company 
shall  have  the  power  of  transacting  its  business  of  insurance  throughout 
Canada." 

The  first  section  of  this  Act  makes  the  laws  respecting  insolvency 
applicable  to  insurance  companies  incorporated  by  the  Parliament  of 
Canada,  as  well  as  to  those  incorporated  prior  to  and  after  Confedera- 
tion, by  the  Legislature  of  any  Province  now  constituting  Canada. 
We  also  find  in  the  30th  section  of  the  same  Act  another  recognition 
of  the  power  of  the  Provinces  to  legislate  on  the  subject  of  insurance. 
Doubts  having  been  raised  as  to  the  validity  of  a  certain  Ontario 
Statute  relating  to  mutual  insurance  com])anies,  this  section  of  the 
Federal  Act  declares  that  only  such  provisions  as  are  within  the 
jurisdiction  of  the  Federal  Parliament  are  repealed.  In  this  section 
there  is  not  only  the  formal  recognition  of  this  power  in  the  Province, 
but  there  is  also  this  important  declaration,  that  the  Act  repeals  only 
that  part  of  its  provisions  involving  a  confiict  of  iK)wer.  It  is  a 
formal  admission  that  this  subject  matter,  when  treated  in  its  com- 
mercial aspect,  is  within  the  control  of  the  Federal  Parliament,  whilst, 
when  regarded  as  relating  to  civil  rights,  such  as  involving  the  form 
and  nature  of  the  conditions  of  insurance,  it  remains  under  the  control 
of  the  Provincial  Legislature.     This  also  confirms  the  opinion  above 
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stated,  as  to  the  restrictions  which  the  Federal  and  the  Provincial 
Governments  must  impose  upon  themselves  in  the  exercise  of  their 
respective  powers,  in  order  to  keep  within  the  limits  of  their 
jurisdiction.  It  is  true  that  the  exercise  of  a  power  would  not  be  a 
sufficient  reason,  in  many  cases,  for  declaring  that  it  legally  exists,  but 
in  a  case  such  as  the  one  now  under  consideration,  where  there  are 
cogent  reasons  for  exercising  this  power  in  a  limited  manner — as  it 
has  been  by  40  Vic,  Ch.  42,  recognizing  the  power  of  the  Provinces — 
which  seem  equally  well  founded,  we  may  fairly  presume  that  the 
accord  of  both  Legislatures  to  keep  themselves  within  the  limit  of 
their  respective  powers,  was  for  the  purpose  of  exercising  such  powers 
as  properly  belonged  to  them  respectively.  The  most  important  public 
Departments,  such  as  the  Department  of  Justice,  the  Department  of 
Finance,  have  for  some  years  past  adopted  this  view  of  the  law,  by  seeing 
that  the  requirements  of  the  several  Federal  laws  relating  to  insurance 
were  strictly  complied  with.  Such  an  interpretation  could  not 
prevail,  no  doubt,  against  a  judicial  decision,  but,  in  the  absence  of  the 
latter,  the  interpretation  given  by  the  Departments  must  have  great 
weight.  Story  thus  speaks  of  the  value  of  the  same  (Constitution 
of  the  United  States,  Vol.  I.,  No.  408)  :  "  And,  after  all,  the  most 
unexceptional  source  of  collateral  interpretation  is  from  the  practical 
expositions  of  the  Government  itself  and  of  its  various  Departments, 
upon  particular  questions  discussed  and  settled  upon  their  own  single 
merits.  These  approach  the  nearest  in  their  own  nature  to  judicial 
exposition,  and  have  the  same  general  recommendation  that  belongs  to 
the  latter." 

This  departmental  interpretation  has  been  acted  upon  for  several 
years  ;  the  license  fees  have  been  collected,  and  statistics  have  been  fur- 
nished, without  any  contention  on  the  part  of  the'  Provinces  ;  and  the 
power  exercised  in  virtue  of  the  law  of  Ontario  was  not  contested  by 
the  Federal  Government,  who  had  the  authority  to  disallow  the  Act 
had  they  considered  it  ultra  vires.  When  both  Governments  are  in 
accord,  and  in  order  to  dispel  any  doubts,  specially  legislate,  would  it 
not  be  unwise  to  substitute  another  interpretation  to  theirs  ?  If  there 
were  any  doubt  on  the  matter,  it  seems  to  me,  to  have  been  settled  by 
legislative  interpretation,  and  all  the  tribunals  have  to  do,  is  to  conform 
themselves  thereto.  Thus,  besides  the  reasons  I  have  given  above  in 
favor  of  the  law  of  Ontario,  there  is  also  in  its  favor,  administrative 
interpretation  and  legislative  interpretation.  If  I  do  not  add,  judicial 
exposition  of  the  Ontario  Courts,  it  is  because  their  decisions  are  being 
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appealed  from ;  but,  it  is  nevertheless,  of  the  greatest  weight,  as  it  has 
been  the  unanimous  opinion  of  all  the  Judges  who  have  been  called 
upon  to  pronounce  upon  this  question.  In  addition  to  this,  we  have 
this  decision  supported  by  the  Supreme  Court  of  the  United  States  in 

the  case  of  Paul  v.  Virginia , 

Besides  the  question  raised  as  to  the  constitutionality  of  the  Act, 
the  Company  (appellant)  contends  that,  because  it  has  been  incorpor- 
ated by  the  Parliament  of  Great  Britain,  it  is  not  subject  to  provisions 
of  the  Act  now  under  consideration.  Whatever  may  be  the  origin  of 
these  corporations,  whether  they  owe  their  existence  to  the  Parliament  of 
the  Dominion  or  to  the  Provincial  Legislatures,  or  to  a  foreign  power, 
they  are  nevertheless,  in  the  one  case  as  the  other,  subject,  in  order  to 
exercise  their  franchise,  to  the  conditions  which  may  be  imposed  upon 
them  by  the  laws  of  the  country  where  they  desire  to  exercise  such 
franchise.  These  corporations  are  in  reality,  only  commercial  associa- 
tions, which  only  differ  from  ordinary  commercial  partnerships  as  to  the 
limited  liability  of  the  members  thereof.  The  Federal  Statute,  by  the 
first  section,  treats  them  as  ordinary  associations  of  individuals  trans- 
acting insurance  business.  These  corporations  cannot,  any  more  than 
other  associations,  set  themselves  above  the  law,  to  which  they  are 
obliged  to  conform.  Our  large  commercial  houses,  which  have  bmnch 
houses  in  the  different  Provinces  of  the  Dominion  as  well  as  in  foreign 
countries,  have  never  for  a  moment  pretended  that  they  could  set 
themselves  above  the  laws  of  the  Provinces  or  countries  in  which  they 
carry  on  business,  and  claim,  that  they  should  be  subject  only  to  the 
laws  in  force  at  their  principal  place  of  business.  Whatever  may  be 
the  inconvenience,  are  they  not  obliged  in  all  their  contracts  to  conform 
themselves  to  the  laws  of  tlie  country  where  they  carry  on  business  ? 
It  would,  no  doubt,  be  much  simpler  and  more  advantageous  for  insur- 
ance companies,  to  have  the  power  of  themselves  determining  their  con- 
ditions, and  of  im|x)sing  them  in  all  countries  where  they  might  open 
offices.  Would  not  this  be  putting  them  above  the  law  ?  Far  from 
recognizing  that  they  have  such  privileges,  numerous  authorities  and 
judicial  decisions  agree  to  the  contrary.  This  point  has  almady  been 
decided  in  the  case  of  Paul  v.  Virginia  already  cited,  in  wliich  Mr. 
Justice  Field  says  : — "  A  recognition  of  its  existence  (corporation)  even 
by  the  other  States,  and  the  enforcement  of  its  contracts  made  therein, 
dei)end  greatly  on  the  comity  of  those  States,  a  comity  which  is  never 
extended  when  the  existence  of  the  corporation  or  the  exercise  of  its 
power  is  prejudicial  to  their  interest,  or  repugnant  to  their  interest. 
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They  may  exclude  this  foreign  corporation,  they  nmy  restrict  its  busi- 
ness to  particular  localities,  or  they  may  exact  security  for  the  perform- 
ance of  its  contracts  with  their  citizens,  as  in  their  judgment  will  best 
promote  the  public  interest." 

It  is  hardly  necessary  to  cite  authorities  on  this  point,  as  it  is  only 
the  application  of  the  elementary  rule  "  locus  regit  actum."  I  will 
cite,  however,  the  following,  as  it  contains  the  opinion  of  the  author 
of  the  "Traite  du  droit  de  la  nature  et  des  gens,"  Alauzet,  Vol.  1,  No. 
194,  page  361 : — "  Lorsque  la  justice  est  applicable  k  des  navires  arm^s 
et  equip(5s  en  France  quoique  (Strangers,  les  dispositions  de  la  loi  fran- 
qaise  doivent  ^tre  suivies.  La  cour  de  Cassation  a  eu  occasion  d'exam- 
iner  cette  question  et  I'a  resolue  dans  ce  sens."  Merlin  qui  rapporte  cet 
arret  Tapprouve.  "Sur  cette  question,  disait  Mr.  Daniel,  organe  du 
ministere  public,  rien  n'est  plus  constant  que  le  principe  invoqu^  par 
les  demandeurs  et  ddvelopp^  par  Puffendorf — quiconque  passe  un  con- 
trat  dans  les  terres  d'un  souverain,  se  soumet  aux  lois  du  pays  et 
devient  en  quelque  mani^re,  sujet  passager  de  cet  ^tat." 

The  Company  appellant  also  contends,  that  their  conditions  being  in 
substance  similar  to  the  statutory  conditions,  they  may  avail  themselves 
of  the  statutory  conditions,  and  yet,  not  comply  with  the  requirements 
imposed  by  the  Statute ;  that  is  to  say,  in  my  opinion,  because  they 
have  evaded  the  law,  they  should  have  the  same  right  as  though  they 
had  complied  with  it.  It  seems  clear  that  when  a  company  does  not 
have  the  statutory  conditions  printed,  as  prescribed  by  Section  4,  the 
third  section  provides  that  they  may  form  part  of  the  policy  "  as  against 
the  insurers,"  leaving  it  optional  to  the  insured  to  take  advantage  of 
them  or  not,  the  insurance,  then,  being  subject  to  such  conditions  which 
result  from  the  law  bearing  on  the  subject  of  contracts  of  insurance.  I 
do  not  presume  here  to  discuss  this  point,  as  it  has  been  so  often  before 
the  Courts  of  Ontario,  and  as  the  large  majority  of  the  judges  have 
given  their  opinion  in  favor  of  this  construction  of  the  Act.  It  is  suffi- 
cient to  say  that  I  entirely  concur  with  the  opinion  expressed  by  the 
learned  C.  J.,  Moss,  on  this  point,  in  the  cases  now  before  us. 

Henry,  J. : — 

Several  important  questions  were  raised  and  argued  in  this  case,  not 
the  least  of  which,  was  that,  as  to  the  constitutionality  of  the  Act  of 
Ontario,  which  provides  for  conditions  in  policies  for  fire  insurance  such 
as  that  which  is  now  contested  by  the  appellants.  I  have  arrived  at 
the  conclusion  that  the  Act  is  intra  vires.  It  is  contended  that,  inas- 
much as  "the  regulation  of  trade  and  commerce,"  by  the  91st  Section 
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of  the  British  North  America  Act  is  specifically  given  to  the  Parliament 
of  Canada,  there  is  no  power  in  a  Local  Legislature  to  regulate,  by 
enactment,  the  rights  of  insurers  and  those  they  insure  against  loss  or 
damage  by  fire.  It  is  also  contended  that,  if  it  be  not  so,  the  Local 
Legislature  might,  by  the  imposition  of  conditions  and  restrictions, 
frustrate  the  object  of  a  Company  chartered  or  incorporated,  by,  or  under, 
an  Imperial  Act,  as  is  the  case  with  the  appellant's  Company,  or  by  or 
"under  an  Act  of  the  Parliament  of  Canada.  The  contention  may  or  may 
not  be  well  founded,  and  besides,  the  settlement  either  way,  cannot 
feft'ect  the  main  question.  But  local  legislation  has  not  yet  reached  that 
point,  if  it  ever  does,  it  will  be  time  enough  to  deal  with  that  }X)sition 
when  it  arises.  If  the  power  to  regulate  the  matters  in  question  be 
with  the  Local  Legislature,  it  is  not  easy  to  find  the  authority  to  question, 
control,  or  limit  its  exercise. 

We  must  construe  the  words  of  section  91  which  I  have  quoted, 
i/y  the  whole  Act  and  the  several  important  objects  in  view,  and  be 
governed  by  what  is  intended  by  it.  The  regulatwii  of  trade  and 
commerce  is  a  very  comprehensive,  but,  at  the  same  time,  a  very  inde- 
finite and  vague  term,  and,  if  construed  in  its  cx)mprehensive  meaning, 
would  include  a  gieat  variety  of  subjects  which  we  find  specifically  added 
in  the  list  of  subjects  given  to  the  Parliament  of  Canada,  such  as,  for 
example,  "  Beacons,  Buoys,  Lighthouses,"  "  Navigation  and  Shipping," 
"  Quarantine  and  the  Establishment  of  Marine  Hospitals,"  "  Currency 
and  Coinage,"  "  Banking,  incorporation  of  Banks,  and  the  issue  of  Paper 
Money,"  "  Bills  of  Exchange  and  Promissory  Notes,"  "  Interest,"  "  Legal 
Tender,'*  "  Bankruptcy  and  Insolvency,"  and  others.  From  this  it  may 
be  fairly  assumed  the  term  was  used  in  some  generic,  but,  at  the  same 
time,  qualified  sense,  and  not  intended  to  apply  to  the  regulation  of 
trade  and  commerce  in  regard  to  all  subjects  that  may  be  found  to  con- 
tribute to  the  one  or  the  other.  The  operations  of  manufacturers,  the 
hiring  of  their  operatives,  the  providing  and  erection  of  machinery,  pro- 
curing the  raw  materials  used  by  them,  with  the  necessary  contracts 
and  agreements,  and  expenditure  of  labor  em})loyed,  and  the  interests 
of  all  parties  engaged,  from  the  owner  of  the  soil  through  all  the  train 
of  persons  engaged  in  producing  and  supplying  lumber,  iron,  or  other 
materials  for  manufacturing  purposes,  may  all  be  said  to  be  intimately 
connected  with  trade  and  commerce,  and  to  be  included  in  the  general 
term  used ;  and  if  they  were  not  shown  by  the  whole  Act  and  its  objects 
to  be  excepted,  we  might  possibly  conclude  them  to  have  been  inten- 
tionally included.     The  matters  just  referred  to,  all  tend  to  contribute 
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to,  and  create  trade  and  commerce ;  but  Fire  Insurance  Companies  may 
operate,  as  they  do  in  some  cases,  only  in  respect  to  agricultural  build- 
ings, which  but  very  remotely  have  any  effect  on  the  trade  and  com- 
merce of  the  country.  If  organized  for  local  operation,  we  find,  l)y 
number  eleven  of  the  list  of  subjects  given  to  the  Local  Legislatures, 
the  charters  are  to  be  granted  by  them.  "The  Incorporation  of  Com- 
panies with  Provincial  objects  "  are  the  words  used.  But  apart  from 
these  considerations,  "  Property  and  civil  rights  in  the  Province  "  being 
within  the  power  of  the  Local  Legislatures,  we  must  determine  the 
extent  to  which,  if  any,  the  power  to  deal  with  them  is  necessarily 
restrained,  and  what  limitation  of  them  the  British  Parliament  intended 
to  provide  in  reference  to  the  exercise  of  this  power  by  giving  to  Par- 
liament "  The  Pvegulation  of  Trade  and  Commerce." 

From  the  peculiar  distribution  of  the  legislative  powers,  and  the  mode 
adopted,  it  was  a  difficult  undertaking  to  legislate  so  as  to  prevent  diffi- 
culties arising,  but  they  are  to  be  properly  resolved,  only,  by  keeping 
prominently  in  view  the  leading  objects  intended  to  be  provided  for. 
Looking  only  at  number  26  in  the  list  contained  in  Section  91,  and 
finding  the  words  "  Marriage  and  Divorce,"  we  would  at  once  conclude 
that  those  words  included  everything  with  respect  to  those  subjects ; 
but  in  number  12  of  Section  92  we  find  "  Tlie  solemnization  of  Mar- 
riage in  the  Province  "  is  expressly  given  to  the  Local  Legislatures.  No 
doubt  can  be  entertained,  that,  considering  both  provisions,  notwith- 
standing any  other  provision  of  the  Act,  the  intention  was  probably  to 
give  the  power  to  regulate  the  Solemnization  of  Marriage,  to  the  Local 
Legislatures.  The  two  cases  are  not  exactly  alike,  but  still  it  shows  no 
one  part  of  the  Act  should  be  alone  looked  at. 

The  incorporation  of  Fire  Insurance  Companies  with  Provincial 
objects  being  given  to  the  Local  Legislatures,  they  can,  as  to  them,  pre- 
scribe conditions  and  terms  for  the  conduct  of  the  business,  and  regu- 
late the  rights  of  the  Companies  and  those  dealing  with  them.  With 
the  power  to  deal  with  the  whole  subject  of  property,  real  and  personal, 
and  civil  rights,  and  the  right  to  prescribe  and  regulate,  as  just  stated, 
in  respect  to  the  incorporation  of  Companies  with  Provincial  objects,  it 
would  be  unreasonable  to  conclude  they  were  intended  to  have  no 
power  to  apply  the  same  or  similar  conditions  to  the  dealings  of  otiier 
Companies  chartered  outside.  It  would  be,  I  think,  improper  to  con- 
clude that  the  Imperial  Parliament,  in  the  use  of  the  words  "the  regu- 
lation of  trade  and  commerce,"  in  the  peculiar  connection  in  which  we 
find  them,  could  have  intended  them  to  apply,  not  only  to  the  regula- 
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Hon  of  trade  and  commerce,  as  generally  understood,  but  to  all  trading 
and  commercial  contracts,  so  as  to  limit  the  operation  of  the  provision 
giving  specifically,  the  subject  of  property  and  civil  rights  to  the  Local 
Legislatures. 

If  once  decided  that  contracts  for  fire  insurance  are  necessarily 
beyond  the  powers  of  the  Local  Legislatures,  where  can  a  line  be  drawn 
to  save  to  them  the  power  to  legislate  touching  the  wages  and  contracts 
connected  with  manufacturing,  mercantile  or  other  transactions,  or  in 
respect  to  liens  on  personal  estate  in  the  shape  of  stocks  of  goods,  or 
in  respect  to  mercantile  shops  or  warehouses. 

Tlie  words  of  a  Statute,  unless  the  context  shows  otherwise,  or  they 
have  a  technical  meaning,  are  to  be  construed  according  to  their  well 
understood  and  accustomed  meaning.  "  Trade  "  means  the  act  or  busi- 
ness of  exchanging  commodities  by  barter,  or  the  business  of  buying 
and  selling  for  money — commerce — traffic — barter  ;  it  means  the  giving 
of  one  article  for  another  for  money,  or  money's  worth.  "  Commerce  " 
is  only  another  term  for  the  same  thing.  Neither  of  the  terms,  includes 
the  rules  of  law,  by  which  parties  engaged  in  trade  or  commerce  are 
bound  to  each  other,  but,  when  their  regulation  is  given  to  a  legislative 
body,  it  must  be  assumed  the  intention  was,  that  control  in  some 
respects  was  to  be  exercised ;  but,  to  what  extent,  we  must  judge  in 
this  case  by  taking  the  whole  Act  into  consideration. 

The  Dominion  Parliament  has  power  to  enact  general  regulations 
in  regard  to  trade  and  commerce,  but  not  to  interfere  with  the  powers 
of  the  Local  Legislatures  in  the  matter  of  local  contracts,  amongst  which, 
are  properly  included  policies  of  insurance  against  loss  by  fire  on  property 
in  the  respective  Provinces. 

"  To  regulate  "  trade,  may  remotely,  affect  some  of  the  conditions  and 
terms  under  which  articles  are  produced,  but  not  necessarily  so ;  and 
the  regulation  of  it  may  consist  only  in  rules  governing  the  disposition 
or  sale  of  goods,  or  may  include  conditions  under  which  goods  are 
manufactured,  by  which  they  become  liable  to  duty.  Tlie  t«rm  or 
expression  "  Regulation  of  trade  and  commerce  "  cannot,  under  the 
Imperial  Act,  l)e  construed  to  extend  to  and  include  contracts  for  the 
erection,  purchase,  or  renting  of  warehouses,  manufactories,  or  shops 
used  for  trading  or  commercial  purix)ses. 

In  some  of  the  cases  I  have  put,  trade  and  commerce  would  be 
regulated — in  the  others,  they  might  be  affected,  but  only  incidentally, 
by  the  laws  regulating  contracts ;  nor  is  it,  I  think,  at  all  necessary 
under  the  Act,  that  they  should  be  construed  to  regulate  contracts. 
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This  view  is  in  accordance  with  the  decision  of  the  Supreme  Court  of 
the  United  States,  in  Paul  v.  Virgiiiia,  cited  in  this  case  by  the 
learned  Chief  Justice  of  Ontario,  and  which,  in  the  absence  of  English 
authorities,  I  feel  at  liberty  to  adopt. 

I  was  of  the  majority  of  this  Court  who  decided  against  the  consti- 
tutionality of  the  Act  of  Ontario  under  which  the  case  of  Severn  and 
the  Queen  came  before  us ;  but  that  case  was  essentially  different  from 
this,  as  will  appear  by  a  comparison  of  my  reasons  in  the  two  cases. 

Chief  Justice  Ritchie  : — 

There  never,  probably,  was  an  Act,  the  validity  of  which  was 
questioned,  that  came  before  a  Court  so  strongly  supported  by  judicial 
and  legislative  authority  as  this  Act.  It  was  legislation  suggested  as 
necessary  by  the  Court  of  Queen's  Bench  of  Ontario,  in  the  case  of 
Smith  V.  Commercial  Union  Insurance  Co.  (33  U.  C,  Q.  B.  69.) 

The  Legislature  of  Ontario,  adopting  the  suggestion,  passed  38  Vic, 
Cap.  LXV.,  authorizing  the  issue  of  a  commission  to  three  or  more 
persons  holding  judicial  office  in  the  Provinces,  and  by  Section  2, 
enacted  in  these  words,  that 

"  A  commission  is  to  be  issued  by  the  Lieutenant-Governor,  addressed  to 
'*  three  or  more  persons  holdins^  judiciul  ofiBce  in  this  Province,  for  the  purpose 
"  of  determining  what  conditions  of  a  fire  insurance  policy  are  just  and  reasonable 
"  conditions ;  and  the  Commissioners  may  take  evidence,  and  are  to  hear  such 
'*  parties  interested  as  they  shall  think  necessary  ;  and  a  copy  of  the  couditions 
"  settled,  approved  of  and  si^'ued  by  the  Commissioners,  or  a  majority  of  them, 
"  shall  be  deposited  in  the  office  of  the  Provincial  Secretary  ;  and  in  case,  after 
''  the  Lieutenant-Governor,  by  proclamation  published  in  the  Ontario  Gazette, 
**  assent  to  the  said  conditions,  any  policy  is  entered  into  or  renewed,  containing 
"  or  inc]u<ling  any  conditions  other  than  or  different  from  the  conditions  so 
<*  previou^^ly  approved  of  and  deposited  ;  and  if  the  said  condition,  so  not  con- 
**  taincd  or  included,  is  held  by  the  Court  or  Judge  before  whom  a  question 
"  relating  thereto  is  tried,  be  not  just  and  reasonable,  such  condition  shall  be 
•'  null  and  void." 

This  Act  was  not  disallowed,  and  a  commission  by  the  Government 
of  Ontario  was  duly  issued  in  accordance  therewith  to  learned  judges, 
who  re})orted  what  they  deemed  just  and  reasonable  conditions,  where- 
upon the  Ontario  Legislature  passed  the  39  Vic,  Cap.  XXIV.,  "An 
Act  to  secure  uniform  conditions  in  Policies  of  Fire  Insurance,"  which 
is  the  Act  now  questioned,  and  which,  after  reciting  that  under  the 
provisions  of  the  Act,  38  Vic,  Cap.  LXV.,  the  Lieutenant-Governor 
issued  a  commission  to  consider  and  report  what  conditions  are  just 
and  reasonable  conditions  to  be  inserted  in  fire  insurance  policies,  on 
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real  or  jxjrsonal  property,  in  this  Province  (Ontario),  and,  after  reciting 
that  a  majority  of  the  Commission  had  settled  and  approved  of  the 
conditions  set  forth  in  the  schedule  of  the  Act,  and  that  it  was  advisable 
that  the  same  should  be  expressly  adopted  by  the  Legislature  as  the 
statutory  conditions  to  be  contained  in  the  policies  of  fire  insurance 
entered  into,  or  in  force  in  this  Province : 

The  first  sections  enact : — 

1.  The  conditions  set  forth  in  the  schedule  to  this  Act  shall,  as  against  the 
insurers,  be  deemed  to  be  part  of  every  policy  of  fire  insurance  hereinafter 
entered  into  or  renewed,  or  otherwise  in  force,  in  Ontario,  with  respect  to  any 
property  therein,  and  shall  be  printed  on  every  such  policy,  with  the  Inadini; 
"  Statutory  Conditions,"  and  if  a  (Jompany  (or  other  insurer)  desire  to  vary  the 
Baid  conditions,  or  to  omit  any  of  them,  or  to  add  new  conditions,  there  shnll  be 
added,  in  conspicuous  type,  and  in  ink  of  different  color,  words  to  the  following; 
effect : — Variations  in  condition's — "  This  policy  is  issued  on  the  above  statutory 
"conditions,  with  the  followin<»  variations  and  conditions: — These  variations 
"  (or  as  the  case  may  be)  are,  by  virtue  of  the  Ontario  Statute  in  that  behalf, 
"  in  force  so  far  as,  by  the  Court  or  Judge  before  whom  a  question  is  tried 
"  relating  thereto,  they  sliall  be  held  to  be  just  and  reasonable  to  be  exacted  by 
"  the  Company." 

2.  Unless  the  same  is  distinctly  indicated  and  sot  forth  in  the  manner  or  to 
the  effect  aforesaid,  nosnch  variation,  addition  or  omission  shall  be  legal  or  bind- 
ing on  the  insured  ;  and  no  question  shall  be  considered  as  to  whether  any  such 
variation,  addition  or  omission  is,  under  the  circumstances,  just  and  reasonable, 
and,  on  the  contrary,  the  policy  shall,  as  against  the  insurers,  be  subject  to  the 
statutory  conditions  only,  unless  the  variations,  additions  or  omissions,  are 
distinctly  indicated  and  set  forth  in  the  manner  or  to  the  effect  aforesaid. 

This  Act  was  never  disallowed,  but  has  since  its  passage  been  acted 
on  ;  and  the  Ontario  Rei^rts  show  that  questions  as  to  its  construction 
have  been  before  the  Courts  of  Ontario,  without  its  validity  having  been 
impugned  by  either  Bench  or  Bar ;  and,  when  the  point  was  raised,  its 
validity  was  affirmed  by  the  unanimous  ojunion  of  the  Court  to  whom 
the  question  was  first  submitted ;  it  was  so  held  and  acquiesced  in,  in 
two  cases  unappealed  from,  and,  when  again  raised  in  the  present  cases, 
the  Court  of  Queen's  Bench  unanimously  re-affirmed  its  former  decision 
and,  on  appeal,  the  Appeal  Court  of  Ontario  unanimously  affirmed  that 
decision.  But  this  is  not  all ;  we  have  the  Dominion  Parliament  recog- 
nizing, by  expressed  statutory  terms,  the  right  of  the  Local  Legislature 
to  incorporate  Insurance  Companies  and  to  deal  with  insurance  matters. 

So  far  back  as  tlie  31  Vic.  ch.  48  (1868) — when  the  intention  of  the 
Parliament  of  Great  Britain,  in  enacting  the  British  North  America  Act 
must  have  been  fresh  in  the  minds  of  the  leading  men  who  first  sat  in 
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the  Dominion  Parliament,  and  who  had  taken  the  most  prominent  part 
in  discussing  and  agreeing  on  the  terms  of  Confederation  and  tlie  provi- 
sions of  the  British  North  America  Act,  and  who,  we  historically  know, 
watched  its  passage  through  the  Parliament  of  Great  Britain, — we  find 
the  Dominion  Parliament  in  that  year  (1868)  passing  "  An  Act  respect- 
ing Insurance  Companies,"  and  in  that  Act,  by  Section  4,  thus  clearly 
affirming  the  right  of  the  Local  Legislature  to  incorporate  Insurance 
Companies — after  fixing  the  amount  to  be  deposited  by  Life,  Fire,  In- 
land Marine,  Guarantee  and  Accident  Insurance  Companies,  certain 
Companies  are  excepted  in  these  words  : — 

Except  only  in  the  case  of  Companies  incorporated  before  the  passinjr  of 
this  Act,  by  Act  of  the  Parliament  of  Canada,  or  of  the  Legislature  of  any  of 
the  late  Provinces  of  Canada,  or  Lower  Canada  or  Upper  Canada,  or  of  Nova 
Scotia  or  New  Brunswick,  or  which  may  have  been  or  may  hereafter  be  incor- 
porated by  the  Parliament  of  Canada,  or  hy  the  Legislature  of  any  /Province  of 
the  Dominion,  and  carrying  on  the  business  of  Life  or  Fire  Insurance. 

And,  as  if  to  place  this  beyond  all  doubt,  and  to  show  that  Companies 
which  might  be  so  incorporated  by  the  Local  Legislature  were  local  in 
corporations,  and  their  business  should  be  confined  within  the  Province 
incorporating  them,  we  find  it  enacted  in  Section  25  : 

That  the  provisions  of  this  Act  as  to  deposit  and  issue  of  license  shall  not 
opply  to  any  Insurance  Company  incorporated  by  any  Act  of  the  Legislature  of 
the  late  Province  of  Canada,  or  incorporated,  or  to  be  incorporated,  under  any 
Act  of  any  one  of  the  Provinces  of  Ontario,  Quebec,  Nova  Scotia,  or  New 
Brunswick,  so  long  as  it  shall  not  carry  on  business  in  the  Dominion  beyond  the 
limits  of  that  Province  by  the  Legislature  or  Government  of  which  it  was  incor- 
porated, but  it  shall  be  lawful  for  any  such  Company  to  avail  itself  of  the  provi- 
BiuUf.  of  this  Act. 

Could  words  or  provisions,  in  recognition  and  affirmance  of  the 
powers  of  the  Local  Legislatures,  be  stronger  ?  and  in  38  Vic,  Cap.  20 
(1875),  "An  Act  to  amend  and  consolidate  the  several  Acts  respecting 
insurance,  in  so  far  as  regards  Fire  and  Inland  Marine  business,"  we 
find,  by  Section  2,  a  distinct  recognition  of  Companies  incorporated 
under  any  Act  of  the  Legislature  of  any  Province  of  the  Dominion  of 
Canada. 

Section  2. — This  Act  shall  apply  only  to  Companies  heretofore  incorporated. 

38  Vic.  Chap.  20;  Sec.  1,  Sub-Sec.  1. 

1.  "Canadian  Company"  means  a  Company  incorporated  in  Canada,  for 
purposes  of  Fire  or  Inland  Marine  Insurance  business,  or  both,  in  Canada,  and 
having  its  head  oflBce  therein,  and  entitled,  under  the  second  section  of  this  Act, 
to  receive  a  licenee  as  such. 
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2.  "  Foreign  Company  "  means  a  Company  incorporated,  or  duly  established, 
according  to  the  laws  of  any  foreign  country  (including  the  United  Kingdom), 
for  the  purposes  of  Fire  or  Inland  Marine  Insurance  business,  or  both,  and 
entitled,  under  the  second  section  of  this  Act,  to  receive  a  license  as  such  in  the 
Dominion  of  Canada. 

Section  2. — This  Act  shall  apply  only  to  Companies  heretofore  incorporated 
by  any  Act  of  the  Legislature  of  the  late  Province  of  Canada,  or  by  any  Act  of 
the  Legithiture  of  any  of  the  Frovincet  of  Canada,  and  which,  upon  the  day  of 
llie  passing  of  ti-.is  Act,  were  also  licensed,  under  Act  of  the  Parliament  of 
Canada,  to  transact  business  of  insurance  in  Canada,  and  also  to  any  Company 
heretofore  or  which  may  hereafter  be  incorporated  by  Act  of  Parliament  of 
Oznada,  and  to  any  foreign  insurance  Company  as  hereinbefore  defined  (via. : 
a  Company  incorporated  in  Canada)  ;  and  it  shall  not  be  lawful  for  the  Minister 
of  Finance  to  license  any  other  Company  than  those  in  this  section  above  men- 
tioned ;  and  no  other  Company  than  those  above  mentioned  shall  do  any  business 
of  Firw  or  Inland  Marine  Insurance  thoughout  the  Dominion  of  Canada  ;  but 
nothing  herein  contained  shall  prevent  any  Insurance  Company  incorporated  by, 
or  under,  any  Act  of  the  Legislature  of  the  late  Province  of  Canada,  or  of  any 
Province  of  the  Dominion  of  Canada,  from  carrying  on  any  business  of  insurance 
within  the  limits  of  the  late  Province  of  Canada,  or  of  such  Province  only, 
according  to  the  powers  granted  to  such  Insurance  Company  within  such  limitii 
88  aforesaid,  without  such  license  os  hereinafter  mentioned. 

But  the  Dominion  Statutory  recognition  of  the  rights  of  the  Local 
Legislation,  strong  as  it  is,  does  not  rest  here.  As  late  as  1877,  by  the 
40  Vic.  Cap.  42,  "  An  Act  to  amend  and  consolidate  certain  Acts 
respecting  insurance,"  we  find  it  thus  enacted  by  section  28  : — 

"  This  Act  shall  not  apply  to  any  Company  iciMin  the  exclusive  Legislative 
control  of  any  one  of  the  Provinces  of  Canada  unless  such  Company  so  desires, 
and  it  shall  be  lawful  for  any  such  Company  to  avail  itself  of  the  provisions 
of  this  Act,  and  if  it  do  so  avail  itself,  such  Company  shall  then  have  the 
power  of  transacting  its  business  of  insurance  throughout  Cc^nada" 

So  again,  in  the  year  1878,  the  Dominion  Parliament  distinctly 
recognized  the  incorporation  by  the  Ontario  Legislature  of  the  Ontario 
Mutual  Life  Assurance  Company,  incorporated  and  carryiiig  on 
business  in  the  Province  of  Ontario,  under  the  Act,  chap.  17  of  the 
Statutes  of  said  Province,  passed  in  the  32  Vic,  and  incorporated  the 
said  Company  to  enable  it  to  carry  on  business  of  Life  Assurance  on 
the  Mutual  principle,  and  doing  all  things  appertaining  thereto  con- 
nected therewith,  as  well  in  the  said  Province  of  Ontario  as  in  the 
other  Provinces  of  the  Dominion 

We  find,  then,  legislation  in  the  direction  carried  out  by  this  Act^ 
recommended  in  a  solemn  judgment  of  the  Queen's  Bench  of  Ontario ; 
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we  find  tlie  matter  referred  to  a  Coimnission  of  Judges  who  reported  to 
the  Government  of  Ontario,  the  conditions  and  provisions  which,  in 
their  opinion  should  be  enacted  by  the  Legislature  of  that  Province, 
and  form,  as  against  the  insured,  the  statutory  conditions  of  a  policy  of 
insurance  in  force  in  Ontario  with  respect  to  any  property  therein,  and 
the  means  necessary  to  be  adopted  by  the  insured  if  he  desire  to  omit 
or  vary  any  of  such  conditions.  Here  then,  we  have  the  Legislature  of 
Ontario  assuming  the  right  to  deal  with  Insurance  Companies  and  In- 
surance business,  and  their  legislative  action  not  disallowed.  We  find 
this  particular  Act  in  several  cases  acted  upon  by  the  Bar  and  Bench 
of  Ontario  without  its  validity  being  questioned  by  either.  When  at 
last  questioned,  we  find  its  validity  sustained  by  all  Courts  and  Judges 
of  original  jurisdiction  who  have  been  called  on  to  adjudicate  on  this 
point,  and,  finally,  by  the  unanimous  opinion  of  the  Court  of  Appeal ; 
and  last,  but  not  least,  we  have  the  express  legislation  of  the  Parlia- 
ment of  Canada  expressly  recognizing  that  the  Local  Legislatures  have 
power  to  deal  with  matters  of  Insurance. 

I  do  not  put  forward  these  considerations  as  conclusive  of  the  ques- 
tions in  this  Court  of  Appeal,  because,  if  we  were  clearly  of  opinion 
that  under  the  B.  N.  A.  Act  the  Legislature  of  Ontario  had  not  the 
power  to  pass  the  law,  we  would  be  bound  to  say  so  and  to  over-rule 
the  decisions  of  the  Courts  below  and  disregard  the  legislation  of  the 
Dominion  Parliament;  for,  if  not  within  the  B.  N.  A.  Act,  neither  the 
affirmance  of  the  power  by  the  Local  Legislature  nor  the  legislative 
recognition  of  it  by  the  Dominion  Parliament  could  confer  it. 

Is  such  legislation  as  this  with  respect  to  the  contract  of  Insurance 
beyond  the  power  of  Local  Legislation  ?  The  B.  N.  A.  Act  recognizes 
in  the  Dominion  Constitution  and  in  the  Provincial  Constitutions,  a 
legislative  sovereignty,  if  that  is  a  proper  expression  to  use,  as  indepen- 
dent and  as  exclusive  in  the  one  as  in  the  other,  over  the  matters 
respectively  confided  to  them  ;  and  the  power  of  each  must  be  equally 
respected  by  the  other,  or  ultra  vires  legislation  will  necessarily  be  the 
result. 

It  is  contended  that  the  Local  Legislature  not  only  cannot  incor- 
porate a  local  insurance  company,  but  cannot  pass  any  Act  in  reference 
to  insurance,  inasmuch  as,  it  is  contended,  such  legislation  belongs 
exclusively  to  the  Dominion  Parliament,  under  the  power  given  that 
Parliament  to  legislate  in  relation  to  "  the  regulation  of  trade  and  com- 
merce." 

As  to  the  incorporation  of  insurance  companies,  this  point  is  not 
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directly,  though  it  is  perhaps  indirectly,  involved  in  the  questions  raised 
in  these  cases.  It  may  be  remarked  that,  in  the  enumeration  of  the 
powers  of  Parliament,  the  only  express  reference  to  the  power  of  incor- 
poration is  under  §  15,  "  Incorporation  of  Banks,"  though  it  cannot 
be  doubted  that,  under  its  general  power  of  legislation,  it  has  the  power 
to  incorporate  companies  with  Dominion  objects.  But  it  is  said  that 
insurance  companies  are  trading  or  commercial  companies,  and,  there- 
fore, within  the  terms  "  trade  and  commerce ; "  but  we  have  matters 
connected  with  trade  and  commerce,  such  as  Navigation  and  Shipping, 
Banking  incorporations.  Weights  and  Measures,  and  Insolvency,  "  and 
such  classes  of  subjects  as  are  expressly  excepted  in  the  enumeration 
of  the  classes  of  subjects  by  the  Act  assigned  exclusively  to  the  Legis- 
latures of  the  Provinces,"  and  these  and  the  other  enumerated  "  classes 
of  subjects  shall  not  be  deemed  to  come  within  the  class  of  matters  of 
a  local  or  private  nature,  comprised  in  the  enumeration  of  the  classes 
of  the  subjects  by  this  Act  assigned  exclusively  to  the  Legislatures  of 
the  Provinces." 

This  shows  inferentially  that  there  may  be  matters  of  a  local  and 
private  nature  with  which  the  Local  Legislatures  may  deal,  and  which, 
but  for  the  exclusive  power  conferred  on  the  Local  Legislatures,  might 
be  comprised  under  some  of  the  general  heads  set  forth  in  Section  91, 
as  belonging  to  the  Dominion  Parliament.  This  is  made  very  apparent 
in  respect  to  Navigation  and  Shipping. 

By  Section  91  the  exclusive  legislative  authority  of  the  Parliament 
of  Canada  is  declared  to  extend  "  to  all  matters  coming  within  the  classes 
of  subjects  next  hereinafter  enumerated,"  of  which  *'  Navigation  and 
Shipping  "  is  one.  When  we  turn  to  the  enumeration  of  the  exclusive 
powers  of  the  Provincial  Legislatures,  we  find : 

*'  Local  works  and  undertakin<;s,  other  than  such  as  are  of  the  following 
classes:  (a)  lines  of  hteum  or  other  ships,  raihvuys,  c.-mals,  telegraphs  and  other 
works  and  undertakinipi  connecting  the  Province  with  any  other  or  other!*  of  the 
Provinces,  or  extending  beyond  the  limits  of  the  Province  ;  (6)  lines  of  steam* 
ships  between  the  Province  and  any  British  or  foreign  countr)  ;  (c)  such 
works  as,  althouj^h  wholly  situate  within  the  Province,  arc,  before  or  after 
their  execution,  declared  by  the  Parliament  of  Canada  to  bo  for  the  general 
advantage  of  Canada,  or  for  the  advantage  of  two  or  more  of  the  Provinces." 

And  then  follows  "  Tlie  Incorporation  of  Companies  with  Provincial 
objects.'* 

Here  then  are  matters  immediately  connected  with  navigation  and 
shipping,  trade  and  commerce. 

If  the  power  to  legislate  on  navigation  and  shipping  and  trade  and 


310      B.  N.  A.  ACT,  1867 — SECT.  92,  §  13,  PROVINCIAL  LEGISLATR^E  POWER. 

commerce  vested  in  the  Dominion  Parliament,  necessarily  excluded 
from  Local  Legislatures  all  legislation  in  connection  with  the  same 
matters,  so  that  nothing  in  relation  thereto  could  be  held  to  come 
under  "  local  works  and  undertakings,"  or  "  property  and  civil  rights,"  or 
under  "  all  matters  of  a  merely  local  or  private  nature  in  the  Province," 
or  "the  Incorporation  of  Companies  with  Provincial  objects,"  what 
possible  necessity  could  there  be  for  inserting  the  exception  "  other  tlian 
such  as  are  of  the  following  classes  "  (as  above — a,  6,  c.)  On  the  con- 
traiy,  docs  not  this  exception  show  beyond  all  doubt,  by  irresistible 
inference,  that  there  are  matters  connected  with  navigation  and  shipping, 
and  with  trade  and  commerce,  that  the  Local  Legislatures  may  deal 
with,  and  not  encroach  on  the  general  powers  belonging  to  the  Domin- 
ion Parliament  for  the  regulation  of  trade  and  commerce,  and  navigation 
and  shipping,  as  well  as  railways,  canals  and  telegraphs.  Can  it  be 
successfully  contended  that  tliis  is  not  a  clear  intimation  that  the  Local 
Legislatures  were  to  have,  and  have,  power  to  legislate  in  reference  to 
lines  of  steamers  and  other  ships,  railways,  canals,  and  other  works  and 
undertakings  wholly  within  the  Province — subject,  no  doubt,  to  the 
general  powers  of  Parliament  over  shipping  and  trade  and  commerce, 
and  the  Dominion  laws  enacted  under  such  powers ;  as,  for  instance, 
the  31st  Vic.  Cap.  65  (1868),  "An  Act  respecting  the  inspection  of 
steamboats,  and  for  the  greater  safety  of  passengers  by  them,"  or  the 
Act  36  Vic.  Cap.  128,  "  An  Act  relating  to  shipping." 

With  reference  to  Insurance  Companies,  and  the  business  of  insur- 
ance in  general,  it  is  contended  these  Companies  are  trading  Companies, 
and  therefore  the  business  they  transact  is  purely  a  matter  of  trade  and 
commerce,  and  therefore,  Local  Legislatures  cannot  in  any  way  legislate 
either  in  reference  to  Insurance  Companies  or  Insurance  business. 

As  to  such  a  Company  being  a  trading  Company,  Jessell,  M.  It.,  in 
the  case  of  in  re  Grifith  (L.  E.  12,  Ch.  655),  did  not  seem  to  think  the 
question  so  abundantly  clear  as  is  supposed ;  he  says  : — "  I  come  now 
to  the  next  point,  which  is,  what  is  this  Company  ?  Is  it  a  trading  or 
other  public  Company  ?  " 

So  that  we  have  it,  that  it  must  be  a  public  Company,  whether  it 
is  a  trading  or  other  Company  ;  therefore  it  seems  immaterial  to  consi- 
der whether  a  particular  Company  is  or  is  not  a  trading  Company,  and 
I  am  glad  of  it,  because,  though  I  think  an  Insurance  Company  might 
be  called  a  trading  Company,  many  people  might  take  the  opposite 
view  of  the  word  "  trade."  I  take  the  larger  view,  and  think  it  would 
be  called  a  trading  Company,  but  it  is  immaterial.     If  it  is  a  public 
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Company  at  all,  and  not  a  trading  Company,  it  comes  under  the  term 
**  other  public  Company." 

I  am  willing  to  assume  that  Insurance  Companies  may  be  considered 
trading  Companies,  and  yet  it  by  no  means  follows  that  the  legislation 
complained  of  is  beyond  the  powers  of  the  Local  Legislatures. 

With  reference  to  section  91,  and  the  classes  of  subjects  therein 
enumerated,  Lord  Selborne,  V  Union  St.  Jacques  de  Montreal  and 
Belisle  (L.  R.  6  P.  C.  36),  says:— 

"  Tlieir  Lordships  observe  tint  the  scheme  of  enumcmtion  in  tliat  section  is 
to  mention  various  categories  of  general  subjects  which  may  be  dealt  with  by 
legisl-ition.  There  is  no  in'lication  in  any  instance  of  anything  being  contem- 
plated, except  wh»t  may  properly  be  described  as  general  legislation." 

No  one  can  dispute  the  general  power  of  Parliament  to  legislate  as 
to  "  trade  and  commerce,"  and  that  where  Local  legislation  over  matters 
with  which  Local  Legislatures  have  power  to  deal,  conflicts  with  an 
Act  passed  by  the  Dominion  Parliament  in  the  exercise  of  any  of  the 
general  powers  confided  to  it,  the  legislation  of  the  Local,  must  yield  to 
the  supremacy  of  the  Dominion  Parliament ;  in  other  words,  that  the 
Provincial  legislation  in  such  a  case  must  be  subject  to  such  regulations, 
for  instance,  as  to  trade  and  commerce  of  a  commercial  character,  as  the 
Dominion  Parliament  may  prescribe. 

I  adhere  to  what  I  said  in  Valin  v.  Langlois  (3  Can.  Supreme  c.  1) 
— that,  while  the  property  and  civil  rights  referred  to  were  not  all  j.ro- 
perty  and  all  civil  rights,  but  that  the  terms  "  property  and  civil  rights  " 
must  necessarily  be  read  in  a  restricted  and  limited  sense,  because 
many  matters  involving  property  and  civil  rights  are  expressly  reserved 
to  the  Dominion  Parliament,  and  the  power  of  the  Local  Legislatures 
was  to  be  subject  to  the  general  and  special  legislative  powers  of  the 
Dominion  Parliament — and  to  what  I  there  added  (j).  15):  "But 
while  the  legislative  rights  of  the  Local  Legislatures  are  in  this  sense 
subordinate  to  the  right  of  the  Dominion  Parliament,  I 'think  such 
latter  right  must  be  exercised,  so  far  as  may  be,  consistently  with  the 
right  of  the  Local  Legislatures ;  and,  therefore,  tlie  Dominion  Parlia- 
ment would  only  have  the  right  to  interfere  with  property  or  civil  rights 
80  far  as  such  interference  may  be  neoessary  for  the  purpose  of  legislat- 
ing generally  and  effectually  in  relation  to  matters  confided  to  the 
Parliament  of  Canada." 

The  power  of  the  Dominion  Parliament  to  regulate  trade  and  com- 
merce ought  not  to  be  held  to  be  necessarily  inconsistent  with  that  of 
the  Local  Legislatures,  to  regulate  property  and  civil  rights  in  respect 
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to  all  matters  of  a  merely  local  and  private  nature  ;  such  as  matters  con- 
nected with  the  enjoyment  and  preservation  of  property  in  the  Province, 
or  matters  of  contract  between  parties  in  relation  to  their  property  or 
dealings.  Although  the  exercise  by  the  Local  Legislatures  of  such 
powers  may  be  said  remotely  to  affect  matters  connected  with  trade  and 
commerce — unless  indeed  the  laws  of  the  Provincial  Legislatures  should 
conflict  with  those  of  the  Dominion  Parliament  passed  for  the  general 
regulation  of  trade  and  commerce, — I  do  not  think  the  Local  Legisla- 
tures are  to  be  deprived  of  all  power  to  deal  with  property  and  civil 
rights,  because  Parliament,  in  the  plenary  exercise  of  its  power  to*  regu- 
late trade  and  commerce,  may  possibly  pass  laws  inconsistent  with  the 
exercise  by  the  Local  Legislatures  of  their  powers ;  the  exercise  of  the 
powers  of  the  Local  Legislatures  being  in  such  a  case  subject  to  such 
regulations  as  the  Dominion  may  lawfully  prescribe. 

The  Act,  now  under  consideration,  is  not,  in  my  opinion,  a  regulation 
of  trade  and  commerce ;  it  deals  with  the  contract  of  fire  insurance,  as 
between  the  insurer  and  the  insured.  That  contract,  is  simply  a  con- 
tract of  indemnity  against  loss  or  damage  by  fire,  whereby,  one  party, 
in  consideration  of  an  immediate  fixed  payment,  undertakes  to  pay  or 
make  good  to  the  other,  any  loss  or  damage  by  fire,  which  may  happen 
during  a  fixed  period  to  specified  property,  not  exceeding  the  sum 
named  as  the  limit  of  insurance 

But  by  the  Act  now  assailed,  I  do  not  understand  that  any  supreme 
sovereign  legislative  power  to  regulate  and  control  the  business  of  in- 
surance in  Ontario  is  claimed.  The  Act  deals  only  with  this  contract 
of  indemnity  ;  it  does  not  profess  to  deal  with  trade  or  commerce,  or  to 
make  any  regulation  in  reference  thereto.  It  is  simply  an  exercise  of 
the  power  of  the  Local  Legislature  for  the  protection  of  property  in 
Ontario,  by  securing  a  reasonable  and  just  contract  in  favor  of  parties 
insuring  property,  real  or  personal,  in  Ontario,  and  deals  therefore  only 
with  a  matter  of  a  local  and  private  nature, — in  order  to  protect  parties 
from  being  imposed  upon  by  the  insertion  of  conditions  and  stipula- 
tions in  such  a  way  as  not  to  be  brought  to  tlie  immediate  notice  of  the 
insured. 

As  the  case  of  Smith  v.  Commercial  Union  Insurance  Company 
(33  U.  C,  Q.  B.,  69)  shows,  that  the  judicial  tribunals  found  that  legis- 
lative protection  was  required  in  Ontario  against  unreasonable  and  unjust 
conditions  imposed  on  the  assured  by  the  assurers,  so,  should  expe- 
rience show,  that  over-insurance  were  of  frequent  occurrence,  and  led  to 
fraudulent  burning, — whereby  not  only  fraud  was  encouraged,  but  the 
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neighboring  properties  of  innocent  parties  wholly  unconnected  with  the 
insurance  were  jeopardized — could  it  be  said  that  it  would  be  ultra 
vires  for  the  Legislature  of  a  Province,  with  a  view  to  stop  such  practices, 
to  enact  that  in  every  case  of  over-insurance,  whether  intentional  or 
unintentional,  the  policy  should  be  void,  or  to  make  any  other  provisions 
in  reference  to  the  contract  of  insurance,  as  to  value,  as  would  in  the 
opinion  of  the  Local  Legislature,  prevent  frauds  and  protect  property  ? 
Could  such  legislation  be  held  to  be  ultra  vires,  as  being  an  interfer- 
ence with  trade  and  commerce,  because  it  dealt  with  the  subject  of 
insurance;  or,  for  preventing  frauds  and  perjuries,  would  it  be  ultra 
vires  for  the  Local  Legislature  to  enact,  that,  as  to  all  contracts  of  insur- 
ance entered  into  in  Ontario,  no  insurance  on  any  building  or  property 
in  Ontario  should  be  binding,  or  valid,  in  law  or  equity,  unless  in 
writing. 

If  the  legislative  power  of  the  Provincial  Legislatures  is  to  be 
restricted  and  limited,  as  it  is  claimed  it  should  be,  and  the  doctrine 
contended  for  in  this  case  is  carried  to  its  legitimate  logical  conclusion, 
the  idea  of  the  power  of  the  Local  Legislature  to  deal  with  the  local  works 
and  undertakings,  property  and  civil  rights,  and  matters  of  a  merely 
local  and  private  nature  in  the  Province,  is,  to  a  very  great  extent, 
illusory. 

I  scarcely  know  how  one  could  better  illustrate  the  exercise  of  the 
power  of  the  Local  Legislatures  to  legislate  with  reference  to  property 
and  civil  rights,  and  matters  of  a  merely  local  and  j^rivate  nature,  than 
by  a  local  Act  of  incoqwration,  whereby,  is  gi-anted  a  right  to  hold  or 
deal  with  real  or  personal  proj)erty  in  a  Province,  and  the  civil  right  to 
contract,  and  to  sue  and  to  be  sued  as  an  individual  in  reference  thereto ; 
and,  if  a  Legislature  ix)ssesses  this  ])ower,  as  a  necessary  sequence,  it 
must  have  the  right,  to  limit  and  control  the  manner  in  which  the 
property  may  be  so  dealt  with,  and,  as  to  the  contracts  in  reference 
thereto,  the  tenns  and  conditions  on  which  they  may  be  entered  into 
— whether  they  may  be  verbal,  or  shall  be  in  writing  or  whether 
they  shall  contain  conditions  for  the  protection  or  security  of  one  or 
other  or  both  the  parties — or  to  declare  that  the  contracting  jwrties  may 
be  free  to  deal,  as  may  be  agreed  on  by  them,  without  limit  or  restriction. 

Inasmuch,  then,  as  this  Act  relates  to  pro{)erty  in  Ontario,  and  the 
subject  matter  dealt  with,  is  therefore  local ;  and  as  the  contract  between 
the  parties  is  of  a  strictly  private  nature  ;  and  as  the  matters  thus  dealt 
with,  therefore,  in  the  words  of  the  British  North  America  Act,  aie  "of 
a  merely  local  or  private  nature  in  the  Province  " ;  and  as  contracts  are 
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matters  of  civil  rights,  and  breaches  thereof  are  civil  wrongs  ;  and  as  6nly 
the  property  and  civil  rights  in  the  Province  are  dealt  with  by  the 
Act ;  and  as  "  property  and  civil  rights  in  the  Province "  are  in  the 
enumeration  of  the  "  exclusive  powers  of  Provincial  Legislatures  ;  "  I 
am  of  opinion  that  the  Legislature  of  Ontixrio,  in  dealing  with  these 
matters  in  the  Act  in  question,  did  not  exceed  their  legislative  powers. 

In  hiul  V.  Virginia  (8  Wall.  U.  S.,  S.  C,  168),  Held  : 

That  a  State  Statute  compelling  a  foreign  Insurance  Company  to 
take  out  a  license  and  make  a  deposit  of  bonds  with  the  State  Treas- 
urer according  to  the  amount  of  its  capital,  preliminary  to  transacting 
business  in  the  State,  is  not  in  conflict  with  the  clause  of  the  Constitu- 
tion of  the  United  States  which  declares  that  Congress  shall  have 
power  to  "  regulate  commerce  "  with  foreign  nations  and  among  the 
several  States. 

That  Corporations  are  not  citizens  within  the  meaning  of  the  clause 
which  declares  that  "  the  citizen  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  States,"  and 
that  corporations  created  in  one  State  have  not  even  an  absolute  right 
of  recognition  in  other  States,  but  depend  for  the  enforcement  of  their 
contracts  upon  the  assent  of  those  States. 

Mr.  Justice  Field,  in  delivering  the  Judgment  of  the  Court,  said  : 

The  Corporation  being  the  mere  creation  of  local  law,  can  have  no 
legal  existence  beyond  the  limits  of  the  Sovereignty  where  created.  As 
said  by  this  Court  in  Bank  of  Augusta  v.  Earle,  "  It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to  another  sovereignty."  The 
recognition  of  its  existence  even  by  other  States,  and  the  enforcement 
of  its  contracts  made  therein,  depend  purely  upon  the  comity  of  those 
States.  Having  no  absolute  right  of  recognition  in  other  States,  but 
depending  for  such  recognition  and  enforcement  of  its  contracts  upon 
their  assent,  it  follows,  as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  those  States  may  think  pro- 
per to  impose. 

They  may  exclude  the  foreign  corporation  entirely,  they  may  res- 
trict its  business  to  particular  localities,  or  they  may  exact  such  secu- 
rity for  the  performance  of  its  contracts  with  their  citizens  as  in  their 
judgment  will  best  promote  the  public  interest.  The  whole  matter 
rests  in  their  discretion. 

In  Ducat  V.  Chicago  (10  Wall.  U.  S.,  S.  C,  415),  Held : 

That  a  license  granted  by  a  State  to  a  foreign  Insurance  Company, 
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on  condition  of  the  Company  paying  a  tax  of  two  per  cent,  on  its  pre- 
miums or  gross  receipts,  was  not  in  conflict  with  the  Constitution  of  the 
United  States. 

Mr.  Justice  Nelson,  iu  delivering  the  opinion  of  the  Court,  said  : 
"  The  ix)wer  of  the  State  to  discriminate  between  her  own  domestic 
corix)rations  and  those  of  other  States  desirous  of  transacting  business 
within  her  jurisdiction  is  clearly  established  ;  as  to  the  nature  or  degree 
of  discrimination,  it  belongs  to  the  State  to  determine,  subject  only  to 
such  limitations  on  her  sovereignty  as  may  be  found  in  the  fundamen- 
tal law  of  the  Union."  (Following  the  decision  iu  Paul  v.  VirginiUy  8 
Wall.  U.  S.,  S.  C,  168.) 

In  Railroad Comixiny  v.  Maryland  (21  Wall.  456),  Held  : 
That  a  stipulation  in  the  charter  of  a  Railroad  Company,  that  the 
Company  shall  pay  to  the  State  a  portion  of  its  earnings,  is  not  repug- 
nant to  the  United  States  Constitution,  it  being,  a  contract  by  the  Com- 
pany, and  different  in  principle  from  the  imposition  of  a  tax  on  the 
movement  or  transportation  of  goods  or  persons  from  one  State  to 
another. 

Ill  Howe  Machine  Co.  v.  Walker  (35  U.  C,  Q.  B.,39),  Hell : 

That  a  foreign  corporation  has  a  right  to  make  contracts  and  carry 

on  business  in  the  Province  of  Ontario. 

(Richards,  C.  J.,  in  delivering  the  Judgment  of  the  Court,'gave  an 

elaborate  review  of  the  English  and  United  States  authorities.) 

In  Allison  V.  Robiwton  (3  Pugs.  103),  the  Supreme  Court  of  New 
Brunswick  held  : 

That  a  business  transaction  of  a  toni^Mi  insurance  Conipany  was 
illegal  and  void,  on  the  ground  that  it  violated  the  Provincial  Act  (19 
Vic.  c.  45),  which  prohibits  any  foreign  Insurance  Company  from  doing 
business  in  the  Province  without  first  filing  a  certificate  giving  certain 
information,  required  by  the  Statute,  as  to  their  business  affairs. 

Chnudiert  Gold  Mining  Company  &  Desharatt  et  al.  (17  L.  C  J.  275), 
Held  : 

That  by  the  laws  of  the  Province  of  Quebec  all  corporations  are 
dis<iualified  from  acquiring  Real  Property  without  first  obtaining  the 
Royal  or  Legislative  permission. 

In  Beard  v.  Steele  (34  U.  C,  Q.  B.,  65),  Held  : 

That  the  Ontario  Statute,  33  Vict.  c.  19,  amending  the  hw  relating 
to  bills  of   lading,  and  declaring  the  rights  and  liabilities  of  parties 
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under  those  instruments  of  traffic,  was  not  an  invasion  of  the  jurisdic- 
tion of  the  Federal  Parliament,  which  alone  has  the  power  to  regulate 
trade  and  commerce. 

In  Attorney  General  v.  The  Niagara  Falls  Bridge  Co.  (20  Gr.  Ch.  35), 
Held: 

That  the  Provincial  Attorney  General,  and  not  the  Attorney- 
General  of  the  Dominion,  is  the  proper  party  to  file  an  information, 
when  the  complaint  is  not  of  an  injury  to  property  vested  in  the 
Crown,  but  relates  to  a  violation  of  the  rights  of  the  public  of  Ontario, 
even  if  those  rights  are  created  by  an  Act  of  the  Dominion  Parliament. 

That  in  the  case  of  a  public  nuisance  caused  by  an  illegal 
obstruction  of  a  railway,  the  Provincial  Attorney  General  is  the  proper 
officer  to  prosecute  in  a  Court  of  law. 

In  Kirtland  v.  Hotchkiss  (100  U.  S.,  S.  C.  491),  Held: 

That  the  U.  S.  Constitution  does  not  prohibit  a  State  from  taxing 
a  resident  citizen  for  debts  held  by  him  against  a  non-resident,  evidenced 
by  his  bonds,  payment  whereof  is  secured  by  deeds  of  trust  or  mort- 
gages upon  real  estate  in  another  State. 

The  debt,  although  a  species  of  intangible  property,  if  not  for  all 
other  purposes,  may  for  the  purposes  of  taxation  be  regarded  as  situated 
at  the  domicile  of  the  creditor. 

In  Taylor  v.  Porter  et  al.  (4  Hill  140),  Held: 

That  the  Legislature  of  the  State  of  New  York  has  no  power  to 
take  private  property  for  private  uses.  It  has  no  power  to  take  the 
property  of  A.  and  give  it  to  B.  either  with  or  without  making  compen- 
sation. 

The  People  v.  Supervisors  of  Westchester  (4  Barb.  64),  Held  : 

That  vested  rights  in  property  acquired  by  virtue  of  an  Act  of  the 
Legislature  of  the  State  of  New  York,  cannot  be  divested  or  destroyed 
by  such  Legislature,  by  a  repeal  or  modification  of  the  Act. 

In  The  Lottawanna    (21  Wall.  558),  Held: 

That  the  Congress  of  the  United  States,  under  the  power  to  regulate 
commerce,  has  authority  to  establish  a  lien  on  vessels  of  the  United 
States  uniform  throughout  the  whole  country,  in  favor  of  persons  fur- 
nishing supplies  to  vessels,  but  that  the  States,  until  Congress  acts, 
may  continue  to  legislate  on  the  subject,  though  the  contract  to  furnish 
the  supplies,  is  a  maritime  contract,  which  can  only  be  enforced  by  pro- 
ceedings in  rem  in  the  District  Courts  of  the  United  States. 
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In  Church  and  JUiddlemUs  (21    L.  C.  J.   319),    S.  C,  Montrciil,  it  was 

l.cKl : 

That  the  members  of  the  Executive  Council  are  not  personally  liable 
in  warmnty,  to  a  purchaser,  for  having  advised  the  execution  of  a  deed 
of  sale  by  the  Crown  of  certain  real  property  which  the  Crown  had  no 
right  to  transfer.  In  theory  of  law,  the  judgment  and  decision  upon 
every  matter  of  State,  is  that  of  the  Sovereign,  though  every  minister 
is  directly  responsible  to  Parliament  for  his  conduct  in  office,  and  for 
the  advice  he  tenders  to  his  Sovereign. 

In  Nonnnnd  atd  La  Compaginc  de  Naoigatlon  du  St.  Laurent j  Held 
bj  the  Q.  B  on  7th  March,  1879,  reversing  decision  of  the  Superior  Court,  4  Q. 
L.  R.,  noted  ante  p.  143: 

That  the  Provincial  Governments  have  the  right  to  grant  letters 
patent  for  the  use  of  riparian  lots,  provided  that  the  use  of  such  lots 
does  not  interfere  with  the  navigation  of  the  river,  which  is  controlled 
by  the  Dominion  authorities  exclusively. 

The  text  of  the  judgment  is  as  follows  : 

Considering  that  among  the  powers  conferred  on  the  Governments 
of  the  several  Provinces,  by  sect.  92  of  B.  N.  A.  Act,  1867,  is  that  of 
administering  and  selling  the  public  lands  belonging  to  the  Province, 
and  that  this  right  includes  that  of  selling  and  disposing  of  the  ripa- 
rian lots  of  land  which  form  part  of  the  territorial  domain  of  the 
Provinces  ; 

And  Considering  that  the  Government  of  the  Province  of  Quebec 
has  not  exceeded  its  powers  in  granting  to  the  appellant  (Xormand; 
the  letters  patent  of  the  1st  September,  1873,  and  that  there  is  error  in 
the  judgment  rendered  by  the  Superior  Court  at  Three  Rivers  on  the 
16th  February,  1878,  which  annulled  and  set  aside  the  said  letters 
patent ; 

But  Considering  that  the  said  letters  patent  coiitVrrcd  no  right  of  a 
nature  to  diminish  the  advantages  of  using  the  River  St.  Maurice  for 
the  ends  of  navigation,  the  control  of  which  navigation  belongs  to  the 
Dominion  Government  exclusively  ; 

And  Considering  that  the  appellant  has  no  right  to  claim  an  indem- 
nity from  the  Company  respondent  for  the  wintering  of  their  vessels  in 
that  j)art  of  the  River  St.  Maurice  comprised  in  said  letters  patent ; 

Considering,  moreover,  that  the  said  letters  patent  could  not  be  set 
aside  on  the  issue  rai-sed ;  that  the  appellant  has  not  proved  having 
suffered  damages  from  the  acts  of  the  respondents,  and  that  there  is 
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no  error  in  that  part  of  the  judgment  appealed  from,  the  Court,  reform- 
ing the  said  judgment,  quashes  and  annuls  that  part  of  the  said  judg- 
ment which  sets  aside  the  said  letters  patent,  and  confirms  the  judg- 
ment as  to  the  remainder. 

In  Pound  y.  Turck  (95  U.S.,  S.  C,  793),  where  it  was  held  that  in  the 
absence  of  Federal  lejiislation  bearing  on  the  ease,  a  Statute  of  a  Stite  which 
authorizes  the  erection  of  a  d.iin  across  a  navigable  river,  which  is  wholly  within 
her  limitx,  is  not  unconstitutional,  Mr.  Justice  Miller,  in  delivering  the  opinion 
of  the  Cuurt,  said  : 

The  principle  established  by  the  decisions  to  which  we  have  refer- 
red, is,  that  in  regard  to  the  powers  conferred  by  the  Commerce  clause 
of  the  Constitution,  there  are  some,  which  from  their  essential  nature 
are  exclusive  in  Congress,  and  which  the  States  can  exercise  under  no 
circumstances,  while  there  are  others,  which  from  their  nature  may  be 
exercised  by  the  States  until  Congress  shall  see  proper  to  cover  the 
same  ground  by  such  legislation  as  that  body  may  deem  appropriate  to 
the  subject. 

14.  The  Administration  of  Justice  in  the  Province, 
including  the  Constitution,  Maintenance,  and  Organization 
of  Provincial  Courts,  both  of  Civil  and  of  Criiliinal  Jurisdic- 
tion, and  including  Procedure  in  Civil  Matters  in  those 
Courts. 

In  Langlois  v.  Valin  (3  Can.  S.  C,  p.  1),  it  was  held  by  the  Supreme 
Court  of  Canada : 

That  the  exclusive  power  of  legislation  given  to  Provincial  Legisla- 
tures by  sub-sec.  14  of  sec.  92  B.  N.  A.  Act  over  procedure  in  civil 
matters,  means  procedure  in  civil  matters  within  the  powers  of  the 
Provincial  Legislatures,  and  does  not  extend  to  the  regulation  of  the 
procedure  in  controverted  elections  or  bankruptcy,  which  belongs  to  the 
Federal  Parliament. 

In  Re  Niagara  Election  case  (29  U.  C,  Q.  B.,  279),  Gwynne,  J.,  in 
delivering  judgment,  said: 

"  These  words  {jprocedure  in  Civil  matters  in  those  Comets)  plainly 
apply,  as  it  appears  to  me,  to  the  procedure  in  those  civil  matters  over 
which  the  preceding  paragraph  (the  13th)  gave  to  the  Provincial 
Legislature  exclusive  control,  namely,  '  property  and  civil  rights  in  the 
Province,'  and  do  not  affect  the  procedure  in  the  case  before  us,  which, 
being  a  matter  over  which  the  Provincial  Legislature  has  no  jurisdic- 
tion, it  could  not  assume  to  prescribe  a  procedure  relating  thereto." 
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In  The  Queen  v.  Coote,  L.  H.  4,  P.  C.  599  (1872),  their  Lordships, 
snstaiuiiiir,  in  this  respect,  the  Court  of  Queen's  Bu'uch  for  the  Proviuee  of 
Quebte  : 

Held,  that  the  coustitution  of  the  Court  of  the  Fire  Marshal,  by 
the  Quebec  Statutes,  31  Vict.  c.  31  and  32  Vict.  c.  29,  with  the 
powers  giveu  to  it,  was  within  the  competency  of  the  Provincial 
Legislature. 

In  ex  parte  Duncan  (16  L.  C.  J.  190),  Dunkin,  J.,  held: 
That  the  Pedlar  clauses  of  the  Quebec  License  Act  (34  Vict.  ch. 
21)  talking  away  the  right  of  certiorari,  do  not  conflict  with  the 
British  North  America  Act  of  1867,  which  assigns  to  the  Parliament  of 
Canada  the  exclusive  right  of  legislation  in  reference  to  all  matters 
coming  within  the  criminal  law,  including  the  procedure  in  criminal 
matters. 

In  Peak  v.  Shields,  Common  Pleas,  Ontario  (16  Can.  Law.  J.  212),  held  : 
That  the  acts  referred  to  in  sec.  136  of  the  Insolvent  Act,  are  not  by 
that  section  constituted  crimes,  punishable  as  such  under  that  and  the 
following  sections. 

That  the  right  of  the  Provincial  Legislature  to  direct  the  civil  pro- 
cedure in  the  Provincial  Courts  has  reference  to  the  procedure  over 
which  the  Legislature  has  power  to  give  those  Courts  jurisdiction,  and 
does  not  in  any  way  interfere  with  or  restrict  the  right  or  power  of  the 
Parliament  of  Canada  to  direct  the  procedure  to  be  adopted  in  cases 
over  which  Parliament  has  jurisdiction. 

In  re  Centre  Wellington  Election  (44  U.  C,  Q.  B ,  132),  held  (by  a  unani- 
mous Court). 

That  the  Court  of  Queen's  Bench,  Ont,  hasno  jurisdiction  to  issue  a 
mandamus  to  the  Junior  Judge  of  the  County  of  Wellington  to 
proceed  with  the  recount  of  votes  (under  14  Vic.  c.  6,  sec.  14)  at 
an  election  of  a  member  for  the  House  of  Commons  of  Canada ;  that 
the  right  to  deal  with  all  such  matters  belongs  to  the  House  of  Commons, 
except  so  far  only  as  the  Parliament  of  Canada  has  expressly  devolved 
on  the  Courts  certain  express  duties  and  powers  resi)ecting  elections ; 
and  this  proposed  interposition  by  m,an(lamu8  is  not  one  of  those 
80  devolved.  The  House  of  Commons  retains  all  powers  that  it  has  not 
expressly  given  up. 

Id  ex  parte  James  So>'fh  .t  ..I.  ,^  Tlmpsteful  (16  L.  C.  J.  140;  S.  C, 
1872),  Held: 

That  under  the  Act  of  the  Dominion  Legislature,  31  Vic  cap.  76, 


320    B.  N.  A.  ACT,  1867 — SECT.  92,  §  15,  PROVINCIAL  LEGISLATIVE  POWER. 

the  Superior  Court  is  authorized  to  order  the  attendance  of  a  witness 
to  be  examined  under  a  commission  rogatoire  issued  out  of  a  Foreign 
Court. 

Torrance,  J.,  said  :  "  This  is  a  matter  of  international  comity,  and 
the  Act  is  one  which  the  Dominion  Parliament  might  very  properly  pass. 
Matters  of  international  comity  are  more  under  its  control  than  under 
the  c(»ntrol  of  the  Legislature  of  Quebec." 

§  15.  The  Imposition  of  Punishment  by  Fine,  Penalty,  or 
Imprisonment  for  enforcing  any  Law  of  the  Province  made 
in  relation  to  any  Matter  coming  within  any  of  the  Classes 
of  Subjects  enumerated  in  this  Section. 

Foitras  and  The  Corporation  of  the  City  of  Quebec,  lield  by  Superior  Court, 
Quebec,  Caron,  J.  (9  li.  L.  531)  : 

Tliat  the  Quebec  Legislature,  witli  a  view  of  executing  its  own 
laws,  lias  no  authority  to  order  imprisonment  at  hard  labor,  its  power 
being  lindted  U)  inflict  punishment  by  line,  penalty  or  imprisonment 
only,  and  not  by  hard  labor. 

This  was  a  writ  of  prohibition  ordering  the  Corporation  of  Quebec 
to  abstain  from  executing  a  conviction  of  the  Recorder,  condemning  the 
petitioner  to  j)ay  a  fine  of  S40  and  costs,  and  in  default  of  payment  to 
be  imprisoned  during  three  months  at  hard  labor,  for  having  kept  his 
tavern  open  upon  a  Sunday.  The  conviction  was  set  aside  on  the 
ground  above  mentioned.  But  the  Court  went  further — one  of  the 
reasons  given,  being  in  the  following  terms :  "  Considering  that  the 
Quebec  Legislature  has  not  the  power  either  to  prohibit  or  limit  the 
sale  of  intoxicating  liquors,  in  any  maimer  whatever,  but  is  only  author- 
ized to  impose  licenses,  for  the  purpose  of  raising  a  revenue  for  Pro- 
vincial or  municipal  objects,  the  Court  grants  the  demand  of  the  peti- 
tioner. 

The  reporter,  in  a  note,  mentions  a  case  of  Collopy  and  the  same 
Corporation,  where  the  same  views  have  been  expressed  in  a  judgment 
by  Justices  Stuart  and  McCord,  but  not  formally  recorded,  the  case 
being  still  pending. 

Rt^gina  v.  Bonrdman  (30  U.  C,  Q.  B.  553).  The  Ontario  Lep;isl  iture  piisse  1 
an  Act,  32  V.  c.  32,  declaring  (^s.  39),  ''  that  any  person,  who,  having  violated 
any  of  tlie  provisions  of  this  Act,  shall  compromise,  compound  or  settle,  &c.,  &c., 
tlie  offence,  with  the  view  of  prcventintjja  complnint  or  conviction,  sh;ill  be  guilty 
of  an  offence  under  this  Act,  and  be  imprisoned  at  hard  labor  in  the  coinnioa 
gaol  of  the  county  for  three  months.     The  defendant  being  convicted   of  com- 
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poundinir  such  an  offence,  and  sentenced  to  three  months  imprisonment  in  the 
common  gijol,  was  brou<rI»t  up  by  Hahens  Corpus,  and  his  discharge  was  niovvd, 
on  the  irround  that  tlie  Local  Lei::ish«ture  of  Ontario  iiad  no  power  to  enact  such 
a  provision,  which  amounted  to  creatinj?  an  offence  p'inisliablo  as  above,  a  sul> 
ject  exclusively  assigned  to  the  Dominion  Parliament.  The  following  ctses  were 
cited  in  support  of  the  demand  of  discharge:  Lucas  and  McGlashun,  29  U.  C, 
Q.  B.,  81  ;  Buittv.  Conant,  1  B.  &  B.,  574  ;  Regina  v.  Mason,  17  U.  C,  C.  P., 
584;  Meyers  &  Wonnarntt,  28,  U.C.,  Q.  B.,  Gil.  It  does  not  appear  that  the 
condemnation  coupled  imprisonment  with  hard  labor. 

Held,  that  the  Legislature  of  Ontario  had  power,  under  ss.  15  of 
s.  92  to,  enact  that  any  person,  who,  having  violated  any  of  the  provi- 
sions of  the  Act  (32  V.  c.  32),  should  compromise  the  offence,  and 
any  person  who  should  be  a  party  to  such  compromise  should  on  con- 
viction be  imprisoned  in  the  common  gaol  for  three  months,  and  that 
such  enactment  was  not  opposed  to  sec.  91,  ss.  27,  by  which  the  Crimi- 
nal Law  is  assigned  exclusively  to  the  Dominion  Parliament. 

Richards,  C.  J.,  delivered  the  judgment: — 

There  seems  no  reasonable  doubt  that  under  sec.  92,  ss.  9  and  16, 
the  Local  Legislature  not  only  had  power  but  the  exclusive  right  to 
legislate  in  relation  to  shop,  tavern,  auctioneer,  and  other  licenses,  in 
order  to  raise  a  revenue.  It  seems  equally  clear  that  they  had  the 
right  to  impose  punishment  by  fine,  penalty,  or  imprisonment  for 
enforcing  any  law  properly  passed  by  them  on  matters  within  their 
exclusive  jurisdiction.  .  .  .  Wo  think  we  must  come  to  the  conclusion 
that  when  the  Im{)erial  Parliament  used  the  words  "The  Criminal 
Law,"  and  "including  the  procedure  in  criminal  matters,"  they  did 
not  mean  that  the  Local  Legislature  had  not  the  power  to  legislate  so 
as  to  punish  by  fine  or  imprisonment  with  the  view  of  enforcing  the  laws, 
where  such  power  is  expressly  given  by  that  Act. 

If  the  Local  Legislature  were  to  pass  a  law  forbidding  the  com- 
pounding or  settling  of  the  offence  by  any  person  who  had  been  guilty 
of  a  violation  of  Local  Statutes,  and  declaring  the  same  to  be  a  mis- 
demeanor for  which  the  party  could  be  indicted  and  j)unished  by  fine 
and  imprisonment,  that  might  with  more  projiriety  be  considered  as 
passing  a  criminal  law  and  regulating  the  pmcedure  in  it.  But  in  this 
case  it  seems  not  an  unreasonable  mode  of  ensuring  the  pro|wr  enforce- 
ment of  the  primary  object  of  the  law — the  preventing  of  parties  from 
exercising  the  calling  of  shop,  saloon  or  tavern  keeper,  without  obtain- 
ing and  paying  for  the  proper  license  for  that  purjK)3e. 
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In  exparte  Papin,  for  Habeas  Corpus  (15  L.  C.  J.,  H34),  held  by  Drum- 
mond,  J. : 

That  thu  powers  conferred  by  a  local  Act  of  the  Province  of  Quebec 
(32  Vict.  c.  70,  sec.  18)  on  the  Corporation  of  Montreal,  for  cumulative 
punishments,  are  unconstitutional.  The  punishment  imposed  by  Local 
Legislatures  under  section  92,  ss.  15,  must  be  either  fine,  penalty  or 
imprisonment ;  it  cannot  be  fine  and  imprisonment.  Same  decision,  by 
Torrance,  J.,  on  Certiorari  ex  parte  Papin  (16  L.  C.  J.,  319). 

In  Rpgina  v.  Black  (43  U.  C,  Q.  B.,  180),  Held  : 

That  where  defendant  was  convicted  of  selling  liquor  in  violation 
of  the  License  Act  (37  Vict.  ch.  32  and  40  Vict.  ch.  18,  Out.),  and  a 
penalty  of  S40  imposed  in  pursuance  of  its  provisions,  declaring  that 
either  fine  or  imprisonment  may  be  imposed,  there  is  no  power  to 
impose  hard  labor  for  non-payment  of  the  fine,  as  the  Act  only  author- 
ized the  alternative  of  fine  or  imprisonment  as  a  punishment  for  the 
offence.  The  decision  in  the  case  of  Regina  v.  Boardman,  which 
apparently  affirms  the  power  of  Provincial  Legislatures  to  authorize 
imprisonment  at  hard  labor,  questioned. 

In  Paige  v.  Griffith  (18  L.  C.  J.  119),  Held  : 

That  the  power  conferred  on  the  Legislature  of  Quebec  by  the 
B.  N.  A.  Act  of  1867,  of  imposing  "  fine,  penalty  or  imprisonment," 
does  not  restrict  the  power  of  the  Provincial  Legislature  to  the  exercise 
of  only  one  of  those  modes  of  punishment  at  a  time.  The  word  "  or  " 
is  not  necessarily  to  be  taken  in  a  disjunctive  sense;  it  may  be  taken 
in  a  connective  sense.  Sanborn,  J.,  said,  he  did  not  think  it  was  intended 
to  give  power  to  the  Provincial  Legislatures  to  exercise  only  one  of 
those  modes  of  punishment  at  a  time,  and  that  he  could  not  agree  with 
the  holding  of  Justices  Drummond  and  Torrance  in  ex  parte  Papin. 
It  must  have  been  intended  to  apply  each  mode  of  punishment  accord- 
ing to  the  gravity  of  the  offence,  and  to  use  both,  or  all,  when  required. 

In  Paige  &  Griffith  (17  L.  C.  J.,  302,  Q.B.,  Crown  side  of  Quebec,  1873), 
Sanborn,  J.,  held  : 

That  the  Provincial  Legislature  had  power  to  provide  the  procedure 
for  enforcing  the  penalties  incurred  under  the  License  Act  34  Vic,  c.  2. 
That  the  British  North  America  Act  gives  the  Legislatures  of  the 
several  Provinces  power  over  shop,  saloon  and  tavern  licenses,  and  to 
impose  fine,  penalty  or  imprisonment  for  enforcing  any  law  of  the 
Province  made  in  relation  to  any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  among  their  powers.     Where  power  is 
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given  by  Statute  to  impose  a  penalty,  it  implies  power  to  enforce  it. 
(Dwarris  on  Statutes,  p.  23.) 

In  Pope  &  Griffith^  16  L.  0.  J.,  169  (Q.  Bench,  discharging  the  functions 
of  tlic  Court  of  Quarter  Sessions).  The  Legislature  of  the  Province  of  Quebec 
havini;  by  the  Quebec  License  Act  attached  a  fine,  penalty  or  imprison  mint  to 
the  sale  or  keeping  of  spirituous  liquors  without  a  license,  and  having  prescribed 
the  conditions  necessary  to  be  complied  with,  before  an  Appeal  can  be  allowed 
from  a  conviction  for  a  violation  of  the  provisions  of  the  Act,  Ramsay  J.,  held : 

That  the  provisions  of  the  Provincial  Act  prescribing  a  criminal 
procedure  on  Appeal  from  such  conviction  are  not  beyond  the  powers  of 
the  Provincial  Legislature. 

That  sub-section  16  of  section  92  reserves  to  the  Local  Legislature 
generally  the  right  to  make  laws  affecting  all  matters  of  a  merely  local 
or  private  nature  in  the  Province.  It  is  not  a  question  of  clashing, 
the  powers  of  the  Local  Legislature  and  of  the  Dominion  Parliament 
are  perfectly  distinct.  Each  of  the  Legislatures  makes  the  laws  of 
procedure  affecting  the  criminal  laws  which  they  enact  respectively. 

§  16.  Generally  all  Matters  of  a  merely  local  or  private 
Nature  in  the  Province. 

See  ante,  cases  under  sub-sections  13,  14,  15  and  16. 

The  peculiar  institutions  of  each  Province  are  preserved  from  Federal  in- 
tcrfercDCc  by  this  Section. 

On  the  2nd  iieading  of  the  B.  N.  A.  Bill  in  the  House  of  Lords  (19ih 
February,  1867),  the  Karl  of  Carnarvon  said: 

A  legislative  Union,  is,  under  existing  circumstances  impracticable. 
The  Maritime  Provinces  are  ill-disposed  to  surrender  their  separate 
life,  and  to  merge  their  individuality  in  the  political  organization  of  the 
general  body.  It  is  in  their  case,  impossible,  even  if  it  were  desirable, 
by  a  stroke  of  the  pen  to  bring  about  a  complete  assimilation  of  their 
institutions  to  those  of  their  neighbors. 

Lower  Canada,  too,  is  jealous,  us  she  is  deservedly  proud,  of  her 
ancestral  customs  and  traditions ;  she  is  wedded  to  her  jHiculiar  institu- 
tions, and  will  enter  this  Union  only  upon  the  distinct  understjinding 
that  she  retains  them. 

The  42nd  Article  of  the  Treaty  of  Capitulation  in  1760,  when  Can- 
ada was  ceded  by  the  Marquis  de  Vaudreuil  to  General  Amherst,  runs 
thus : 

Les  Franynis  et  Canadiens  continucront  d'fitrcgouvcrndssuivuDt  UCoutume 
de  Paris  et  Ics  lois  ct  usage?  dtablis  pour  cc  pays. 
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The  Coutuvie  de  Paris  is  still  the  accepted  basis  of  their  Civil 
Code,  and  their  national  institutions  have  been  alike  respected  by  their 
fellow-subjects  and  cherished  by  themselves.  And  it  is  with  these 
feelings  and  on  these  terms  that  Lower  Canada  now  consents  to  enter 
this  Confederation. 

Education, 

I>»jrisl«tion  res- 

pectii.g  Lduca-  jjj^  j^^  ^^^^  for  each  Proviiice  the  Legislature  may  exclu- 
sively make  Laws  in  relation  to  Education,  subject  and 
according  to  the  following  Provisions: — 

§  1.  Nothing  in  any  such  Law  shall  prejudicially  affect  any 
Right  or  Privilege  with  respect  to  Denominational  Schools 
which  any  Class  of  Persons  have  by  Law  in  the  Province  at 
the  Union  : 

§  2.  AH  the  Powers,Privileges,  and  Duties  at  the  Union  by 
Law  conferred  and  imposed  in  Upper  Canada  on  the  Separate 
Schools  and  School  Trustees  of  the  Queen's  Roman  Catholic 
Subjects,  shall  be  and  the  same  are  hereby  extended  to  the 
Dissentient  Schools  of  the  Queen's  Protestant  and  Roman 
Catholic  Subjects  in  Quebec: 

§  3.  Where  in  any  Province  a  System  of  Separate  or  Dis- 
sentient Schools  exists  by  Law  at  the  Union,  or  is  thereafter 
established  by  the  Legislature  of  the  Province,  an  Appeal 
shall  lie  to  the  Governor  General  in  Council  from  any  Act  or 
Decision  of  any  Provincial  Authority  affecting  any  Right  or 
Privilege  of  the  Protestant  or  Roman  Catholic  Minority  of 
the  Queen's  Subjects  in  relation  to  Education  : 

§  4.  In  case  any  such  Provimjial  Law  as  from  Time  to  Time 
seems  to  the  Governor  General  in  Council  requisite  for  the 
due  Execution  of  the  Provisions  of  this  Section  is  not  made, 
or  in  case  any  Decision  of  the  Governor  General  in  Council 
on  any  Appeal  under  this  Section  is  not  duly  executed  by  the 
proper  Provincial  Authority  in  that  Behalf,  then  and  in 
every  such  Case,  and  as  far  only  as  the  Circumstances  of  each 
Case  require,  the  Parliament  of  Canada  may  make  remedial 
Laws  for  the  due  Execution  of  the  Provisions  of  this  Section, 
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and  of  any  Decision  of  the  Governor  General  in  Council 
under  this  Section. 

Ex  parte  Rcnaud  et  ah  (1  Pugs.  273 ;  3  R.  C.  117.) 

The  litigation  in  this  case  arose  upon  petition  to  set  aside  an  assess- 
ment, on  the  ground  that  the  New  Brunswick  Legislature  had  no  power 
to  enact  the  Common  Schools  Act  of  1871,  under  which  the  assessment 
was  levied. 

The  Legislature  of  the  Province  of  New  Brunswick,  in  1871,  passed 
the  Act  entitled  "The  Common  Schools  Act,  1871,"  which  repealed 
the  School  Act  of  1858  (21  Vic.  c.  9),  entitled  an  "  Act  relating  to 
Parish  Schools,"  under  which  the  Common  School  system  of  the  Pi*o- 
vince  of  New  Brunswick  was  carried  on  at  the  time  of  Confederation. 

It  was  contended  on  the  part  of  the  petitioner  that  the  Common 
Schools  Act  of  1871  by  repealing  the  School  Act  of  1858,  and  enacting 
that  all  Schools  conducted  under  the  Act  of  1871  shall  be  non-sectarian 
thereby  deprived  Roman  Catholics  not  only  of  the  right  which  the  Act 
of  1858  had  secured  to  them,  of  having  the  Douay  Bible  read  by  their 
children  in  the  mixed  schools,  but  also  of  the  privilege  which  they  had 
under  that  Act,  of  creating  schools  of  a  character  exclusively  Roman, 
Catholic  in  districts  where  the  population  was  entii-ely  Roman 
Catholic. 

Also,  that  the  Board  of  Education  under  the  Act  of  1871  promul- 
gated a  Regulation,  that  "  Symbols  or  emblems  distinctive  of  any 
national  or  other  society,  political  party  or  rehgious  organization,  shall 
not  be  exhibited  or  employed  in  the  school  room,  either  in  its  general 
arrangement  or  exercises,  or  on  the  person  of  any  teacher  or  pupil." 
And  therefore, that  the  Common  Schools  Act  of  1871  does  "prejudi- 
cially affect "  rights  and  privileges  which  were  secured  to  Roman 
Catholics  as  a  class  in  respect  to  Denominational  Schools,  and  is  there- 
fore unconstitutional,  as  being  in  conflict  with  ss.  1  of  sec.  93  of 
B.  N.  A.  Act. 

And  also  that  the  omission  in  the  Common  Schools  Act  of  1871  to 
secure  to  all  children — whose  parents  do  not  object — the  reading  of  the 
Bible  ;  and  that  when  read  by  Roman  Catholic  children,  if  required  by 
their  parents,  it  shall  be  the  Douay  version  without  note  or  com- 
ment, prejudicially  affects  rights  and  privileges  under  ss.  1  of  sec.  93, 
B.  N.  A.  Act. 

It  was  held  by  the  Court : 

That,  neither  the  School  Act  of  1871,  nor  the  School  Act  of  1858, 
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which  it  repealed,  provided  for  the  establishment  of  Denominational 
Schools,  and  that  neither  of  those  Acts  conferred  any  legal  rights  or 
privileges  upon  any  class  of  persons  or  upon  any  one  Denomination 
of  Christians,  in  the  government  or  control  of  the  schools  organized 
thereunder ;  and  that  the  schools  established  in  pursuance  of  the  Act 
of  1858  were  not  Denominational,  and  therefore  that  the  School  Act  of 
1871,  which  declares  that  the  schools  conducted  under  its  provisions 
shall  be  non-denominational,  is  not  ultra  vires  of  the  Legislature  of 
New  Brunswick  as  prejudicially  affecting  any  legal  right  or  privilege 
with  respect  to  Denominational  Schools  which  any  class  of  persons  had 
at  the  Union,  or  as  being  in  conflict  with  any  of  the  provisions  of  sect. 
93  of  the  B.  N.  A.  Act  of  1867. 

That  if  the  right  does  exist  of  creating  schools  of  a  character 
exclusively  Eoman  Catholic,  and  of  using  religious  or  national  emblems 
in  the  exercises  of  the  school,  or  upon  the  person  of  the  teacher  or 
pupil,  and  of  having  their  own  translation  of  the  Bible  read  in  mixed 
schools  by  the  children  of  Eoman  Catholic  parents,  that  this  right 
is  not  taken  away  by  any  provisions  of  the  Act  of  1871,  as  it  may 
still  exist,  if  it  is  a  right  which  legitimately  comes  under  sec.  93  of  the 
B.  N.  A.  Act;  for,  if  such  a  right  did  exist  under  the  School  Act  of  1858, 
it  would  then  become  the  duty  of  the  Board  of  Education,  under  the 
Common  Schools  Act  of  1871,  to  secure,  by  regulation,  just  what  the 
Board  of  Education  were  bound  to  secure  under  the  School  Act  of 
1858. 

That  if  this  right  did  exist  under  the  School  Act  of  1858,  and  was 
protected  by  the  B.  N.  A.  Act  of  1867,  and  the  Board  of  Education 
neglected  to  secure  this  right  by  proper  regulations,  or  if  any  improper 
regulations  were  made  under  their  authority,  this  could  not  affect  the 
constitutionality  of  the  Common  Schools  Act  of  1871,  although  it 
might  then  be  a  case  coming  within  sec.  4  of  sect.  93,  providing  for 
remedial  legislation  by  the  Parliament  of  Canada. 

In  delivering  the  judgment  of  tho  Court,  Chief  Justice  Ritohio  s;iid  : 
The  Regulations  are  not  before  us  in  such  a  way  that  we  can  deal 
with  them,  and  we  are  not  called  upon  to  express  any  decided  opinion 
as  to  their  validity,  because  the  constitutionality  of  the  School  Act  of 
1871  cannot  in  our  opinion  be  aff'ected  by  any  regulations  made  under 
it — there  being  nothing  unconstitutional  in  the  Act  itself. 

As  in  this  case  there  was  no  legal  right  under  the  School  Act  of 
1858  to  have  Denominational  schools  or  teachings,  there  is  no  injury  in 
legal  contemplation    committed  by  the  Legislature  dealing  with  the 
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question  in  such  a  manner  as  to  prevent  that  possibility  from  arising ; 
and  consequently  there  is  no  right  to  have  the  action  of  the  Legislature 
abrogated. 

The  inability  of  a  class  of  persons  to  have  under  the  Common 
Schools  Act,  1871,  that  which,  possibly  they  might  under  certain 
exceptional  and  accidental  circumstances  have  had,  under  the  School 
Act  of  1858,  but  which,  they  had  no  right  to  insist  on  having,  is  a 
damage  not  occasioned  by  anything  which  the  law  esteems  an  injury — 
it  is  a  kind  of  damage  termed  in  law  damnum  absque  injuna,  and 
for  which  there  is  no  remedy. 

Scc,Tod«l  on  Parliamentary  Government  in  Col.(pp.  346-352)  and  Dominion 
Sessional  Papers  of  1877,  No.  89,  for  a  history  of  the  controversy  on  tlie 
questions  involved  in  this  case,  and  of  the  action  of  the  Douiiuion  Government 
in  reference  thereto. 

Di$eu9sion  in  the  Imperial  Parliament  on  this  $eetioH. 

On  the  19th  February,  1867,  when  tlie  B.N.  A.  Bill  was  under  discussion 
in  the  House  of  Lords,  the  Earl  of  Carnarvon  expressed  himself  on  the  question 
of  Education  as  follows  :  — 

Lastly,  in  the  93rd  clause,  which  contains  the  exceptional  provi- 
sions to  which  I  referred,  your  Lordships  will  observe  some  rather 
complicated  arrangements  in  reference  to  education.  I  need  hardly  say 
that  that  great  question  gave  rise  to  nearly  as  much  earnestness  and 
division  of  opinion,  on  that,  as  on  this  side  of  the  Atlantic.  This  clause 
has  been  framed  after  long  and  anxious  controversy,  in  which  all 
parties  have  been  represented,  and  on  conditions,  to  which  all 
have  given  their  consent.  It  is  an  understanding,  which,  as  it 
only  concerns  the  local  interests  afifected,  is  not  one  that  Parliament 
would  be  willing  to  disturb,  even  if,  in  the  opinion  of  Parliament,  it 
were  susceptible  of  amendment ;  but  I  am  bound  to  add,  as  the  expres- 
sion of  my  own  opinion,  that  the  terms  of  the  agreement  appear  to  me 
to  be  equitable  and  judicious.  For  the  object  of  the  cLiuse  is  to  secure 
to  the  religious  minority  of  one  Province  the  same  rights,  privileges 
and  protection  which  the  religious  minority  of  another  Province  may 
enjoy.  Tlie  Roman  Catholic  minority  of  Upper  Canada,  the  Pro- 
testant minority  of  I>ower  Canada,  and  the  Koman  Catholic  minority 
of  the  Maritime  Provinces,  will  thus  stand  on  a  footing  of  entire 
equality.  But,  in  the  event  of  any  wrong  at  the  hand  of  the  local 
majority,  the  minority  have  a  right  to  api)eal  to  the  Governor  General 
in  Council,  and  may  claim  the  application  of  any  remedial  laws  that 
may  be  necessary  from  the  Central  Parliament  of  the  Confederation. 
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On  tho  22nd  of  February,  1867,  the  Earl  of  Shaftesbury  presented  to  the 
House  of  Lords,  petitions,  from  the  Governors,  Principal,  and  Fellows  of  the 
McGill  College,  Montreal,  from  the  Provincial  Association  of  Protestant  Teach- 
ers of  Lower  Canada  and  others,  directing  attention  to  several  provisions  of  the 
Bill,  and  especially  to  the  93rd  clause,  which,  in  their  operation  they  feared 
would  have  the  effect  of  subjecting  them  to  the  will  of  those  possessing  the  majo- 
rity of  the  representation,  and  they  desired  the  introduction  of  a  clause  for  their 
security. 

The  Earl  of  Carnarvon  in  answering  these  petitions,  while  showing  that  the 
fear  expressed  had  been  attended  to  by  the  80th  clause,  which  provided  that  no 
chan<jje  should  be  made  in  the  districts  which  returned  the  Protestant  minority 
without  the  consent  of  the  members  returned  by  those  districts,  stated  : 

To  introduce  the  clause  asked  for,  would  violate  one  of  the  princi- 
ples upon  which  the  Bill  was  based — namely,  that  the  Local  Legisla- 
tures should  have  the  power  of  amending  their  own  Constitutions. 
.  .  .  He  coftld  only  say  further  that  if  he  were  to  accept  an  amend- 
ment based  on  the  petitions,  it  would  be  difficult  to  resist  other  amend- 
ments of  an  analogous  character  put  forward  by  opposing  interests. 
In  fact,  only  a  few  minutes  before  he  entered  the  House,  that  day,  he 
had  received  a  paper  setting  forth  the  views  of  a  strong  and  very 
respectable  Eoman  Catholic  minority,  who  feared  that  the  93rd  clause 
would  not  extend  to  them  the  protection  which  they  conceived  to  be 
their  due.  His  answer  to  them,  as  to  his  noble  friend,  must  be,  that  to 
comply  with  their  wishes  would  be  to  depart  from  a  compact  entered 
into  by  the  representatives  of  all  shades  of  religious  and  political  opi- 
nions. If  the  compromise  were  departed  from  in  favor  of  one  party,  it 
must  inevitably  be  departed  from  in  favor  of  another. 

In  Board  of  School  Trustees  v.  Grainger  et  al.  (25  Gr.  Ch.  579),  Hold  : 

That  Local  Legislatures  may  legislate  as  to  separate  schools  pro- 
vided that  the  legislation  is  not  such  as  prejudicially  affects  the  rights 
or  pri\  ileges  theretofore  possessed  by  such  schools,  and  may  pass  laws 
interfering  with  the  position  or  mode  of  election,  of  trustees  of  separate 
schools  as  settled  by  Statute  prior  to  Confederation. 

Hlake,  V.  C,  in  delivering  the  Julgmcnt  of  the  Court,  said  : 

I  cannot  attach  any  weight  to  the  argument  that,  under  the 
words,  "an  appeal  shall  lie  to  the  Governor- General  in  Council  from 
any  Act  or  decision  of  any  Provincial  authority  "  (sub-section  4),  the 
persons  interested  in  separate  schools  have  the  right  to  present  such  a 
dithculty  as  the  present,  to  the  Governor  General  in  Council ;  the  mean- 
ing to  be  attributed  to  the  word  "  decision  "  is  explained  by  the  words 
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which  surround  it.  The  word  "  Act "  which  precedes  the  word  "  deci- 
sion," and  the  words  "  of  any  Provincial  authority,"  which  follow  it, 
shew  that  the  matters  contemplated  as  those  which  should  be  presented 
to  the  supreme  authority  are  such  as  are  Acts,  or  their  equivalents 
and  not  the  every-day  detail  of  the  working  of  a  school. 

Regina  v.  College  of  Physicians  and  Surgfions  (44  U.  C,  Q.  B.,  564), 
held  by  a  uoanimous  Court  : 

That  a  medical  practitioner  registered  in  England  under  the  Medical 
Act  (21  and  22  Vict.  c.  90,  and  31  Vict.  c.  29)  which  provides  tliat 
every  person  so  registered  should  be  entitled  to  practice  Medicine  and 
Surgery  "  in  any  part  of  Her  Majesty's  Dominions,"  is  entitled  without 
examination  to  practice  in  the  Province  of  Ontario  on  payment  of  the 
proper  fees. 

That  the  Imperial  Parliament  can  legislate  for  the  Provinces  not- 
withstanding any  previous  enactment  or  alleged  surrender  of  the  power 
of  exclusive  legislation  on  any  subject. 

That  the  exclusive  right  of  legislation  upon  education  granted  by 
the  B.  N.  A.  Act  to  the  Provincial  Legislatures  means  exclusive  as 
opposed  to  any  attempt  to  legislate  by  the  Dominion  Parliament. 

A  Bill  to  incorporate  the  Christian  Brothers  as  a  Company  of  Teachers  for 
the  Dominion,  which  was  presented  to  the  Federal  Parliament  in  1876,  was  pre- 
ferred by  the  Senate  to  the  Supreme  Court  of  Canada.  It  was  reported  by  the 
Supreme  Court  to  be  unconstitutional  and  ultra  vires  of  the  Federal  Parliament 
as  infringing  upon  the  powers  of  the  Pn)vincial  Lezisluturea,  in  whom  by  this 
gection  is  vested  the  exclusive  control  over  cduaition. 

(Senate  Journal  of  1876,  p.  155.) 

Unifomiity  of  Laws  in  Ontario^  Nova  Scotia,  and  New  Brunswick. 

04.  Notwithstanding  anything  in  this  Act,  the  Pariia- r^eiMafion  irr 
ment  of  Canada  may  make  Provision  for  the  Uniformity  of  uiiT.  Ki^. 
nil  or  any  of  the  Laws  relative  to  Property  and  Civil  Rights 
in  Ontario,  Nova  iScotia,  and  New  Brunswick,  and  of  the 
Procedure  of  all  or  any  of  the  Cotirts  in  those  Three  Pro- 
vinces, and  from  and  after  the  passin*^  of  any  Act  in  that 
Behalf  the  Power  of  the  Parliament  of  Canada  to  make  Laws 
in  relation  to  any  Matter  comprised  in  any  such  Act,  shall, 
notwithstanding  anything  in  this  Act,  be  unrestricted  ;  but 
any  Act  of  the  Parliament  of  Canada  making  Provision  for 
such  Uniformity  shall  not  have  effect  in  any  Province  unless 
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and  until  it  is  adopted  and  enacted  as  Law  by  the  Legisla- 
ture thereof. 

In  Pcrhy  et  al.  V.  Burpee  (Sunbury  Election  Petition,  Supreme  Court  of 
N.  B.,  not  yet  reported,),  Duflf,  J.  remarked: 

By  collating  section  92,  sub-section  13,  with  section  94,  we  will 
be  afforded  another  illustration  of  the  manner  in  which  passages 
seemingly  irreconcilable  at  first  sight,  will  be  found  perfectly  consistent 
on  a  closer  examination.  By  the  former,  the  exclusive  authority  to 
legislate  on  the  subjects  of  "  Property  and  Civil  Rights  in  the  Pro- 
vince "  is  given  to  the  Provincial  Legislatures.  By  the  latter,  the 
Parliament  of  Canada  is  authorized  to  make  provision  for  the  uniformity 
of  the  laws  relative  to  Property  and  Civil  Rights  in  Ontario,  Nova 
Scotia,  and  New  Brunswick.  Such  legislation,  however,  would 
manifestly  conflict  with  the  power  given  to  the  Provincial  Legisla- 
tures by  sub-section  13,  were  it  not  that  section  94  provides  that  no 
law  making  provision  for  such  uniformity  shall  go  into  effect,  in  any 
Province,  until  it  is  adopted  and  enacted  as  a  law  by  the  Legislature 
thereof  Therefore,  it  was,  that  in  the  Petition  of  Right  Act  (38  Vic. 
cap.  12)  it  was  expressly  provided  that  none  of  the  Provincial 
Courts  should  have  cognizance  of  any  matter  under  that  Act,  "  unless 
the  Legislature  of  the  Province  of  which  the  same  is  a  court  shall 
have  empowered  the  said  court  to  administer  the  rights  by  this  Act 
conferred  in  accordance  with  the  procedure  herein  defined." 

Agriculture  and  Immigration. 

95.  In  each  Province  the  Legislature  may  make  Laws  in 
relation  to  Agriculture  in  the  Province,  and  to  Immigration 
into  the  Province  ;  and  it  is  hereby  declared  that  the  Parlia- 
ment of  Canada  may  from  Time  to  Time  make  Laws  in 
relation  to  Agriculture  in  all  or  any  of  the  Provinces,  and 
to  Immigration  into  all  or  any  of  the  Pro'vinces ;  and  any 
Law  of  the  Legislature  of  a  Province  relative  to  Agricul- 
ture or  to  Immigration  shall  have  effect  in  and  for  the 
Province  as  long  and  as  far  only  as  it  is  not  repugnant  to 
any  Act  of  the  Parliament  of  Canada. 

See  ante  Sect.  91,  p.  114. 

VIL— JUDICAfURR. 

96.  The  Governor  General  shall  appoint  the  Judges  of 
the  Superior,  District,  and  County  Courts  in  (Bach  Province, 
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except  those  of  the  Courts  of  Probate  in   Nova  Scotia  and 
New  Brunswick. 

Kent  iQ  Wis  Commentaries  (vol.  1,  p.  453)  quotes  as  follows  from  the  decision 
of  the  U.  S.  Supr.  Court  in  Marbury  v.  Mudison  (1  Crunch  177)  as  finally  settling 
the  question  as  to  the  competency  of  the  Courts  to  pass  upon  the  constitution- 
ality of  the  Acts  of  the  State  Legislatures:  — 

The  powers  of  the  Legislature  are  defined  and  limited  by  a  written 
Constitution.  But  to  what  purpose  is  that  limitation,  if  these  limits 
may  at  any  time  be  passed  ?  The  distinction  between  a  Government 
with  limited  and  unlimited  powers,  is  abohshed,  if  those  limitations  do 
not  confine  the  persons  on  whom  they  are  imposed,  and  if  acts  pro- 
hibited and  acts  allowed,  are  of  equal  obligation ;  if  the  Constitution 
does  not  control  any  legislative  Act  repugnant  to  it,  then  the  Legis- 
lature may  alter  the  Constitution  by  an  ordinary  Act.  The  theory  of 
every  Government  with  a  written  Constitution,  forming  the  funda- 
mental and  paramount  Law  of  the  nation,  must  be,  that  an  Act  of  the 
Legislature  repugnant  to  the  Constitution,  is  void ;  if  void,  it  cannot 
bind  the  Courts,  and  oblige  them  to  give  it  effect ;  for,  this  would  be  to 
overthrow,  in  fact,  what  was  established,  in  theory,  and  to  make  that 
operative  in  law  which  is  not  law. 

It  is  the  province  and  the  duty  of  the  Judicial  Department  to  say 
what  the  law  is,  and,  if  two  laws  conflict  with  each  other  to  decide  on 
the  operation  of  each ;  so,  if  the  law  be  in  opposition  to  the  Constitu- 
tion, and  both  apply  to  a  particular  case,  the  Court  must  either  decide 
the  case  conformably  to  the  law,  disregarding  the  Constitution,  or  con- 
formably to  the  Constitution,  disregarding  the  law.  If  the  Constitu- 
tion be  superior  to  an  Act  of  the  Legislature,  the  Courts  must  decide 
between  these  conflicting  rules ;  and  how  can  they  close  their  eyes  ou 
the  Constitution,  and  see  only  the  law  ? 

In  lie  Beilard  (13  Jur.  p.  1,  p.  641),  held  by  their  Lordships  of  the  Privy 
Council  : 

That  the  Crown  can  by  Letters  Patent  give  to  one  Jud<;(»  j)roctHli'nce 
over  other  Judges  in  the  Court  of  Queen's  Bench,  Montre-al. 

Although  a  majority  of  the  Judges  of  the  Court  of  Queens  Bench 
for  the  District  of  Montreal  were  of  opinion,  that  the  rank  of  a  Judge 
being  an  incident  of  his  office,  it  was  not  in  the  power  of  the  Crown  to 
deprive  him  of  that. 

The  Ontario  Acts  32  Vict.  c.  22  respecting  County  Courts,  and  32  Vict. 

0.  1  (pa.<«cd  in  1869),  as  far  as  it  aflfcotstho  salary  of  tho  Judges  of  the  Superior 
Courts  providing  for  tho  t«noro  of  offioc,  increase  of  salary,  and  remoYal  of 
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tbc  County  Judges,  were  disallowed  by  the  Qovcruor  acting  upon  the  opinion 
of  the  Law  Officers  of  the  Crown.  They  considered  these  Acts  incon^sistent 
with  the  provisions  of  sections  92  and  9(i  of  the  B.  N.  A.  Act,  and  ultra  vires 
of  the  Provincial  Legislature. 

(Dom.  Sess.  Pap.  1877,  No.  89,  p.  204.) 

8ei«stioiiof  97.  Until  the  Laws  relative  to  Property  and  Civil  Rijrhts 
<SlSo,kc.  in  Ontario,  Nova  Scotia,  and  New  Brunswick,  and  the  Pro- 
cedure of  the  Courts  in  those  Provinces,  are  made  uniform, 
the  Judges  of  the  Courts  of  those  Provinces  appointed  by  the 
Governor  General  shall  be  selected  from  the  respective  Bars 
of  those  Provinces. 

Selection  of         98.  1  hc  Judges  of  the  Courts  of  Quebec  shall  be  selected 
''^Jbec."    from  the  Bar  of  that  Province. 

i^nre  of  Office       9^.  The  Judgcs  of  the  Superior  Courts  shall  hold  Office 
su^^rio^r''S)urto  during  good  Behaviour,  but  shall  be  removable  by  the  Gover- 
nor General  on  Address  of  the  Senate  and  House  of  Commons. 

Sauries,  kc,  of  109.  Thc  Salaries,  Allowances,  and  Pensions  of  the 
Judges.  Judges  of  the  Superior,  District,  and  County  Courts  (except 
the  Courts  of  Probate  in  Nova  Scotia  and  New  Brunswick), 
and  of  the  Admiralty  Courts  in  Cases  where  the  Judges 
thereof  are  for  the  Time  being  paid  by  Salary,  shall  be  fixed 
and  provided  by  the  Parliament  of  Canada. 

101.  The    Parliament  of  Canada  may,  notwithstanding 

General  Court  *^*'         .  ,.  ^  „.  rT^^ 

of  Appeal,  &c.  anything  m  this  Act,  from  Time  to  Time,  provide  for  the 
Constitution,  Maintenance,  and  Organization  of  a  General 
Court  of  Appeal  for  Canada,  and  for  the  Establishment  of 
any  additional  Courts  for  the  better  Administration  of  the 
Laws  of  Canada. 

Attiiij^  under  the  provisions  of  this  section,  the  Dominion  Parliament  passed 
the  38  Vic.  c.  2  (1875),  an  Act  to  establish  a  Supreme  Court  and  a  Court  of 
Kxthe(juer  for  tiie  Dominion  of  Canada,  and  the  .39  Vict.  c.  26,  an  Act  to  make 
furtliei  provision  in  regard  to  these  two  Courts,  and  also  the  amendinu;  Act  42, 

V.  c.  39. 

Previous  to  the  p  issinir  of  these  Acts,  the  same  Parliament  had  passed  the 
34  and  35  Vict.  c.  10,  an  Act  intituled  :  'An  Act  to  make  better  provision 
for  the  trill  of  controverted  elections  of  Members  of  the  House  of  Coinmoos, 
and  respecting  m'.tters  connected  therewith  ;  "    the  eflfectof  which  was  to  trans- 
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fer  the  trial  of  such  controverted  elections  from  the  ppccinl  committees  of  the 
House,  to  the  Superior  Courts  of  hiw  exij«tinu  iu  the  seviTal  Provinces,  from 
which  CouitH,  an  Appeal  was  «ranted  to  the  Supreme  Court,  by  sect.  48  of  the 
Supreme  Court  Act,  H8  Vict.  c.  2. 

The  con>titutiou  ility  of  that  Act  has  been  fully  sustained  by  the  Supreme 
Court  of  C;inad:i  in   Valin  v.  Lauyloin  (3  Can.  S.  C.  13). 

Jiiichie,  C.  J.,  in  the  course  of  his  judgment  in  that  case,  remarked  : 

That  in  England,  before  1770,  controverted  elections  were  tried  and 
determined  by  the  whole  House  of  Commons,  or,  for  a  time,  by  special 
Committees.  .  .  .  This  was  succeeded  by  the  GrenviUe  Act,  the 
principle  of  which  was,  to  select  by  lot.  Committees  for  the  trial  of 
Election  Petitions.  This  Act  in  1773  was  made  perpetual.  .  .  In 
1839,  an  Act  was  passed  (Sir  Robert  PeeVs  Act)  establishing  a  new 
system  upon  different  principles,  and  it  was  not  till  1868,  after  Con- 
federation, that  the  jurisdiction  of  the  House  of  Commons  in  the  trial 
of  controverted  elections  was  transferred  by  statute  to  the  Courts  of 
law. 

In  Thifjerge  v.  Landry  (46  L.  J.  Rep.,  P.  C,  p.  1—25  W.  R.  216— L.  R. 
2  App.  Cas.  P.  C.  102), 

Held  by  their  Lordships  of  the  Privy  Council  that  the  Act  of  the 
Dominion  Parliament  entitled  "  Tlie  Quebec  Controverted  Elections 
Act,  1875,"  having  vested  the  decision  of  controverted  elections  for  the 
office  of  members  of  the  Legislative  Assembly  of  that  Province  in  the 
Superior  Court,  and  section  90  having  enacted  "  that  such  judgment 
shall  not  be  susceptible  of  Appeal,"  the  Act  excluded  the  Prerogative 
right  of  Appeal  to  the  Crown — having  been  assented  to,  on  the  part  of 
the  Crown. 

Lord  Cuirns,  C,  in  delivering  the  judgment  of  their  Lordships,  said  : — 
That  while  the  Prerogative  of  the  Crown  once  established  ainnot 
be  taken  away  except  by  express  words,  that  this  does  not  preclude 
their  Lordships  from  considering  whether  it  was  ever  intended  by  the 
Im{>erial  Parliament,  in  the  scheme  of  their  legislation,  to  create  a 
tribunal  which  should  have  as  one  of  its  incidents,  the  liability  to  be 
reviewed  by  the  Crown  under  its  Prerogative  ...  In  the  opinion 
of  their  Lordships,  adverting  to  these  considerations,  the  90th  section, 
which  says  that  the  judgment  shall  not  be  susceptible  of  Appeal,  is  an 
enactment  which  indicates  clearly  the  intention  of  the  Legislature 
under  this  Act — an  Act  which  is  assented  to  on  the  part  of  the  Crown, 
and  to  which  the  Crown  therefore  is  a  party — to  create  this  tribunal 
for  the  purpose  of  trying  election  petitions  in  a  manner  which  should, 
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make  its  decisions  final  to  all  purposes,  and  should  not  annex  to  it 
the  incident  of  its  judgment  being  reviewed  by  the  Crown  under  its 
prerogative.  The  89th  Section  of  the  Act  of  1875  provides  that  the 
Superior  Court  sitting  in  review  shall  determine,  first,  whether  the 
member  whose  election  or  return  is  complained  of  has  been  duly  elected 
or  declared  elected;  second,  whether  any  other  person,  and  who,  has 
been  duly  elected  ;  third,  whether  the  election  was  void ;  and  fourth,  all 
other  matters  arising  out  of  the  petition,  or  requiring  its  determination. 
Then  the  90th  section  enacts  "  such  judgment  shall  not  be  susceptible 
of  Appeal."  These  two  Acts  of  Parliament,  the  Acts  of  1872  and 
1875,  are  Acts  peculiar  in  their  character. 

They  are  not  Acts  constituting  or  providing  for  the  decision  of 
mere  ordinary  civil  rights  ;  they  are  Acts  creating  an  entirely  new 
and  up  to  that  time  unknown  jurisdiction  in  a  particular  Court  of  the 
Colony,  for  the  purpose  of  taking  out  (with  its  own  consent)  of  the 
Legislative  Assembly,  and  vesting  in  that  Court,  that  very  peculiar 
jurisdiction,  which,  up  to  that  time  had  existed  in  the  Legislative 
Assembly,  of  deciding  election  petitions,  and  determining  the  status  of 
those  who  claimed  to  be  members  of  the  Legislative  Assembly.  A 
jurisdiction  of  that  kind  is  extremely  special,  and  one  of  the  obvious 
incidents  or  consequences  of  such  a  jurisdiction,  must  be,  that  the 
jurisdiction,  by  whomsoever  it  is  to  be  exercised,  should  be  exercised 
in  a  way  that  should  as  soon  as  possible  become  conclusive,  and 
enable  the  constitution  of  the  Legislative  Assembly  to  be  distinctly 
and  speedily  known. 

As  to  the  rights  and  the  privileges  of  the  electors,  and  of  the 
Legislative  Assembly  to  which  they  elect  members,  those  rights  and 
privileges  have  always  in  every  colony,  following  the  example  of  the 
mother  country,  been  jealously  maintained  and  guarded  by  the  Legis- 
lative Assembly.  Above  all,  they  have  been  looked  upon  as  rights 
and  privileges  which  pertain  to  the  Legislative  Assembly  in  complete 
independence  of  the  Crown. 

In  Valln  v.  LangIois,{b  Q.  L.  R.  p.  1—3  L.  N.  38),  Meredith,  C.  J.,  held  : 

That,  the  Dominion  Controverted  Elections  Act,  1874,  is  not  ultra 
vires  of  the  Dominion  Parliament. 

That,  the  Dominion  Parliament  may  assign  the  duty  of  the  trial  of 
an  Election  Petition  to  any  subjects  of  the  Dominion,  whether  they  be 
officials  of  Provincial  Courts  or  other  officials  or  private  citizens. 

That,  although  it  may  be  true  that  the  Dominion  Parliament 
cannot  extend  the  jurisdiction  of  any  Provincial  Court,  it  does   not 
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follow,  and  is  not  true,  that  the  Dominion  Parliament  cannot  legally 
assign  to  judges  of  the  Provincial  Courts  any  judicial  duties  that  can 
be  discharged  by  such  judges  out  of  Court,  consistently  with  their 
duties  as  judges  of  the  Provincial  Courts. 

That,  as,  under  section  101  of  the  B.  N.  A.  Act,  of  1867,  "the 
Parliament  of  Canada  may,  notwithstanding  anything  in  this  Act,  from 
time  to  time  provide,  &c.,  for  the  establishment  of  any  additional 
Courts  for  the  better  administration  of  the  laws  of  Canada."  And,  as, 
under  sections  13  and  48  of  the  Dominion  Controverted  Elections 
Act  of  1874  a  trial  Court  is  established  by  the  Dominion  Parliament 
for  the  trial  of  Election  Petitions,  and  this  trial  Court  made  a  Court  of 
Kecord,  the  Court  of  Record  so  established,  must  be  held,  to  be  a 
Dominion  Court,  separate  and  distinct  from  any  Provincial  Court. 
That,  as  the  election  trial  does  not  take  place  before  a  Provincial 
Court,  but  before  a  Dominion  Court,  the  Dominion  Parliament  has 
the  legal  right  to  declare  what  shall  be  the  civil  procedure  in  the 
matter.  The  provisions  of  the  B.  N.  A.  Act  of  1867,  giving  the 
Provincial  Legislature  exclusive  powers  to  make  laws  respecting  the 
"procedure  in  civil  matters"  in  Provincial  Courts,  may,  from 
the  nature  of  the  subject,  be  understood  as  meaning  "  civil  matters," 
within  tJie  power  of  those  Legislatures ;  and  not  as  giving  to  the  Pro- 
vincial Legislatures  power  to  establish  the  pnxiedure,  in  civil  matters 
utterly  beyond  their  power  and  completely  under  the  control  of  the 
Dominion  Parliament. 

On  Appeal  to  the  Supreme  Court  of  Canada  the  judgment  of  Mr.  Chief 
JuKtice  Meredith  wa.s  affirmed  (3  Can.  S.  C,  p.  1—2  L.  N.  364-— 15  Can.  L.  J., 
W.S.,311),  the  Court  holding  : 

That  the  Dominion  Parliament,  has  not,  in  enacting  the  Dominion 
Controverted  Elections  Act,  1874,  exceeded  the  express  power  conferred 
upon  them  to  provide  for  the  trial  of  Controverted  Elections. 

That  the  Dominion  Parliament  has  a  perfect  right  to  delegate  to 
the  Judges  of  the  several  Provinces  individually  or  collectively,  or 
both  (in  any  way  not  being  inconsistent  or  in  conflict  with  their 
duties  as  Judges  of  their  respective  Courts)  the  power  to  determine 
Controverted  Elections. 

That  the  Dominion  Parliament  has  the  right  to  interfere  with 
civil  rights,  when  necessary  for  the  purj^se  of  legislating  in  relntion  to 
matters  confided  to  them. 

That  the  exclusive  power  of  legislation  given  to  Provmciai  Legis- 
latures by  sub-sections   13  and  14  of  sec.  92,  means,  the   power  of 
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legislating  for  the  administration  of  Justice  in  regard  to  the  subjects 
confided  to  such  Legislatures  by  the  B.  N.  A.  Act,  and  to  that  extent 
only,  including  the  i)rocedure  necessary  for  the  Administration  of 
Justice,  in  reference,  to  thuse  subjects. 

Ritchie,  C.  J.,  Henry,  J.,  Gvv^mie,  J.,  and  Tuschercau,  J.,   alsolield  : 

That  the  Dominion  Parliament  has  the  right  either  to  create  new 
Courts  or  to  use  the  Provincial  tribunals  already  established  for  the 
administration  of  its  laws. 

Chief  Justice  Ritchie,  in  delivering  judgment,  said  : 
It  is,  I  think,  to  section  91,  in  reference  to  the  legislative  authority 
of  the  Parliament  of  Canada,  and  to  sections  18  and  41,  conferring 
privileges  on  the  Senate  and  House  of  Commons  and  legislative  power 
over  the  trial  of  Controverted  Elections  and  proceedings  incident 
thereto,  that  we  must  look,  to  ascertain  whether  the  Parliament  of  the 
Dominion,  in  enacting  the  37  Vict.  c.  10,  exceeded  its  powers.  The 
establishment  of  additional  Courts  for  the  better  administration  of  the 
laws  of  Canada  was  primarily  intended  to  apply,  when  deemed 
necessary  and  expedient,  rather  to  the  general  laws  of  the  Dominion 
than  to  matters  connected  with  the  privileges,  immunities  and  powers 
of  the  Senate  and  House  of  Commons,  though,  of  course  those  might 
incidentally,  if  so  provided,  come  within  the  jurisdiction  of  such 
tribunals.  [In  this  case  special  leave  to  appeal  from  this  judgment  to 
the  Privy  Council  was  refused,  their  Lordships  having  no  doubt  of  the 
soundness  of  the  decision,  and  holding  that  section  41  of  the  B.  N.  A. 
Act,  reserved  to  the  Parliament  of  Canada  the  power  of  creating  a 
jurisdiction  for  the  trial  of  Election  Petitions,  and  that  the  Parliament 
of  Canada  has  power  to  commit  such  jurisdiction  to  existing  Provincial 
Courts.     L.  R.  5,  App.  Cases,  P.  C,  p.  115.] 

These  two  cases,  Tliiberge  &  Landry,  and  Yalin  &  Langlois, — Sustain 

Bruneau  &Massue,  23  L.  C.  J.  60 ;  2  L.  N.  38. 

Bubuc  &  Valine,  5  Q.  L.  R.  34.— ^nc^  Overrule 

Belan^'er  &  Caron,  5  Q.  L.  R.  19. 

Guny  &  Bianchet,  5  Q.  L.  R.  43. 

l)e>lauiicrs  &  Larue,  5  Q.  L.  R.  191. 

Petition  of  Right  Act. 

The  Dominion  Parliament  also  passed  The  Petition  of  Right  Act,  1875 
(38  V.  c.  12),  which  was  repealed  and  replaced  by  The  Petition  of  Right  Act, 
1876  (39  V.  c.  27). 

Cassels,  in  the  Ititroduction  to  his  "  Manual  of  Procedure  in  the  Supreme 
and  Exchequer  Courts  of  Canada  "  (page  42j,  says  : 


I 
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In  England  where  a  right  was  sought  to  be  established  against  the 
Crown,  the  course  prescribed  by  the  Common  Law  was  to  address  a 
Petition  to  the  King  in  one  of  his  Courts  of  Record,  praying  that  the 
conflicting  claims  of  the  Crown  and  the  petitioner  might  be  examined. 

As  the  prayer  of  this  petition  was  grantable  ex  debito  juatitice — 
probably  it  came  within  Magna  Charta,  nulli  vendemus,  nulli  nega- 
himus  aut  differemus  justitiara  vel  rectum — it  was  called  a  petition 
of  Right.  (See  ante  "  Actions  against  Representatives  of  the  Crown  " 
p.  42.) 

Appeals. 

In  The  Grand  Trunk  R'y  Co.  and  The  Credit  Valley  Railway  Co.  and  The 
Northern  Railway  Co.,  Held  by  H.  E.  Taschcreau,  J.,  Supreme  Court  of  Canada: 

That  sect.  6  of  42  V.  Can.,  ch.  39,  which  reads  as  follows :  "  An 
Appeal  shall  lie  to  the  Supreme  Court,  by  leave  of  the  said  last  mentioned 
Court  or  a  Judge  thereof,  from  any  decree,  decretal  order,  or  order  made 
or  pronounced  by  a  Superior  Court  of  Equity,  or  made  or  pronounced 
by  any  Equity  Judge,  or  by  any  Superior  Court,  in  any  action,  cause, 
matter  or  other  judicial  proceeding  in  the  nature  of  a  suit  or  proceeding 
in  equity,  and  from  the  final  judgment  of  any  Superior  Court  of  any 
Province,  other  than  the  Province  of  Quebec,  in  any  action,  suit,  cause, 
matter  or  other  judicial  proceeding  originally  commenced  in  such  Super- 
ior Court,  without  any  intermediate  Appeal  being  had  to  any  interme- 
diate Court  of  Appeal  in  the  Province,"  is  ultra  vires  of  the  Dominion 
Parliament. 

H.  E.  Taschereau,  J.,  in  rendering  judgment,  said  : 

On  the  7th  January,  1880,  the  Court  of  Chancery,  at  Toronto, 
ordered  an  injunction  to  issue  against  the  Credit  Valley  Railway  Co., 
restraining  them  from  taking  possession  of  a  portion  of  the  100  feet 
strip  between  Queen  street  and  the  Diamond  crossing,  to  which  the 
Credit  Valley  Railway  Co.  claimed  a  right  under  the  authority  of  a 
license  of  occupation,  granted  to  them  in  July,  1879,  by  the  Minister 
of  the  Interior. 

An  application  was  made  by  the  Credit  Valley  Railway  Co.,  under 
sect.  G  of  the  Act  42  V.  Can.,  c.  39,  for  lejive  to  Appeal  from  the  said 
judgment  to  the  Sujireme  Court  of  Canada,  without  any  intermediato 
Appeal  Ijeing  had  to  the  Ontario  Court  of  Appeal.  The  Grand  Trunk 
Railway  Co.  opposed  the  application,  on  the  ground  inter  alia,  that 
the  said  section  6,  is  ultra  vires  of  the  Dominion  Parliament.  I  am 
with  the  plaintiffs,  in  this  contention.  I  am  of  opinion,  that  under 
sect  101  of  the  B.  N.  A.  Act,  1867,  the  Federal  authority  has  power 
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to  grant  an  Appeal  from  the  Provincial  Courts  of  last  resort  only.  A 
dififerent  construction  would  interfere  to  such  an  extent  with  the  power 
over  the  administration  of  justice  in  the  Province,  which  is  so  exclusive- 
ly given  to  such  Province,  that  I  ctinnot  adopt  it.  The  judicial  liierar- 
chy  and  the  degrees  of  jurisdiction  in  the  Provinces  woidd  be  entirely 
under  Federal  control,  if  such  a  wide  construction,  as  the  one  contended 
for  here  by  the  defendants,  were  admitted. 

If  the  Dominion  Parliament  had  the  right  to  enact  this  clause,  it 
has  the  right  to  order  that  all  Appeals,  say,  for  instance,  from  the  Ontario 
Superior  Courts,  shall  be  brought  directly  to  the  Supreme  Court,  and 
thus  virtually  to  abolish  the  Ontario  Court  of  Appeal.  To  contend 
that  the  Dominion  Parliament  has  the  power  to  grant  or  authorize  the 
granting  of  an  Appeal  from  the  Court  of  original  jurisdiction,  without 
an  A2)peal  being  had  to  the  Provincial  Court  of  Appeal,  is  to  contend 
that  a  Provincial  Statute  on  the  administration  of  justice,  and  the  con- 
stitution, maintenance  and  organization  of  a  Provincial  Court  of  Appeal, 
can  be  repealed  by  the  Federal  legislative  authority.  For  instance, 
in  this  case,  if,  in  the  Ontario  Court  of  Appeal,  the  judgment  of  the 
Court  of  Chancery  were  reversed,  the  Grand  Trunk  Railway  Co.,  under 
ch.  13,  sect.  57  and  58,  of  the  C.  S.  for  Upper  Canada  (ch.  38,  s.  49  of 
the  Pt.  S.  0.),  would  have  an  appeal  to  the  Privy  Council.  Now,  the 
Dominion  Parliament  has  deprived  them  of  that  right,  or  has  assumed 
the  power  to  authorize  me  to  deprive  them  of  it.  Had  I  the  right  to 
do  so,  I  would  hesitate  and  pause  before  giving  such  an  order.  But  I 
do  not  think  that  the  Dominion  Parliament  has  such  a  power. 

Reference  has  been  made  to  sect.  27  of  the  Supreme  Court  Act, 
under  which  the  parties  can,  by  consent,  appeal  directly  to  the  Super- 
ior Court  from  the  Court  of  original  jurisdiction.  I  always  thought 
that  this  clause  was  impliedly  repealed  by  the  Statute  of  1880,  sect.  5 
and  6.  However,  whether  it  is  or  not,  I  do  not  hesitate  to  say  that 
this  clause  27  is  unconstitutional.  The  consent  of  the  parties  does 
not  make  any  difference,  and  cannot  give  jurisdiction  where  it  does  not 
exist.  Of  course,  under  sect.  101  of  the  B.  N.  A.  Act,  which  grants 
to  the  Dominion  Parliament  the  power  to  establish  a  general  Court  of 
Appeal  notwithstanding  anything  in  the  Act,  that  Parliament,  must 
have  the  right  to  interfere  more  or  less  with  what  should  otherwise  be 
comprised  within  the  administration  of  Justice  in  the  Provinces.  But 
in  my  opinion  such  a  construction  must  be  put  upon  this  clause  of  the 
Constitutional  Act  as  must  the  least  interfere  with  the  exercise  of  the 
powers  so  expressly  given  to  the  Provincial  Legislatures  in  the  other 
parts  of  the  Act.     By  the  interpretation  I  give  to  this  clause  101,  the 
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Federal  Parliament  has  the  right  to  create  a  Court  of  Appeal  from  the 
Courts  of  last  resort  in  each  Province.  In  this  way  the  words  of  this 
clause  and  each  of  them  have  their  effect ;  whilst  by  giving  to  the  Dom- 
inion Parliament  the  right  to  interfere  with  the  degrees  of  jurisdiction 
of  the  established  Courts  of  the  Provinces,  the  administration  of  justice 
in  the  Province,  and  the  constitution,  maintenance  and  organization  of 
Provincial  Courts  are  left  to  the  Provinces,  as  the  British  North  Amer- 
ica Act  enacts  that  they  should  be  left.  I  hold  therefore  that  section 
6  of  42  V.  Can.  c.  39,  is  unconstitutional,  and  the  application  is 
refused. 

7%e  Judicial  Committee  of  the  Privy  Council, 

The  Sovereign,  by  virtue  of  the  Royal  Prerogative  alone,  has  the  ri'^ht  and 
authority  to  revise  the  decisions  of  the  Colonial  Courts  and  grunt  leave  to  Appeal. 
(1  Bl.  Com.  108  and  109,  Chalm.  Opinions  490,  Cowp.  169.) 

The  Parliament  of  Canada  was  empowered  by  this  section  to  provide 
for  the  maintenance  and  organization  of  a  General  Court  of  Appeal  for 
Canada,  and  in  the  Act  (38  Vic.  c.  2)  constituting  and  organizing  the 
Supreme  Court  of  Canada,  the  Dominion  Parliament  sought  to  con- 
stitute such  Court  of  last  resort  and  of  final  Appeal,  and  it  was 
provided  by  section  47  of  that  Act,  that  the  judgment  of  the  Supreme 
Court  shall  in  all  cases  be  final  and  conclusive,  and  no  Appeal  shall  be 
brought  from  any  judgment  or  order  of  the  Supreme  Court  to  any 
Court  of  Appeal  established  by  the  Parliament  of  Great  Britain  and 
Ireland,  by  which  Appeals  or  Petitions  to  Her  Majesty  in  Council  may 
be  ordered  to  be  heard ;  saving  any  right  which  Her  Mtijesty  may  be 
graciously  pleased  to  exercise  by  virtue  of  Her  Royal  prerogative. 

Duff,  J.,  in  Dow  v.  Black  (3  Pugs.  439),  remarked,  that: 

As  the  fountain  of  justice,  but  not  as  a  court  of  justice,  an  Appeal 
has  always  lain  to  the  Sovereign  from  the  Colonial  Courts  ;  a  privilege 
which  the  colonists  have  never  been  slow  to  avail  themselves  of.  And 
this,  like  almost  every  other  prerogative  right  exercised  by  the  Sovereign 
in  person,  in  modern  times,  has  been  exercised  under  the  advice  of  the 
Privy  Council.  As  the  Colonial  Empire  extended  and  increased  in 
population  and  in  wealth,  and  came  to  embrace,  as  it  did,  a  great 
variety  of  systems  of  jurisprudence,  Appeals  not  only  multiplied,  but 
they  assumed  such  a  character  as  to  require  for  their  decision  great 
learning  and  s{)ecial  legal  attainments.  To  provide  additional  facilities 
for  disposing  of  the  increased  amount  of  business,  and  to  secure,  as 
advisers  of  the  Sovereign  in  the  disposal  of  it,  the  services  of  men  so 


340  B.  N.  A.  ACT,  1867— SECT.  101,  JUDICATURE. 

eminent  alike  in  personal  character,  in  learning  and  in  legal  acquire- 
ments, as  to  command  the  confidence  and  respect  of  the  varijus  races 
and  peoples  composing  the  Colonial  Empire  of  Great  Britain,  the  aid  of 
Parliament  was  invoked ;  and  by  the  3  &  4  W.  4  c.  41,  the  Judicial 
Committee  of  the  Privy  Council  was  established. 

By  34  and  35  Vict.  c.  91, 1871,  entitled  An  Act  to  make  further  provision 
for  tlie  despatch  of  business  by  the  Judicial  Coiumittee  of  the  Privy  Council, 
it  was  enacted  : 

That  Her  Majesty  might,  "  by  warrant,  under  Her  Sign  Manual, 
appoint  four  additional  persons  to  act  as  members  of  the  Judicial  Com- 
mittee of  the  Privy  Council,"  who  must  be  specially  qualified  as 
foUows,  that  is  to  say,  must  at  the  date  of  their  appointment  be,  or 
have  been  judges  of  one  of  Her  Majesty's  Superior  Courts  at  West- 
minster, or  a  Chief  Justice  of  the  High  Court  of  Judicature  at  Fort 
William,  in  Bengal,  or  Madras,  or  Bombay,  or  of  the  late  Supreme 
Court  of  Judicature  at  Fort  William,  in  Bengal, — to  act  as  members  of 
the  Judicial  Committee  ;  the  Judges  so  appointed  to  hold  office  during 
good  behaviour,  and  notwithstanding  the  demise  of  the  Crown  (though 
removable  upon  the  joint  action  of  both  Houses  of  Parliament),  and 
each  to  be  paid  a  salary  of  £5,000  a  year. 

By  the  "  Supreme  Court  of  Judicature  Act,  1873,"  (36  and  37  Vict.  c.  66) 
provision  was  made  by  the  Imperial  Purliaraent  for  the  transfer  by  Her 
Majosty,  by  an  Order  in  Council,  to  the  Court  created  by  that  Act,  of  the  Juris- 
diction of  the  Judicial  Committee  of  the  Privy  Council. 

In  Johnston  v.  Minister  and  Trustees  of  St.  Andrew^s  Church,  Montreal 
(L.  R.  3  App.  P.  C.  159 ;  26  W.  R.  359 ;  1  L.  N.  13),  their  Lordships  held: 

That  Her  Majesty's  prerogative  to  allow  an  Appeal  if  so  advised  to 
do,  is  left  untouched  by  section  47  of  the  Canada  Act  (38  Vict.  c.  11), 
establishing  the  Supreme  Court  of  the  Dominion.  The  Lord  Chan- 
cellor, who  delivered  the  judgment  of  their  Lordships,  said : 

As  to  that  part  of  section  47  of  the  Supreme  Court  Act  which  reads, 
"No  Appeal  shall  be  brought  from  any  judgment  or  order  of  the  Supreme 
Court  to  any  Court  of  Appeal  established  by  the  Parliament  of  Great 
Britain  and  Ireland,  by  which  Appeals  or  Petitions  to  Her  Majesty  in 
Council  may  be  ordered  to  be  heard,"  these  words  refer  to  what  may 
be  called  the  hypothetical  establishment  of  a  Court,  by  the  Parliament 
of  Great  Britain  and  Ireland,  by  which  Court,  Appeals  from  the  Colo- 
nies are  supposed  to  be  ordered  to  be  heard,  and,  inasmuch  as,  no 
Court  of  that  kind  has  been  established,  that  part  of  the  section  may  be 
omitted  from  our  consideration. 
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It  is  enacted  by  31  Vict.  Imp.  c.  1,  8.  7,  ss.  33,  that  "  no  provision  or 
enactment  in  any  Act  shall  affect  in  any  manner  or  way  whatsoever  the  rights 
of  Uer  Majosty,  Her  heirs  or  8ucce.««sors,  un\&fs  it  be  expressly  .st^ited  that  Her 
Majesty  shall  be  bound  thereby."  See  in  re  Ilenley  dc  Co.  (26  W.  R  885; 
39  L.  T.  N.  S.  53),  noted  under  sec.  91,  ss.  21  —p.  181. 

In  the  case  of  Lawless  and  Sullivan  [noted  ante  at  p.  225]  special  leave  to 
appeal  from  a  judgment  of  the  Supreme  Court  of  Canada  was  granted  by  the 
Privy  Council  in  November  1879. 

In  Thiberge  et  al.  v.  Landry  (L.  R.  2  P.  C.  102).  which  was  a  case  of  a 
controverted  election,  it  was  held  by  their  Lordhhips: 

That  the  Act  of  the  Dominion  Parliament  taking  away  in  express 
terms,  the  right  of  Appeal  from  the  Judgment  of  the  Superior  Court 
for  the  Province  of  Quebec  was  a  legitimate  exercise  of  the  powers  of 
the  Dominion  Parliament ;  that  the  Imperial  Act  constituting  the 
Dominion  Parliament  (being  assented  to  on  the  part  of  the  Crown) 
excluded  the  Prerogative  right  of  Appeal  to  the  Crown  in  matters  of 
controverted  elections. 

In  the  matter  of  the  Petition  of  Thomas  K.  Ramsay  (L.  R.  3  P.  C. 
427-7  Moore's  P.  C,  N.  S.,  273)  for  leave  to  Appeal  from  the  Court  of 
Q.  B.,  Lower  Canada,  to  the  Privy  Council  from  an  order  of  a  Judge 
inflicting  upon  him  a  fine  of  S40  for  alleged  Contempt  of  Court,  no 
appearance  having  been  entered  on  the  part  of  the  Judge,  their  Ix)rd- 
ships  intimated  that  the  right  of  Appeal  was  doubtful,  but  that  the 
matter  might  come  before  them  on  a  reference  from  the  Crown, 
when  it  would  necessarily  be  considered  without  regard  to  the  question 
of  the  right  of  Appeal.  This  was  accomplished  upon  the  recom- 
mendation of  the  Colonial  Secretary. 

Their  Lordships  were  thus  relieved  from  consitlering  the  question 
of  the  right  of  Appeal  by  the  withdrawal  of  the  petition  for  special  leave 
to  Appeal  and  the  substitution  of  a  petition,  which,  after  detailing  the 
circumstances  of  the  case,  prayed  Her  Majesty  to  refer  the  same  to 
Her  Judicial  Committee  for  hearing  under  the  Provisions  of  the  3rd 
and  4th  Will  4,  c.  41,  s.  4.  By  an  Order  in  Council  the  petition  was 
80  referred.     On  the  merits  of  the  case  it  was,— 

Held,  by  their  Lordships  that  a  Judge  of  the  Court  of  Queen's  Bench 
(Lower  Canada),  whilst  sitting  alone  in  the  exercise  of  the  Criminal 
jurisdiction  conferred  upon  the  Judges  of  that  Court  by  the  77th  cb. 
of  the  Con.  Stat,  of  L.  C,  had  no  authority  to  issue  a  rule  ctilling  ujwn 
the  petitioner  to  show  cause  why  he  should  not  be  punished  for  an 
alleged  Contempt  of  Court  in  publishing  letters  reflecting  on  the  con- 
duct of  the  Judge  whilst  acting  as  a  Judge  of  the  Court  of  Q.  B.,  under 
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95th  c.  of  Con.  Stat,  of  L.  C.    Such  proceedings  could  only  legally  and 
properly  be  taken  before  the  full  Court  of  Q.  B. 

Herbert  v.  Purchai  (L.  R.  3  P.  C.  664). 

—  A  petition  addressed  to  the  Queen  in  Council  for  the  re-hearing  of 
an  Appeal,  decided — but  decision  not  yet  reported  to  Her  Majesty, — by 
the  Judicial  Committee  of  the  Privy  Council,  must  be  referred  by  Her 
Majesty  to  their  Lordships  of  the  Judicial  Committee  by  a  special 
Order  in  Council  in  accordance  with  the  provisions  of  3  and  4  Will.  4 
c.  41,  sec.  4,  in  order  to  give  the  Judicial  Committee  jurisdiction  to 
consider  and  report  upon  the  prayer  of  the  petition. 

lu  Cuvilliery.  AylwU  (2  Knapp's P.  C.  72— Stuart's  Rep.  527),  Held: 

That  the  Sovereign  has  no  power  to  deprive  the  subject  of  any  of 
his  rights  ;  but  that  the  Sovereign  acting  with  the  other  branches  of  the 
Legislature  has  the  power  of  depriving  any  of  his  subjects  in  any  of  the 
Countries  under  his  dominion  of  any  of  his  rights,  and  among  other 
rights,  of  the  right  of  ilppeal  to  the  Sovereign  in  Council. 

In  Cushinj  v.  Dupui/  (42  L.  T.,  N.  S.,  445).: 

An  application  to  the  Court  of  Queen's  Bench  for  the  Province  of 
Quebec  for  leave  to  Appeal  to  Her  Majesty  in  Council  was  refused,  on 
the  ground  that  under  the  provisions  of  the  Insolvency  Act  its  judg- 
ment was  final. 

On  a  petition  presented  by  the  appellant  to  Her  Majesty  in  Council 
for  special  leave  to  Appeal,  their  Lordships  decided  that  the  Judges 
below  were  right  in  holding  that  they  had  no  power  to  grant  leave  to 
Appeal,  for  the  Parliament  of  Canada  had  the  power  to  exclude  the 
right  of  Appeal  to  the  Crown,  and  intended  so  to  do  by  the  enactment 
of  the  Insolvency  Act.  But  that  the  Insolvency  Act  contains  no  words 
which  purport  to  derogate  from  the  Prerogative  of  the  Queen  to  allow, 
as  an  act  of  grace.  Appeals  from  the  Court  of  Queen's  Bench  in  matters 
of  Insolvency,  and  their  Lordships  consequently  decided  that  the  Order 
for  leave  to  Appeal,  granted  in  the  case,  should  stand. 

The  case  of  Cuvillier  v.  Aylwin  (2  Knapp  P.  C.  72) — in  which  an 
application  for  special  leave  to  Appeal  was  refused — commented  on,  and 
qualified,  and  the  principle  that  the  right  of  the  Crown  to  grant  leave 
to  Appeal  can  only  be  taken  away  by  express  words,  re-affirmed.  But 
the  decision  in  Cuvillier  v.  Aylwin,  that  the  right  of  the  subject  to 
Appeal  to  the  Crown  may  be  taken  away  by  Parliament,  was  not 
disapproved. 

In  George  v.  The  Queen  (L.  R.  1  P.  C.  390), 

Leave  to  Appeal,  in  forma  pauperis,  from  a  decree  of  the  Vice- 
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Admiralty  Court  of  Sierra  Leone  was  given,  by  the  Judicial  Committee, 
notwithstanding  the  usual  security  for  costs  had  not  been  given,  and 
leave  to  Appeal  had  been  refused  in  the  Court  below. 

la  Credit  Fonder  of  Knghind  v.  Elec.  Amy  (L   R.  6  P.  C.  p.  146), 

An  Appeal  was  allowed  by  the  Privy  Council  from  an  order  of  the 
Royal  Court  of  Jersey  confirming  and  registering  a  composition  deed 
between  a  bank  and  its  credit<:>rs,  although  it  was  provided  by  the  Jersey 
Act  of  1867,  that  the  decision  of  the  Royal  Court  in  such  cases  should 
be  final. 

WeUter  v.  Power  (L.  W.  1  P.  C.  150)  : 

After  the  confirmation  of  a  decree  by  the  Superior  Court  of  Victoria 
in  its  appellate  jurisdiction,  leave  to  Appeal  to  the  Privy  Council  was 
granted,  but  the  Supreme  Court  subsequently  made  an  order  revoking 
the  leave  given ;  their  Lordships  thereupon,  upon  petition,  gave  special 
leave  to  Appeal. 

In  R>incy  v.  The  Tnistets  of  Sierra  Leone  (8  Moore's  P.  C.  47),  the 
Judicial  Committee  held: 

That  they  have  no  jurisdiction  to  entertain  an  appeal  from  orders 
made  by  a  Court  of  Record  imposing  fines  for  Contempt  of  Court ;  that 
the  orders  made  by  the  Court  in  the  exercise  of  its  discretion,  imposing 
these  fines  for  contempt,  are  conclusive,  and  cannot  be  questioned  by 
another  Court,  and  there  is  no  remedy  by  petition  to  the  Judicial 
Committee  to  review  the  propriety  of  such  orders. 

But  upon  a  reference  by  Her  Majesty  to  the  Judicial  Committee 
(the  appellant  having  presented  a  petition  to  Her  Majesty  through  the 
Colonial  ottice),  the  Judicial  Committee  advised  the  Crown  to  remit 
part  of  the  fines,  which,  by  an  Order  in  Council,  was  directed. 

£x  parte  Robertson  (1  Moore's  P.  C.  288),  Held  by  their  Lordships : 
That  the  Judicial  Committee  have  no  jurisdiction  (unless  the  matter 
is  expressly  referred  io  them  by  the  Crown)  to  take  into  consideration 
the  proi)riety  of  the  dismissal  of  a  public  servant  by  a  Governor-Gene- 
ral of  a  Colony  from  an  office  created  by  the  Act  of  a  Colonial  Legis- 
lature, and  held  during  his  pleasure. 

Such  an  office  is  not  a  patent  office  within  the  meaning  of  the  Im- 
perial Statute  22  Geo.  3,  c.  75,  and  con8C(iuently  does  not  come  within 
the  provisions  of  that  Statute  allowing  an  Appeal  to  Her  Majesty  in 
Council  by  any  person  aggrieved  in  cases  of  amotion  from  such  offices. 

In  The  Falkland  Llands  Company  v.  Tht  Qnten  (I  Moorc'd  P.  C,  N.  S., 
299),  held  by  their  Lord.obips: 


344  B.  N.  A.  ACT,  1867 — SECT.  101,  JUDICATURE. 

That  the  Queen  has  authority  by  virtue  of  Her  Prerogative  to  review 
the  decisions  of  all  Colonial  Courts,  whether  the  proceedings  be  of  a 
civil  or  criminal  character — unless  Her  Majesty  has  parted  with  such 
authority.  But  the  inconvenience  of  entertaining  such  appeals  in  cases 
of  a  strictly  criminal  nature,  is  so  great,  and  the  obstruction  it  would 
offer  to  the  administration  of  justice  in  the  Colonies  is  so  obvious,  that 
the  Judicial  Committee  are  very  reluctant  to  admit  an  application  for 
such  au  Appeal. 

Ex  parte  Ednljee  Byrumjee  (11  Jur.,  part  1,  p,  885), 

The  Charter  of  Bombay  granted  by  the  Crown  under  the  authority 
of  an  Act  of  Parliament  constituted  the  Supreme  Court  a  Court  of 
Oyer  and  Terminer  and  jail  delivery,  to  administer  criminal  justice, 
with  power  to  aUow  or  refuse  permission  to  appeal  in  criminal  cases ; 
held  : 

That  the  Crown  where  acting  under  the  authority  of  Parliament 
may  part  with  any  portion  of  its  Prerogative,  and  that  the  Crown  had 
jpro  tanto  delegated  the  power  to  allow  or  refuse  permission  to  Appeal. 

In  Lambkin  v.  The  South  Eastern  Railway  Co.  (21  L.  C.  J.  325), 

The  Court  of  Queen's  Bench,  Montreal,  rejected  plaintiff's  motion 
for  leave  to  Appeal  to  Her  Majesty  in  Council  from  a  judgment  setting 
aside  the  verdict  of  a  jury,  and  ordering,  on  defendant's  motion,  a  new  trial 
in  a  cause  in  which  the  verdict  of  the  jury  had  awarded  plaintiff  $7,000 
damages. 

The  Court  of  Q.  B.  holding  that  a  judgment  setting  aside  the  verdict 
of  a  jury,  and  ordering  a  new  trial,  was  an  interlocutory  judgment, 
from  which  no  Appeal  is  allowed. 

A  motion  for  special  leave  to  Appeal  was  then  made  directly  to  the  Privy 
Council : 

Their  Lordships,  held,  that  the  Appeal  ought  to  be  allowed  ;  that  a 
judgment  setting  aside  the  verdict  of  a  jury  and  ordering  a  new  trial 
does  not  belong  to  the  class  of  interlocutory  judgments  from  which  no 
Appeal  was  allowed;  but  was,  as  regards  the  right  of  Appeal,  a  judg- 
ment of  last  resort. 

Their  Lordships  said  :  "  If  the  verdict  of  a  jury  be  sustained  on  Appeal, 
the  defendant  has  a  right  to  resort  to  a  higher  Court  of  Appeal — and 
the  plaintiff  is  entitled  to  have  the  same  recourse,  if  his  verdict  be 
set  aside." 

Sauvageau  and  Gauthier  (L.  R,  5  P.  C,  494,-22  W.  R.  667.) 

Under  the  Code  of  Civil  Procedure  for  Lower  Canada,  the  appeal- 
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able  amouat  is  ^500  sterling,  but  an  appeal  is  also  permitted  in  cases 
of  less  value  if  they  be  "  cases  concerning  titles  to  lands  or  tenements, 
annual  rents,  or  other  mitters  in  which  the  rights  in  future  of  parties 
may  be  affected." 

An  annual  rent  S11.28c.  had  been  sold  for  $456,  payable  in  ten 
equal  yearly  instalments,  and  the  land  was  hypothecated  to  secure  the 
amount.  In  a  suit  to  enforce  payment  of  certain  instalments,  the 
Court  of  Queen's  Bench  for  Lower  Canada  granted  leave  to  Appeal  to 
Her  Majesty  in  Council : 

Held  by  their  Lordships,  that  the  case  did  not  fall  within  this  pro- 
vision of  the  Code  of  Procedure,  and  that  the  Court  of  Q.  B.  had  no 
power  to  allow  the  Appeal. 

Sir  James  W.  Colville,  in  pronouncing  the  judgment  of  their  Lord- 
ship, said  :  "  Their  Lordships  have  not  the  means  of  knowing  whether 
the  title  to  those  other  choses  in  action  would  stand  upon  precisely  the 
same  ground  as  the  title  to  that  in  question  in  this  suit.  Some  of 
them  may  have  been  realized,  and  as  to  some  of  them,  notice  may  have 
been  given  long  before  the  insolvency.  Their  Lordships  cannot  assume 
that  the  facts  touching  these  other  debts  were  before  the  Judges  in 
Canada  ;  and  even  if  they  were,  their  Lordships,  considering  the  mode 
in  which  this  litigation  arose,  are  not  satisfied  that  it  was  a  case  in 
which  the  Court  of  Queen's  Bench  would  have  haci  jurisdiction  to  allow 
an  Appeal  Their  Lordships  .  .  .  leave  it  for  the  consideration 
of  the  apj^ellant,  whether  he  would  prefer  now  to  have  the  appeal  dis- 
missed without  costs,  or  whether  he  would  wish  the  case  to  stand  over, 
in  order  that  he  may  present  a  jietition  for  special  leave  to  a})peal, 
upon  such  grounds  as  he  thinks  might  induce  their  Lordships  to  recom- 
mend Her  Majesty  to  give  that  leave. 

In  Trimhee  v.  Jlill  (28  W.  K.  479), 

Held,  by  their  Lordships  of  the  Privy  Council,  That  when  a 
Colonial  Act  ia  in  the  same  terms  as  an  Imperial  Act,  the  Colonial 
Courts  ought  to  gcwern  themselves  by  the  judgment  of  the  Court  of 
Appeal,  by  whicli  all  the  Courts  in  Plngland  are  bound,  until  a  con- 
trary determination  is  arrived  at  by  the  House  of  Lords. 

In  Stanton  v.  The  Home  JntHnmce  Co,  (2  L.  N.  314),— Q.  B.,  Province 
of  Quebec. 

Sir  A.  A.  Dorion,  C.  J.,  said :  This  is  an  application  on  the  part 
of  the  appellant  to  be  permitted  to  Appeal  to  the  Privy  Council.  The 
action  was  for  $2,150,  a  sum  less  than  £500  sterling,  but  the  case  has 
been   pending  eight  years,  and    the    interest   and    principal    united 
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amounts  tx)  considerably  more  than  £500  sterling.  In  the  case  of  Voyer 
<fc  Richer,  the  Privy  Council  allowed  an  Appeal  (though  this  Court  had 
refused  it),  on  the  ground  that,  by  adding  interest  and  costs,  the  amount 
in  dispute  was  over  £500  sterling.  That  was  contrary  to  the  whole 
course  of  decisions  in  this  country,  and  the  decisions  in  this  country 
were  in  conformity  to  the  Statute.     (C.  S.  L.  C.  cap.  77,  s.  25.) 

Ramsay,  J.,  said  :  The  Privy  Council  had  powers  which  this  Court 
had  not,  and  the  Privy  Council  was  not  bound  by  our  Statute.  Until 
the  law  was  changed,  this  Court  must  refuse  the  Appeal  in  such  cases, 
subject  to  the  right  of  the  party  to  make  special  application  to  the 
Privy  Council. 

Abbott  V.  Macdonald  (In  Review ;  Montreal),  (21  L.  C.  J.,  p.  311), 
Johnson,  J.,  who  delivered  the  judgment  of  the  Court,  said :  That 
notwithstanding  the  prohibition  of  the  Provincial  Act  37  Victoria,  c. 
6,  enacting  that  the  party  inscribing  for  a  review  shall  have  no  Appeal 
to  the  Queen's  Bench  if  the  judgment  inscribed  against,  is  confirmed, 
the  subsequent  legislation  of  the  Federal  Parliament  (38  Victoria  c.  11) 
constituting  a  Supreme  Court,  and  defining  its  jurisdiction  under  pow- 
ers specially  conferred  by  the  British  North  America  Act,  1867,  gave 
by  its  17th  section,  an  Appeal  to  the  Supreme  Court  from  all  final 
judgments  of  the  highest  Court  of  final  resort,  whether  such  Court  be 
a  Court  of  Appeal  or  of  original  Jurisdiction. 

In  The  Colonial  Bank  of  Australasia  v.  Willan  (22  W.  R.  516  ;  Privy 
Council),  Held  : 

That  the  Supreme  Court  of  the  Colony  of  Victoria  has  a  general 
power  to  issue  a  writ  of  Certiorari  to  any  inferior  Court  in  the  Colony 
co-extensive  with  the  like  power  of  the  Court  of  Queen's  Bench  in 
England,  unless  the  power  to  issue  a  Certiorari  to  these  Courts  has 
been  taken  away  by  Statute. 

In  The  Queen  v.  Lallberti  (1  Can.  S.  C.  117), 

Held,  on  Appeal  from  the  Court  of  Queen's  Bench  for  the  Province 
of  Quebec,  that  the  Supreme  Court  has  no  authority  to  grant  a  new 
trial  in  any  criminal  case  tried  in  that  Province ;  for  section  38  of  the 
Supreme  and  Exchequer  Court  Act  directs  that  this  Court  shall,  in  the 
alternative  of  a  reversal,  give  the  judgment  which  the  Court  below 
ought  to  have  given,  and  since  the  repeal  of  section  63,  ch.  77  of  the 
Consolidated  Statutes  of  Lower  Canada,  the  Court  of  Queen's  Bench 
could  not  have  granted  a  new  trial. 

Section  49  of  the  Supreme  Court  Act,  which  authorizes  the  Supreme 
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Court  to  grant  a  new  trial,  must  be  read  in  such  a  way  as  to  make  it 
consistent  with  section  38. 

In  The  City  of  Montreal  and  Devlin  (22  L.  C.  J.  136),  Held  : 
That  leave  to  Appeal  to  the  Privy  Council  from  a  judgment  of  the 
Court  of  Queen's  Bench  will  be  granted,  although  the  opposite  party 
has  already  obtained  leave  to  Appeal  to  the  Supreme  Court  of  Canada. 

In  Richer  v.  Voyer  (L.  R.,  5  P.  C,  462)  : 

On  appeal  from  the  Court  of  Q.  B.  for  Lower  Canada,  Sir  Montague 
E.  Smith,  in  delivering  the  judgment  of  their  Lordships,  said,  in  reference 
to  notes  which  had  been  obtained  by  the  respondents  from  one  of  the 
Judges  of  the  Court  of  Queen's  Bench,  purporting  to  be  the  reasons 
for  his  judgment,  that  the  reasons  given  by  the  Judge  for  his 
judgment  ought  to  be  stated  publicly  at  the  hearing  below,  and  should 
not  be  reserved  to  influence  the  decision  of  the  Court  of  Apf)eal. 
The  Rule  requires  the  reasons  given  by  the  Judges  to  be  communicated 
to  the  Registrar.  It  is  obvious,  that  the  omission  to  send  them  to  the 
Registrar,  as  required  by  the  Rule,  and  allowing  only  one  of  the  parties 
to  have  them,  was  calculated  to  give  that  party  an  undue  advantage. 

In  the  present  case,  their  Lordships  felt  constrained  to  refuse  to 
look  at  notes,  so  irregularly  communicated. 

Lord  Carnarvon,  Secretary  of  State  for  the  Colonies,  on  the  28th  November, 
1874,  transmitted  a  circular  despatch  to  the  Governor  General  of  Canada,  of 
vhich  the  following  is  a  copy  : 

Sir, — The  Administrator  of  a  Colonial  Government  has  recently  for- 
warded to  me  a  Petition  to  the  Queen  in  Council,  from  one  of  the  parties 
in  a  private  suit,  for  leave  to  ap|)eal  to  Her  Majesty  in  Council  from  a 
judgment  of  the  Supreme  Court  of  the  Colony. 

2. — I  take  this  opportunity  to  inform  you  that  it  is  no  part  of  the 
duty  of  the  Governor  of  a  Colony  to  forward  such  Petitions,  but  that 
they  should  be  brought  before  the  Lords  of  the  Judicial  Committee  of 
the  Privy  Council  by  a  professional  agent  of  the  petitioner,  in  the  usual 
manner. 

3. — I  have  further  to  inform  you,  that  it  is  not  the  practice  of  the 
Judicial  Committee  to  return  any  answer  to  such  Petitions  until  an 
appearance  has  been  entered  on  behalf  of  the  petitioner. 

4. — If,  therefore,  application  should  be  made  to  you  by  a  party  in 
a  private  suit  to  transmit  a  Petition  of  this  nature  to  the  Secretary  of 
State,  you  will  decline  to  do  so ;  and  you  will  inform  the  petitioner 
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what  are  the  proper  steps  to  be  taken  in  the  matter.  (39.  Vict.  Can.  p. 
Ixxiii). 

An  attempt  on  the  pirt  of  the  Dominion  Government  to  bring  before  the 
consideration  of  the  JuJici.il  Committee  of  the  Privy  Council  questions  relating  to 
the  constitutionality  of  the  Common  Schools  Act,  passed  in  1871  by  the  Pro- 
vincial Legislature  of  New  Brunswick,  proved  unavailing,  for  the  reasons  stated 
in  a  letter  from  the  Privy  Council  office,  as  follows : 

Sir. — I  have  submitted  to  the  Lord  President  of  the  Council  your 
letter  of  the  9th  inst.,  transmitting  a  copy  of  a  despatch  from  the 
Governor  General  of  Canada  with  enclosures,  respecting  an  Act  passed 
by  the  Provincial  Legislature  of  New  Brunswick  with  reference  to 
Common  Schools,  and  requesting  to  know  whether  the  opinion  of  the 
Lords  of  the  Judicial  Committee  of  the  Privy  Council  on  this  question 
can  properly  be  obtained. 

It  appears  to  His  Lordship  that  as  the  power  of  confirming  or  dis- 
allowing Provincial  Acts  is  vested  by  the  Statute  in  the  Governor  Gen- 
eral of  the  Dominion  of  Canada,  acting  under  the  advice  of  his  consti- 
tutional advisers,  there  is  nothing  in  this  case  which  gives  to  Her 
Majesty  in  Council  any  jurisdiction  over  this  question;  though  it  is 
conceivable  that  the  effect  and  validity  of  this  Act  may  at  some  future 
time  be  brought  before  Her  Majesty  on  an  appeal  from  the  Canadian 
Courts  of  Justice. 

This  being  the  fact.  His  Lordship  is  of  opinion  that  Her  Majesty 
cannot,  with  propriety,  be  advised  to  refer  to  a  Committee  of  Council 
in  England  a  question  which  Her  Majesty  in  Council  has  at  present  no 
authority  to  determine,  and  on  which  the  opinion  of  the  Privy  Council 
would  not  be  binding  on  the  parties  in  the  Dominion  of  Canada. 

(Dom.  Sess.  Papers,  1877,  No.  89,  p.  407.) 

By  40  Viot.  c.  21  (1877)  the  Dominion  ParliamMit  created  a  Court  of 
Maritime  Jurisdiction  extending  to  the  inland  watersot'  the  Province  of  Ontario, 
and  granting  the  remedies  afforded  by  any  British  Court  of  Vice  Admiralty,  as 
if  the  process  of  the  latter  Court  extended  to  the  said  Province. 

In  Insurance  Company  v.  3Torse  (20  Wall.  245),  Held  : 
That  an  agreement  in  all  cases  to  abstain  from  resorting  to  the 
Courts  of  the  United  States  is  void  as  against  public  policy,  and  that 
a  State  Statute  requiring  such  an  agreement  is  in  conflict  with  the  Con- 
stitution of  the  United  States,  securing  to  citizens  of  another  State  the 
absolute  right  to  remove  their  cases  into  the  Federal  Court. 

This  decision  re-affirmed  in  Doyle  v.  Continental  Insurance  Co. 
(94  U.  S.,  S.  C,  535)  upon  the  principle  that  every  man  is  entitled 
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to  resort  to  all  the  Courts  of  the  country  to  invoke  the  protection  which 
all  the  laws  and  all  the  Courts  may  atlord  lum,  and  that  he  cannot 
barter  away  his  life,  his  freedom,  or  his  Constitutional  rights. 

I.I  Murray  v.  Charleston  (96  U.  S.,  S.  C,  432).  Held  : 
Tliat  wherever  rights,  acknowledged  and  protected  by  the  Constitu- 
tion of  the  United  States,  are  denied  or  invaded  by  State  legislation 
which  is  sustained  by  the  judgment  of  a  State  Court,  the  U.  S.  Su- 
preme Court  is  authorized  to  interfere. 

Its  jurisdiction,  therefore,  to  re-examine  such  judgment  cannot  be 
defeated  by  showing  that  the  record  does  not  in  direct  terms  refer  to 
some  constitutional  provision,  nor  expressly  state  that  a  Federal  ques- 
tion was  presented.  The  true  jurisdictional  test  is,  whether  it  appears 
that  such  a  question  was  decided  adversely  to  the  Federal  right. 

VIII. — Revenues;  Debts;  Assets;  Taxation. 

102. — AH  Duties  and  Revenues  over  which  the  respect- pr 
ive  Legislatures  of  Canada,  Nova  Scotia,  and  New  Brunswick,  1: 
before  and  at  the  Union,  had  and  have  power  of  Appropria- 
tion, except  such  portions  thereof  as  are  by  this  Act  reserved 
to  the  respective  Legislatures  of  the  Provinces,  or  are  raised 
by  them  in  accordance  with  the  special  Powers  conferred  on 
them  by  this  Act,  shall  form  one  Consolidated  Revenue  Fund, 
to  be  appropriated  for  the  Public  Service  of  Canada  in  the 
Manner  and  subject  to  the  Charges  in  this  Act  provided. 

The  Earl  of  Carnarvon  on  the  2nd  Reading  of  the  B.  N.  A.  Bill  in  the 
House  of  Lords  on  the  19th  February,  1867,  in  statin«r  the  understanding  of 
the  separate  Provinces  as  to  this  part  of  the  compact,  said  : 

Clauses  102  to  126  regulate  the  conditions,  pecuniary  and  commer- 
cial, upfm  which  the  Provinces  enter  into  Union.  They  are  so  entirely 
matter  of  local  detail  and  agreement,  that  I  need  not  weary  the  House 
with  any  minute  statement  of  them.  It  is  enough  to  say,  that  under 
them  a  ConsoHdated  Fund  is  created,  and  that  whilst  lands  and  miner- 
als are  reserved  to  the  several  Provinces,  the  assets,  property,  debts  and 
liabilities  of  each,  will  be  transferred  to  the  Central  body. 

r>y  this  agreement,  the  public  creditor  who  exchanges  the  security 
of  each  separate  Province  for  the  joint  security  of  the  four  Provinces 
confederated,  will  find  his  position  improved  rather  than  deteriorated. 

As  between  the  Provinces,  it  is  pro[)osed  that  the  Local  Legisla- 
tures should  surrender  to  the  Central  Parliament  all  powers  of  raising 


Expenses  of 
Collection,  dtc. 


InterMt  of  Pro- 
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revenue  except  by  direct  taxation ;  in  return  for  this  concession,  the 
Central  Government  will  remit  to  the  Local  Legislatures  certain  fixed 
sums  and  a  proportionate  capitation  payment,  in  order  to  enable  them 
more  conveniently  to  defray  the  costs  of  local  administration. 

The  debt  of  each  Province  has  been  fixed  at  a  certain  sum  calculat- 
ed ;  but  if,  in  the  interval  between  the  present  time  and  the  Proclama- 
tion of  Union,  that  debt  she  uld  be  increased,  the  Province  so  exceeding, 
will  pay  interest  on  the  excess,  and  that  interest,  will  be  deducted  from 
the  quota  which  they  would  otherwise  receive  from  the  Central  author- 
ity. 

103.  The  Consolidated  Revenue  Fund  of  Canada  shall  be 
permanently  charged  with  the  Costs,  Charges,  and  Expenses 
incident  to  the  Collection,  Management,  and  Receipt  thereof, 
and  the  same  shall  form  the  First  Charge  thereon,  subject  to 
be  reviewed  and  audited  in  such  Manner  as  shall  be  ordered 
by  the  Governor  General  in  Council  until  the  Parliament 
otherwise  provides. 

104,  The  annual  Interest  of  the  Public  Debts  of  the  sev- 
^ndai  Public   ^^^1  Provinces  of  Canada,  Nova  8cotia,  and  New  Brunswick 

at  the  Union,  shall  form  the  Second  Charge  on  the  Consoli- 
dated Revenue  Fund  of  Canada. 

Salary  of  Gov-  105.  Unlcss  altered  by  the  Parliament  of  Canada,  the 
emor  General,  ^^^^^y  ^^  ^y^^  Govcmor  General  shall  be  Ten  thousand 
Pounds  Sterling  Money  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  payable  out  of  the  Consolidated  Reve- 
nue Fund  of  Canada,  and  the  same  shall  form  the  Third 
Charge  thereon. 

On  22nd  May,  1868,  an  Act  was  passed  by  the  Senate  and  House  of  Com- 
mons of  Canada  reducins;  the  salary  of  the  Governor  (xeneral  from  £10,  000  (at 
which  rate  it  had  been  fixed  by  this  section)  to  £6,500  ;  but  the  Act  havinojbeen 
reserved  for  the  sanction  or  disallowance  of  IL;r  Majesty,  on  30th  July,  18o8, 
the  Secretary  of  State  for  the  Colonies  notified  the  Governor  General,  as  follows: 

While  it  was  with  reluctance,  and  only  on  serious  occasions,  that 
the  Queen's  Government  can  advise  Her  Majesty  to  withhold  the  royal 
sanction  from  a  bill  which  has  passed  two  branches  of  the  Canadian 
Parliament,  yet  a  regard  for  the  interests  of  Canada,  and  a  well-founded 
apprehension  that  a  reduction  in  the  salary  of  the  Governor  would 
place  the  office,  as  far  as  salary  is  a  standard  of  recognition,  in  the  third 


B.  N.  A.  ACT,  18G7 — SECT.  105-108,  TRANSFER  OF  PROPERTY,  &C.  351 

class  among  Colonial  Governments,  obliged  Her  Majesty's  Government 
to  advise  that  this  Bill  should  not  be  permitted  to  become  law.  (Dom. 
Sees.  Papers,  1869,  No.  73.— Todd,  Pari.  Gov.  in  Col.  144.) 

106.  Subject  to  the  several  Payments  by  this  Act  charged  AppropHauon 
on  the  Consolidated  Revenue  Fund  of  Canada  the  same  shall ''«»•• 

be  appropriated  by  the  Parliament  of  Canada  for  the  Public 
Service. 

107.  All  Stocks,  Cash,  Banker's  Balances,  and  Securities xmnMfrr  of 
for  Money  belonging  to  each  Province  at  the  Time  of  the 
Union,  except  as  in  this  Act  mentioned,  shall  be  the  Property 

of  Canada,  and  phall  be  taken  in  Reduction  of  the  Amount 
if  the  respective  Debts  of  the  Provinces  at  the  Union. 

108.  The  Public  Works  and  Property  of  each  Province,  rmnufpr  of  pr». 

*•  ''  '  iH-rty  in  Sche- 

eaumerated  in  the  Third  Schedule  to  this  Act,  shall  be  the^"*" 
Property  of  Canada. 

See  a7i^€,p.  120  (Sect.  91,  ss.  1,)  for  Third  Schedule. 

In  SUadman  v.  Roh<>rUon  (2  Pups.  &  Burb.  p.  698),  Fisher,  J.,  in  deliverinjjj 
thcJudgment  of  the  Court,  remarked,  in  reference  to  the  clause  "  Rivers  and 
liHe  Improvements "  in  the  3rd  Scliedule, 

The  108th  section  enacts  that "  the  public  works  and  property  of  each 
Privince  enumerated  in  the  Third  Schedule  to  this  Act,  shall  be  the  pro- 
pety  of  Canada."  It  is  only  the  "  property  of  each  Province  "  that  is 
refrred  to — and  this  could  only  mean  the  user  of  the  rivers  for  the 
puDose  of  navigation,  and  not  the  property  in  the  fish,  which  was 
genrally  owned  by  private  individuals. 

It  is  the  public  property  of  each  Province,  not  the  property  of 
indviduals  therein,  which  is  given  to  Canada.  By  reference  to  the  first 
proosition  for  union  agreed  to  at  Quebec,  there  will  be  found  "  River 
andLake  Improvements."  It  has  been  made  plural  by  some  inadver- 
tene  in  copying.  Ita  object  is  obvious  enough.  While  Canada  assumed 
the  lebts  of  the  different  Provinces,  she  received  in  return  the  various 
puhc  works  that  had  been  conatructed  in  incurring  that  debt.  The 
Rivr  St.  Lawrence  or  St.  John  would  be  rather  an  extraordinary  thinj^ 
to  ell  a  public  work,  whilst  the  improvements  on  the  St.  John,  and 
thejt.  Lawrence,  a.s  well  as  on  the  lakes,  are  really  public  works,  and 
hav  been  constructed  with  money  that  created  the  debt.  Canada 
assuies  the  debt,  and  receives  in  retiu*n  the  public  works  and  pro|)erty 
thaiit  has  constructed. 
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The  Copy  of  the  Quebec  Resolutions  wliich  accompanied  the  Address  to  Her 
Majesty,  adopted  by  the  8th  Provincial  Parliament  of  Canada,  asking  for  Con- 
federation on  that  basis— reads  at  sect.  16,  ss.  5,  *'  lliv.  r  and  J-.nke  Improve- 
ments." (Can.  Pari.  Deb.  on  Confed.,  p.,  1031.)  See,  also  ante  ^.  121  under 
sect.  91,  ss.  1. 

In  Attorney  Genn-ol  \\  T'>mUne  (2S  W.  R.  873),  the  Court  of  Appeal 
(on  Appeal  from  Chancery  Div.)  held  : 

That  where  land  is  vested  in  the  Crown,  subject  to  public  uses,  the 
grantee  of  the  Crown  luust  take  it,  subject  to  all  the  obligations  to 
which  the  land  was  subject  when  in  the  hands  of  the  Crown.  The 
Crown  holds  the  bed  of  a  navigable  river,  or  the  shore  of  the  sea  between 
high  and  low  water  mark,  subject  to  the  right  of  navigation,  and  th« 
grantee  of  the  Crown  can  never  do  anything  to  interfere  with  the  nav> 
gatiou. 

And  if  there  is  land  vested  in  the  Crown  which  is  a  natural  barrier 
against  the  sea,  the  duty  and  obligation  of  the  Crown  is  to  protect  tie 
land  from  the  incursions  of  the  sea ;  and  a  grantee  of  the  Crown  (an 
stand  in  no  better  position  than  the  Crown  itself  would  do,  and  tales 
the  land  subject  to  the  same  obligation. 

109.  All  Lands,  Mines,  Minerals,  and  Royalties,  beloig- 
T'roperty.in     m^  to  the  Several  Provinces  of  Canada,  Nova  Scotia,  and  New 

lands',  Mines,  *-' 

*<=•  Brunr.wick  at  the  Union,  and  all  Sums  then  due  or  pay{t)le 

for  such  Lands,  Mines,  Minerals,  or  Royalties,  shall  behng 
to  the  several  Provinces  of  Ontario,  Quebec,  Nova  Scotia,  md 
New  Brunswick  in  which  the  same  are  situate  or  arise,  aib- 
ject  to  any  Trusts  existing  in  respect  thereof,  and  to  my 
Interest  other  than  that  of  the  Province  in  the  same. 

Property  of  Escheat — Attorney  General  of  the  Province  of  Quebec  v^The 
Attorney  General  of  the  Doin>n'ioii  of  Canada  (2  Q.  L.  R.  236 — 1876). 

F.  died  in  the  Province  of  Quebec  intestate  and  without  hirs. 
Under  sect.  637  of  the  Civil  Code  of  Lower  Canada,  his  estate  devcved 
to  the  Crown.  Shortly  after  his  death,  a  curator  to  the  vacant  etate 
was  appointed,  who  took  possession  of  the  property.  The  Attoney 
General  of  the  Province  of  Quebec  instituted  an  action  to  recoverthe 
property  from  the  curator.  The  Attorney  General  of  the  Domiion, 
acting  on  behalf  of  the  Crown,  petitioned  to  be  allowed  to  interveneftnd 
claim  the  estate.  After  contestation,  the  claim  of  the  Attorney  GeEral 
of  the  Dominion  was  allowed  by  the  Superior  Court. 
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The  case  being  appealed  before  the  Q.  B.,  Quebec;  it  was  held,  revers- 
ing the  judgment  of  the  Superior  Court  :^ 

That  an  escheat  was  one  of  the  sources  of  revenue,  which,  as  a 
minor  prerogative  of  the  Crown,  was  yielded  up  to  the  respective  Pro- 
vinces, now  confederated  into  the  Dominion  of  Canada,  prior  to  the 
Union  of  the  Provinces  of  Canada,  Nova  Scotia  and  New  Brunswick. 

That,  such  escheat,  prior  to  the  Union,  formed  part  of  the  revenue  of 
the  respective  Provinces  in  which  they  arose,  and  that  all  territorial 
Crown  rights  and  prerogatives  possessed  by  the  late  Provinces  of  Can- 
ada, Nova  Scotia  and  New  Brunswick,  before  the  Union  thereof  into  the 
Dominion  of  Canada,  have  been  by  the  B.  N.  A.  Act  given  to  the  Pro- 
vinces of  Ontario,  Quebec,  Nova  Scotia  and  New  Brunswick. 

That,  by  holding  escheats  to  be  royalties  under  this  section,  and 
thereby  reserved  to  the  Provinces  as  forming  one  of  their  special  sources 
of  revenue,  sections  102  and  117  of  the  B.  N.  A.  Act  are  reconciled. 

— An  Act  passed  by  the  Legislature  of  the  Province  of  BritiHh  Cohimbia,  in- 
tituled, "  An  Act  to  amend  and  consolidate  the  laws  aflfecting  Crown  lands  in 
British  Columbia,"  which  made  no  reservation  of  lands  io  favor  of  the  Indian 
Tribes  of  British  Columbia,  nor  accorded  them  any  rights  or  privileges  in  res- 
pect to  lands  or  reserves  or  settlements,  was  disallowed  by  the  Governor  Greneral 
as  being  in  violation  of  the  40th  Article  of  the  Stipulations  of  the  Treaty  of 
Capitulation  of  8th  September,  1760.  The  Governor  General  holdini;  that  under 
this  section  the  lands  bcloni^ing  to  the  several  Provinces  belong  to  them  *'  Bub- 
jcct  to  any  trusts  existing  in  respect  thereof,  and  to  any  interest  other  than  that 
of  the  Province  in  the  same." 

(Dom.  Scss.  Papers,  1877,  No.  89,  p.  2.) 

In  Woolejf  ei  al.  v.  The  Attorney  General  of  Victoria  (46  L.  J.,  N.  S.,  p.  99) 
held  by  their  Lordships  : 

That  a  Colonial  grant  made  under  a  Statute  authorizing  a  con- 
veyance in  fee  simple,  to  a  purchaser  of  any  waste  land  of  the  Crown 
in  such  Colony,  did  not  transfer  the  rights  of  the  Crown  to  gold  which 
might  be  found  in  such  land ;  and  that  it  is  settled  law  in  England  that 
the  prerogative  right  of  the  Crown  to  gold  and  silver  found  in  mines 
will  not  pass  under  a  grant  of  land  from  the  Crown,  unless,  by  apt  and 
precise  words  the  intention  of  the  Crown  be  expressed  that  it  shall  pass ; 
and  that  this  law  has  been  introduced  into  the  Colony  of  Victoria  as  part 
of  the  common  law  of  England. 

Held,  also,  that  it  is  a  recognized  principle  of  the  construction  of 
Statutes  that  the  prerogative  rights  of  the  Crown  can  be  affected  only 
by  express  words  or  necessary  implication. 
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Attorney  General  v.  O'Reilly  (15  Can.  L.  J.,  N.  S.,  p.  34  —  1879),  Proud- 
foot,  V.  C,  held,  OD  demurrer  : 

That  the  doctrine  of  escheats  applies  to  lands  held  in  Ontario,  and 
that  the  Attorney  General  of  Ontario  is  the  proper  party  to  represent 
the  Crown,  and  to  appropriate  the  escheat  to  the  uses  of  the  Province. 

Awet.  connect-        llC  All    Assets    coiinected  with  such  Portions  cf    the 
vinrui  Debti.   Piiblic    Debt    of    each    Province  as  are  assumed    by  that 
Province  shall  belong  to  that  Province. 

37  Vict.  Can.  c.  17,  sec.  2,  reads  as  follows  : — 

The  Governor  in  Council  may  in  his  discretion  advance  from  time 
to  time  to  any  Province  of  Canada  such  sums  as  may  be  required  for 
local  improvements  in  the  Province,  and  not  exceeding  in  the  whole  the 
amount  by  which  the  debt  of  the  Province  for  which  Canada  is  respon- 
sible then  falls  short  of  the  debt  with  which  the  Province  was  allowed 
to  enter  the  Union — such  advances  to  be  deemed  additions  to  the  debt 
of  the  Province,  with  permission  to  the  Province  to  repay  them  to 
Canada,  on  such  notice,  in  such  sums,  and  on  such  other  conditions  as 
the  Dominion  Government  and  that  of  the  Province  may  agree  upon ; 
any  amount  so  repaid  being  deducted  from  the  debt  of  the  Province  in 
calculating  the  subsidy  payable  to  it. 

canadttobe  l^^*  Canada  shall  bc  liable  for  the  Debts  and  Liabilities 

vrnJfai  DebS  of  each  Province  existing  at  the  Union. 

Debt^iofon.  1^2.  Ontario  and    Quebec   conjointly  shall  be  liable  to 

Qiebe^c."*        Canada  for  the  Amount  (if  any)  by  which  the  Debt  of  the 

Province  of  Canada  exceeds  at  the  Union  Sixty-two  million 

five  hundred  thousand  Dollars,  and  shall  be  charged  with 

Interest  at  the  Rate  of  Five  per  Centum  per  Annum  thereon. 

In  reference  to  Provincial  debts,  an  Act  was  passed  by  the  Parliament  of 
Canada  (36  Vict.  c.  30)  to  re-adjust  the  amounts  payable  to  and  chargeable 
against  the  several  Provinces  of  Canada  by  the  Dominion  Government,  so  fiir 
as  tliey  depend  on  the  debt  with  which  they  respectively  entered  the  Union, 
providing  as  follows  : — 

Section  1.  In  the  accounts  between  the  several  Provinces  of 
Canada  and  the  Dominion,  the  amounts  payable  to  and  chargeable 
against  the  said  Provinces  respectively,  in  so  far  as  they  depend  on  the 
amount  of  debt  with  which  each  Province  entered  the  Union,  shall  be 
calculated  and  allowed  as  if  the  sum  fixed  by  the  112th  section  of  the 
**B.  N.  A.  Act,  1867,"  were  increased  from  $62,500,000  dollars  to  the 
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sum  of  $73,006,088  dollars  and  84  cents,  and  as  if  the  amounts  fixed 
as  aforesaid  as  respects  the  Provinces  of  Nova  Scotia  and  New 
Brunswick  by  the  "  B.  N.  A.  Act,  1867,"  and  as  respects  the  Provinces 
of  British  Columbia  and  Manitoba  by  the  terms  and  conditions  on 
which  they  were  admitted  into  the  Dominion,  were  increased  in  the  same 
proportion. 

Ilt3.  The  Assets  enumerated  in  the  Fourth  Schedule  tOj^^,^^f^_ 
this  Act  belonging  at  the  Union  to  the  Province  of  Canada Queb.'"* 
shall  be  the  Property  of  Ontario  and  Quebec  conjointly. 

THE  FOURTH  SCHEDULE. 
Assets  to  be  the  Property  of  Ontario  and  Quebec  conjointly. 

Upper  Canada  Building  Fund. 
Lunatic  Asylums. 
Normal  School. 
Court  Houses 

in 
Aylmer,  ^   Lower  Canada. 

M  ontreal, 
Kamouraska. 
Law  Society,  Upper  Canada. 
Montreal  Turnpike  Trust. 
University  Permanent  Fund. 
Royal  Inatitution. 

Consolidated  Municipal  Loan  Fund,  Upper  Canada. 
Consolidated  Municipal  Loan  Fund,  Lower  Canada. 
Agricultural  Society,  Upper  Canada. 
Lower  Canada  Legislatire  Grant. 
Quebec  Fire  Loan. 
Tamiscouata  Advance  Account. 
Quebec  Turnpike  Trust. 
Education— East. 

Building  and  Jury  Fund,  Lower  Canada. 
Municipalities  Fund. 
Lower  Canada  Superior  Education  Income  Fund. 

114.  Nova  Scotia  shall    be  liable   to   Canada    for  the^^^^^^j^^^ 
Amount  (if  any)   by  which   its  Public  Debt  exceeds  at  the  ***»**•• 
Union    Eiglit  million   Dollars,  and  shall    be  charged  with 
Interest  at  the  Rate  oi  Y'w^i  per  Centum  per  Anmim  thereon. 

Sec  36  V.  Con.  c.  30  and  37  V.  Con.  c.  3 

115.  New  Brunswick  shall  be  liable  to  Canada  for  the  ivbi  of n«w 
Amount  (if  any)  by  which  its  Public  Debt  exceeds  at  ^be  ""'"'''"'^ 
Union   Seven   million  Dollars,  and  shall  be  charged  with 
interest  at  the  Rate  of  Five  per  Centum  per  Annum  thereon. 


Payment  of 

intereBttoNora 

Seotlaand 
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116.  In  case  the  Public  Debts  of  Nova  Scotia  and  New 
Kew  Brunswick  do  not  at  the  Union  amount  to  Eight  million 
and  Seven  million  Dollars  respectively,  they  shall  respec- 
tively receive  by  half-yearly  payments  in  advance  from  the 
Government  of  Canada,  Interest  at  Five  per  Geidufn  per 
Annum  on  the  Difference  between  the  actual  Amounts  of 
their  respective  Debts  and  such  stipulated  Amounts. 

prorinciai  pub-       117.  The  scveral  Provinces  shall  retain   all  their  respec- 

Uo  proptrty.  .  .  .  ^ 

tive  Public  Property  not  otherwise  disposed  of  in  this  Act, 
subject  to  the  Right  of  Canada  to  assume  any  Lands  or 
Public  Property  required  for  Fortifications  or  for  the 
defence  of  the  Country. 

In  RoU  V.  United  States  (91  U.  S.,  S.  C,  367),  Held: 

That  the  U.  S.  Federal  Government  may,  upon  making  just  com- 
pensation to  the  owner,  appropriate  private  property  required  for 
Federal  purposes,  if  such  property  cannot  be  obtained  by  purchase. 

Gnm*8to  118.  The  following  Sums  shall  be  paid  yearly  by  Canada 

to  the  several  Provinces 
ments  and  Legislatures  : 


Provinces.       ^  ^j^^  scvcral  Provinccs  for  the  Support  of  their  Govern- 


Dollars. 

Ontario Eighty  thousand. 

Quebec Seventy  thousand. 

Nova  Scotia Sixty  thousand, 

New  Brunswick Fifty  thousand. 

Two  hundred  and  sixty  thousand  ; 
and  an  annual  Grant  in  aid  of  each  Province  shall  be 
made,  equal  to  Eighty  Cents  per  Head  of  the  Population  as 
ascertained  by  the  Census  of  One  thousand  eight  hundred 
and  sixty -one,  and  in  the  Case  of  Nova  Scotia  and  New 
Brunswick,  by  each  subsequent  r)ecennial  Census  until  the 
Population  of  each  of  those  Two  Provinces  amounts  to  Four 
hundred  thousand  Souls,  at  which  Rate  such  Grant  shall 
thereafter  remain.  Such  Grants  shall  be  in  full  Settlement 
of  all  future  Demands  on  Canada,  and  shall  be  paid  half- 
yearly  in  advance  to  each  Province ;  but  the  Government 
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of  Canada  shall  deduct  from  such  Grants,  as  against  any 
Province,  all  Sums  chargeable  as  Interest  on  the  Public 
Debt  of  that  Province  in  excess  of  the  seveial  Amounts 
stipulated  in  this  Act, 

119.  New  Brunswick   shall  receive,  by  half-yearly  Pay- Further  crwit 
ments  in  advance  from  Canada,  for  the  Period  of  Ten  Years  wick*"  ™"^ 
from  the   Union,  an   additional   Allowance  of  Sixty-three 
thousand   Dollars  per  Annum ;    but  as   long  as   the   Public 

Debt  of  that  Province  remains  under  Seven  million  Dollars, 
a  Deduction  equal  to  the  Interest  at  Five  ptr  Centum  per 
Annum  on  such  Deficiency  shall  be  made  from  that  Allowance 
of  Sixty -three  thousand  Dollars. 

120.  All  Payments  to   be  made    under  this  Act,  or  in  Former 
discharge  of  Liabilities  created  under  any  Act  of  the  Pro-**^™*" 
vinces  of  Canada,  Nova  Scotia,  and  New  Brunswick  respec- 
tively, and  assumed  by  Canada,  shall,  until  the  Parliament 

of  Canada  otherwise  directs,  be  made  in  such  Form  and 
Manner  as  may  from  Time  to  Time  be  ordered  by  the 
Governor  General  in  Council. 

121.  All  articles  of  the  Growth,  Produce,  or  Manufacture  cantdun 
of  any  one  of  the  Provinces  shall,  Irom  and  after  the  Union,  Sto.°      "^' 
be  admitted  free  into  each  of  the  other  Provinces. 

Kinnear  et  al.  v.  Rubxnson  (1  Hannay  559).     Supr.  Court  of  N.  B. 

Certain  hquors  manufactured  in  Ontario  prior  to  July  1,  1867,  were 
warehoused  for  exportation,  and  (having  paid  no  excise  duty)  were 
exjx)ited  to  Portland,  U.  S.,  where  they  were  landed  and  immediately 
exported  to  St.  John,  N.B.,  where  they  arrived  after  the  B.  N.  A.  Act  of 
Ist  July,  1867,  came  in  force. 

Held,  That  by  jiassing  through  the  United  States  they  did  not 
become  foreign  goods,  and  were  entitled  to  be  admitted  free  of  duty 
into  New  Brun:jwick  under  the  12l8t  section  of  the  TV  V    A.  Act. 

Brown  y.  Maryland  (12  Wheat,  419),Held  : 

That  an  Act  of  a  State  Legislature  requiring  all  importers  of  foreign 
goods,  and  other  persons  selling  the  same  by  wholesale,  to  take  out  a 
license  is  repugnant  to  that  provision  of  the  United  States  Constitution 
which  declares  that  no  State  shall  without  the  consent  of  Congress  lay 
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any  impost  or  duty  on  exports  or  imports  except  what  may  be  absolute- 
ly necessiiry  for  executing  its  inspection  laws. 

That  there  is  no  difference  between  a  power  to  impose  a  license  tax 
that  would  amount  to  a  prohibition  of  the  sale  of  such  articles,  and  a 
power  to  prohibit  the  introduction  of  such  articles  into  the  State ;  that 
a  tax  on  the  sale  of  an  article  imported,  is  a  tax  on  the  article  itself. 

Mr.  Chief  Justice  Marshall  in  delivering  the  opinion  of  the  Court 
said:  "  It  may  be  proper  to  add,  that  we  suppose  the  principles  laid 
down  in  this  case  to  apply  equally  to  importations  from  a  Sister  State. 

The  taxing  power  of  the  States  must  have  some  limits — if  the 
States  may  tax  all  persons  and  property  found  on  their  territory,  what 
shaU  restrain  them  from  taxing  goods  in  their  transit  through  the  State 
from  one  port  to  another,  for  the  purpose  of  re-exportation — or  what 
should  restrain  a  State  from  taxing  any  article  passing  through  it  for 
the  purpose  of  traffic  ? 

It  is  true  the  State  may  tax  occupations  generally,  but  this  tax 
must  be  paid  by  those  who  employ  the  individual,  or  is  a  tax  on  his 
business.  This  the  State  has  a  right  to  do  when  no  constitutional  pro- 
hibition extends  to  it.  So  a  tax  on  the  occupation  of  an  importer  is  in 
like  manner  a  tax  on  importation.  It  must  add  to  the  price  of  the 
article,  and  be  paid  by  the  consumer,  or  by  the  importer  himself  in 
like  manner  as  a  direct  duty  on  the  article  itself  would  be  paid.  This 
the  State  has  no  right  to  do  because  it  is  prohibited  by  the  Constitution." 

In  Almy  v.  State  of  California  (24  How.  169),  Held : 

That  a  Stamp  duty  (for  revenue  purposes),  imposed  by  the  Legis- 
lature of  California  upon  bills  of  lading  for  gold  or  silver  transported 
from  the  State,  is  a  duty  upon  the  export  of  gold  and  silver,  and  con- 
sequently repugnant  to  the  clause  of  the  Constitution  declaring  that  no 
State  shall  lay  any  duty  on  imports  or  exports. 

In  Gay  v.  Baltimore  (100  U.  S.,  S.  C,  221,-1880),  Held  : 

That  a  Municipal  Corporation  could  not  under  the  authority  of  any 
State  legislation  discriminate  against  the  products  of  other  States  in  the 
exaction  of  wharfage  fees  for  goods  landed  at  its  wharves,  and  that  a 
State  cannot,  in  the  exercise  of  her  taxing  power,  impose  upon  the  pro- 
ducts of  another  State  brought  within  her  limits  for  sale  or  use,  a  more 
onerous  burden  or  tax  than  upon  the  like  products  of  its  own  territory, 
nor  discriminate  against  a  citizen  by  reason  of  his  being  engaged  in  thus 
bringing  in  or  selling  them. 

In  Packet  Company  v.  St.  Louis  (100  U.  S.,  S.  C,  423).     Held,  that 
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A  Municipal  Corporation  owning  improved  wharves  which  it  main- 
tains at  its  own  cast,  for  the  benefit  of  those  engaged  in  commerce  upon 
the  public  navigable  waters  of  the  United  States,  is  not  prohibited  by 
the  United  States  Constitution  from  charging  and  collecting  from 
parties  using  its  wharves,  such  reasonable  fees  as  will  fairly  remunerate 
it  for  the  use  of  the  property. 

In  Ward  v.  Maryland  (12  Wall.  418),  Held  : 

That  a  Statute  of  Maryland,  which,  among  other  things  required  of 
persons,  not  permanent  residents  of  that  State,  to  pay  a  license  tax  be- 
fore selling  or  offering  for  sale  within  the  limits  of  the  City  of  Baltimore 
any  goods,  wares  or  merchandise  whatever,  other  than  agricultural 
products  and  articles  manufactured  in  that  State,  was  repugnant  to  the 
Constitution  of  the  United  States. 

In  Machine  Company  v.  Gage  (100  U.  S.,  S.  C,  676),  Held  : 
That  a  law  passed  by  the  Legislature  of  the  State  of  Tennessee  im- 
posing an  annual  tax  of  15  dollars  "  upon  all  pedlars  of  sewing  machines 
and  selling  by  sample  "  is  a  tax  upon  all  pedlars  of  sewing  machines 
without  regard  to  the  place  of  growth  or  produce  of  material  or  manu- 
facture,  and  is  not  in  violation  of  the  Constitution  of  the  United  States. 

122.  The  Customs  and  Excise    Laws  of   each  Province  con«oaM<» 

111  1*  y         T\  '    •  f»i'*  •  '        n  °^  Cu«f  onu  and 

Bhall,  subject  to  the  Provisions  oi  this  Act,  continue  in  force  kxcim Law., 
until  altered  by  the  Parliament  of  Canada. 

123.  Where  Customs  Duties  are,  at  the  Union,  leviable  Exonrtatk. 
on  any  Goods,  Wares,  or  Merchandises  in  any  Two  Provinces, »!«» »'betwwo 

•^  '  '  "^  '  Two  ProTtaoM. 

those  Goods,  Wares,  and  Merchandises  may,  from  and 
after  the  Union,  be  imported  from  one  of  those  Provinces 
into  the  other  of  them  on  Proof  of  Payment  of  the  Customs 
Duty  leviable  thereon  in  the  Province  of  Exportation,  and 
on  Payment  of  such  further  Amount  (if  any)  of  Customs 
Duty  as  is  leviable  thereon  in  the  Province  of  Importation. 

124. — Nothing  in  this  Act  shall  affect  the  Right  of  NewLamb«vDMt 
Brunswick  to  levy  the  Lumber  Dues  provided  in  Chapter  Bnuwwiok. 
Fifteen  of  Title  Three  of  the  Revised  Statutes  of  New  Bruns- 
wick, or  in  any  Act  amending  tiiat  Act  before  or  after  the 
Union,  and  not  increasing  the  amount  of  such  Dues;  but  the 
Lumber  of  any  of  the  Provinces  other  than  New  Brunswick 
shall  not  be  subject  to  pucb  Dues. 
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Chapter  15  of  Title  3  of  the  Revised  Statutes  of  New  Brunswick  was 
repealed  by  the  Legislature  of  N.  B.  (3G  Vict.  c.  16)  in  1878,  in  pursuance  of 
an  Act  passed  by  the  Parliament  of  Canada  (36  Vict.  c.  41)  to  carry  into  eflfect 
Articles  60,  31,  and  33  of  the  Treaty  of  Washington. 

These  Articles  provided,  that  if  these  duties  were  repealed  for  the  terra  of 
years  mentioned  in  the  Treaty,  Her  Majesty's  subjects  might  carry  in  British 
Teflsels,  without  payment  of  duty,  goods,  wares  and  merchandise,  from  one  port 
or  place  within  the  territory  of  the  United  States,  upon  the  St.  La  wrence  the 
great  Lukes  and  the  Hivers  connecting  the  surac,  to  another  port  or  place  within 
the  Territory  of  the  United  States,  provided  that,  a  portion  of  such  transporta- 
tion is  made  through  the  Dominion  of  Canada  by  land  carriage  and  in  bond. 

By  Article  31  of  said  Treaty,  it  is  declared  that  Her  Britannic  Majesty  further 
engages  to  urge  upon  the  Parliament  of  Canada  and  the  Legislature  of  New 
Brunswick  that  no  export  duty,  or  other  duty,  shall  be  levied  on  lumber  or 
timber  of  any  kind,  cut  on  that  portion  of  the  American  Territory  in  the  Stale 
of  Maine  watered  by  the  River  St.  John  and  its  tributaries,  and  floated  down 
that  River  to  the  Sea,  when  the  same  is  shipped  to  the  United  States  from  the 
Provmce  of  New  Brunswick. 

The  Dominion  Act,  36  Vict.  c.  41,  provided  that  the  Province  of  New 
Brunswick  was  to  receive  from  the  Dominion  Government,  as  indemnity  for  the 
abolition  of  these  dues,  an  annual  subsidy  of  150,000  dollars,  in  addition  to  the 
Subsidy  the  said  Province  was  then  entitled  to. 

Exemption  of         ^25. — No  knds  or  property  belonging  to  Canada  or  any 
gi^biiciaud*,     Province  shall  be  liable  to  Taxation. 

In  McCulhch  V.  Maryland  (4  Wheat.  316),  Held  : 

That  a  tax  laid  by  a  State  Legislature  upon  a  branch  of  the  Bank 
of  the  United  States  was  unconstitutional,  as  being  a  tax  laid  on  the 
Bank,  and  consequently  a  tax  laid  on  the  operation  of  an  instrument 
created  and  employed  by  the  Federal  Government  to  carry  its  powers 
into  execution.  Held  also,  that  this  principle  does  not  extend  to  a  tax 
imposed  on  the  proprietary  interest  which  the  citizens  of  the  State 
may  hold  in  that  institution. 

„  _   . ,  126.  Such   Portions  of  the    Duties  and  Revenues   over 

I'rovincial 

Revraie**^**  which  the  respective  Legislatures  of  Canada,  Nova  Scotia, 
and  New  Brunswick,  had  before  the  Union  Power  of  Appro- 
priation, as  are  by  tliis  Act  reserved  to  the  respective  Gov- 
ernments or  Legislatures  of  the  Provinces,  and  all  Duties 
and  Revenues  raised  by  them  in  accordance  with  the  special 
Powers  conferred  upon  them  by  this  Act,  shall  in  each  Pro- 
vince form  One  Consolidated  Revenue  Fund  to  be  appropri- 
ated for  the  Public  Service  of  the  Province. 


Fund. 
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IX. — Miscellaneous  Provisions. 
General. 

127.  If  any  Person  being  at  the  passing  of  this  Act  a  ai.  to  Lejri»i»- 
Member  of  the  Leorishxtive  Council  of  Canada,  Nova  Scotia,  lors  of  i*rovin. 

c  ^  ^  '  CP8  becotnln{( 

or  New  Brunswick,  to  whom  a  Place  in  the  Senate  is  offered, ^®°**°"- 
does  not  within  Thirty  Days  thereafter,  by  Writing  under 
his  Hand  addressed  to  the  Governor  General  of  the  Province 
of  Canada  or  to  the  Lieutenant  Governor  of  Nova  Scotia  or 
New  Brunswick  (as  the  Case  may  be),  accept  the  same,  he 
shall  be  deemed  to  have  declined  the  same  ;  and  any  Person 
who,  being  at  the  passing  of  this  Act  a  Member  of  the  Legis- 
lative Council  of  Nova  Scotia  or  New  Brunswick,  accepts  a 
Place  in  the  Senate,  shall  thereby  vacate  his  Seat  in  such 
Leghslative  Council. 

128.  Every  Member  of  the  Senate  or  House  of  Commons  oathof  auo. 
of  Canada,  shall,  before  taking  his  Seat  therein,  take  and 
subscribe  before  the  Governor  General  or  some  Person 
authorized  by  him,  and  every  Member  of  a  Legislative 
Council  or  Legislative  Assembly  of  any  Province,  shall,  before 
taking  his  Seat  therein  take  and  subscribe  before  the  Lieute- 
nant Governor  of  the  Province  or  some  Person  authorized  by 

him,  the  Oath  of  Allegiance  contained  in  the  Fifth  Schedule 
to  this  Act ;  and  every  Member  of  the  Senate  of  Canada  and 
every  Member  of  the  Legislative  Council  of  Quebec,  shall 
also,  before  taking  his  Seat  therein,  take  and  subscribe  before 
the  Governor  General,  or  some  Person  authorized  by  him, 
the  Declaration  of  Qualification  contained  in  the  same 
Schedule. 

So«  antey  page  76,  (section  28,)  for  The  Fifth  Schedule. 

129.  Except  as  otherwise  provided  by  this  Act,  all  Laws  continntnc*.  of 
in  force  in  Canada,  Nova  Scotia,  and  New  Brunswick  at  the  (^o«»rufuifloS., 

he 

Union,  and  all  Courts  of  Civil  and  Criminal  Jurisdiction, 
and  all  Legal  Commissions,  Powers,  and  Authorities,  and  all 
Officers,  Judicial,  Administrative,  and  Ministerial,  existing 
therein  at  the  Union,  shall  continue  in  Ontario,  Quebec, 

T 
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Nova  Scotia,  and  New  Brunswick  respectively,  as  if  the 
Union  had  not  been  made ;  subject  nevertheless  (except  with 
respect  to  such  as  are  enacted  by  or  exist  under  Acts  of  the 
Parliament  of  Great  Britain  or  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland)  to  be 
repealed,  abolished,  or  altered  by  the  Parliament  of  Canada, 
or  by  the  Legislature  of  the  respective  Province,  according 
to  the  Authority  of  the  Parliament  or  of  that  Legislature 
under  this  Act. 

In  Valin  v.  Langhns  (3  Can.  S.  C.  1),  Ritchie,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  said  : 

The  effect  of  this  section,  to  which  the  Courts  owe  their  very  exist- 
ence, is  evidently,  to  place  them  under  the  legislative  power  of  the 
Federal  Government  as  well  as,  it  is  true,  under  that  of  the  Local 
Government,  and  to  make  them,  in  fact,  common  to  both  these  govern- 
ments for  the  administration  of  the  laws  adopted  by  them  within  the 
hmits  of  their  respective  powers. 

In  the  recent  case  of  Perley  et  al.  Y.Burpee  (Sunbury Election  Petition), 
in  the  Supreme  Court  of  N.  B. ;  Duff,  J  ,  said  : 

The  constitution  and  continuance  of  the  Local  Courts  are  secured 
by  section  129  ;  which  enacts,  that,  except  as  otherwise  provided  by 
the  Act  ...  all  courts  of  civil  and  criminal  jurisdiction,  and  all 
legal  commissions,  etc.,  etc.,  existing  therein,  at  the  time  of  the  Union 
shall  continue  in  Ontario,  Quebec,  Nova  Scotia  and  New  Brunswick, 
respectively,  as  if  the  Union  had  not  been  made  ;  subject  nevertheless 
to  be  repealed,  abolished  or  altered  by  the  Parliament  of  Canada  or  by 
the  Legislatures  of  the  respective  Provinces,  according  to  the  authority 
of  Parliament  or  of  that  Legislature,  under  the  Act. 

The  various  Provincial  Courts  are  to  remain  just  "  as  if  the  Union 
had  not  been  made."  Neither  the  Legislature,  nor  any  power  in  the 
Dominion,  is  permitted  to  interfere  with  them,  unless,  authority  is 
given  to  it  to  do  so,  by  that  Act.  And  inasmuch  as,  prior  to  the  Union, 
the  administration  of  justice  in  the  Local  Courts  was  undoubtedly 
regulated  by  the  Provincial  Legislatures,  the  burthen  is  upon  those 
who  assert  that  Parliament  possesses  that  power,  now  to  show,  where  it 
is  given  to  Parliament. 

In  ex  parte  Cooet/j  jr.,  and  The  Municipality  of  the  County  of  Bromc  (21 
L.  C.J.  183),  Dunkin,  J.,  held: 

That  the  129th  section  of  the  B.  N.  A,  Act,  1867,  maintained  in 
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force  the  Provincial  Temperance  Act  of  1864  and  all  laws  subsisting  at 
the  Union,  subject  to  repeal  or  amendment  as  provided  by  that  section. 

That,  since  Confederation,  the  Provincial  Legislature  has  not  consti- 
tutionally the  power  to  repeal  any  of  the  provisions  of  that  Act. 

That  the  Temperance  Act  of  1864  is  a  measure  for  the  regulation  of 
Tmde  and  Commerce  passed  by  a  Legislature  having  power  to  that 
end,  and  goes  to  prohibit  a  specified  branch  of  Trade  ;  and  prohibition 
is  an  incident  of  regulation,  and  can  be  enacted  only  by  a  body  having 
power  to  regulate. 

Similar  decisions  by  Caron,  J.,  in  Hart  &  The  Corporation  of  Missisquoi 
(3  Q.  L.  R.  170).    See  ante,  p.  123. 

Ill  Willett  V.  DeGrosbois  (17  L.  C.  J.  294),  Held  : 

That  "The  Corrupt  Practices  Prevention  Act,  1860  "  (23  Vict,  c 
17),  applicable  to  the  late  Provinces  of  Quebec  and  Ontario,  by  sections 
129  and  41,  are  still  in  force — there  having  been  no  incompatible  legis- 
lation thereupon  by  the  Dominion  Parliament. 

130.  Until  the  Parliament  of  Canada  otherwise  provides  Trw,.«f..roti»t^,. 
all  Officers  of  the  several  Provinces  having  Duties  to  dis- 
charge in  relation  to  Matters  other  than  those  coming  within 

the  Classes  of  Subjects  by  this  Act  assigned  exclusively  to 
the  Legislatures  of  the  Provinces,  shall  be  Officers  of  Canada, 
and  shall  continue  to  discharge  the  Duties  of  their  respective 
Offices  under  the  same  Liabilities,  Responsibilities,  and 
Penalties,  as  if  the  Union  had  not  been  made. 

131.  Until  the  Parliament  of  Can  ADA  otherwise  provides,  ^pp^,„,^„j^j 
the  Governor  General  in  Council  may  from  Time  to  Time"*'*^^**'*' 
appoint   such  Officers  as  the   Governor  General   in  Council 

deems  necessary  or  proper  for  the  effectual  Execution  of  this 
Act. 

132.  The  Parliament  and  Government  of  Canada  shall  xmnyobiif.. 
have  all  Powers  necessary  or   proper   for    performing  the 
Obligations  of  Canada  or  of  any  Province  thereof,  as  part  of 
the  British  Empire,  t>o wards  Foreign  Countries,  arising  under 
Treaties  between  the  Empire  and  such  Foreign  Countries. 

As  the  Commercial  Treaties  made  by  the  Imperial  Government  do  not  extend 
to  their  Colonies  it  is  uoncoesiary  to  refer  to  any  but  Extradition  TreaiiM. 
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The  Treaties  mentioned  in  the  following  table  are   those  the  operation  of  which 
have  been  extended  to  this  Dominion. 

An  Extradition  Treaty  between  Her  Majesty  and 

United  StAtes       was  Signed    9  August,  1842. Ratified  13  October,  1842.  C.  S.  C.  Ch.89. 
French  Republic  "  14  August,  1876.         "       8  April,       1876. 42  Vict.  Can.  IX. 

Belgium  "         20  May,        1876.        "      28  June,'       1876. 40  V.C.p.XXXlII. 

^ Vatbu'^   ^^  ^^""'^ }  "  23  July,  1877.  "                                    41  V.  C,  p.  XIV. 

Germany  "  14  May,  1872.  "  11  June,  1872. 

Italy  «<  5  Feb.,  1873.  "  18  March,  1873. 

Austria  "  3  Dec,  1873.  "  10  March,  1874. 38  7.  C.  p.  XXIII. 

Denmark  "  31  March,  1873.  "  26  April,  1873. 

Sweden  and  Norway  "  26  June,  1873.  '•  28  August,  1873.  38  V.  Can.  p.  V. 

Netherlands  "  19  June,  1874.  ♦'  21  July,  1874. 38  V.  C.  p.  XXV. 

Spain  "  4  June,  1878.  "  21  Nov.,  1878. 42  V  C.  p.  XVIII. 

Republic  of  Switzerl'd.  "  31  March,  1874.  "  31  Dec,  1874.  38  V.  C.  p.  XXXI. 

"                   "  "  Above  prolonged  to  "  22  Dec,  1880. 43  V.  Can.  p.  XV. 

"            Hayti  "  7  Dec,  1874.  "       2  Sept.,  1875. 39  V.  Can.  p.  LV. 

"            Honduras  "  6  Jan.,  1874.  "  12  Oct.,  1875. 39  V.  Can.  p.  LX. 

Brazil  "  13  Nov.,  1872.  "  28  August,  1873. 38  V.  Can.  p.  XI. 

The  Imperial  Extradition  Acts  of  1870  and  1873  made  applicable  to  these  treaties. 

By  a  Decree  of  the  Queen  of  Spain  of  the  17th  November,  1852,  it  was 
decreed  that : 

"  The  requisitorial  letters  of  foreign  Judges  will  be  complied  with 
in  all  that  can  and  ought  to  be  done  in  the  kingdom  according  to  the 
laws,  when  they  come  through  the  Foreign  Ministry  with  the  customary 
formalities  and  requirements."  Hertzlet's  Com.  Treaties,  vol.  12,  p.  789. 

The  crimes  and  misdemeanors  enumerated  in  these  treaties  not  being 
uniform,  it  will  be  necessary  to  refer  to  the  text  of  the  treaty  with  the  Country 
from  wliich  the  offender  is  a  fugitive,  for  the  schedule  of  extraditable  offi'nces. 

As  the  United  States  and  France  are  the  two  countries  with  which,  from  their 
intercourse  with  the  Dominion,  cases  of  extradition  more  frequently  arise, 
extracts  showing  the  extraditable  offences  and  the  procedure  will  be  given  here. 

A  Treaty  was  .signed  between  Great  Britain  and  the  United  States  on  the 
9th  August,  184:2,  to  .settle  and  define  the  boundaries  between  the  possessions  of 
Her  Britannic  Majesty  in  North  America  and  the  territories  of  the  United 
States;  for  the  final  suppression  of  the  African  slave  trade  ;  and  for  the  giving 
up  of  criminal  fugitives  from  justice,  in  certain  cases. 

The  tenth  article  of  the  Treaty,  in  reference  to  the  surrender  of  fugitives 
from  justice,  reads  as  follows:  — 

"  It  is  agreed  that  Her  Britannic  Majesty  and  the  United  States 
shall,  upon  mutual  requisitions  by  them  or  their  ministers,  oflicers,  or 
authorities,  respectively  made,  deliver  up  to  justice  all  persons  who, 
being  charged  with  the  crime  of  murder,  or  assault  with  intent  to 
commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the 
utterance  of  forged  paper,  committed  within  the  jurisdiction  of  either, 
shall  seek  an  asylum,  or  shall  be  found  within  the  territories  of  the 
other :  provided  that  this  shall  only  be  done  upon  such  evidence  of 
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criminality,  as,  according  to  the  laws  of  the  place  where  the  fugitive  or 
person  so  charged  shall  be  found,  would  justify  his  apprehension  and 
commitment  for  trial  if  the  crime  or  offence  had  there  been  committed : 
and  the  respective  judges  and  other  magistrates  of  the  two  Govern- 
ments shall  have  power,  jurisdiction  and  authority,  upon  complaint 
made  under  oath,  to  issue  a  warrant  for  the  apprehension  of  the  fugitive 
or  person  so  charged,  that  he  may  be  brought  before  such  judges  or 
other  magistrates  respectively,  to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered ;  and  if,  on  such  hearing,  the 
evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall  be  the  duty 
of  the  examining  judge  or  magistrate  to  certify  the  same  to  the  proper 
executive  authority,  that  a  warrant  may  issue  for  the  surrender  of  such 
fugitive." 

The-  inadequacy  of  the  extradition  provisions  which  permitted  such  an 
abuse  of  the  law  as  shown  in  ex  parte  Lirairande  (10  L.  C.  J.  280 ;  39  L.  T., 
N.  S.,  180,  see  a  summary  of  this  casein  Todd's  Pari.  Gov.  in  Col. 211),  who  was 
unlawfully  sarrendcred  while  a  petition  for  his  discharge  on  a  writ  of  Hahen 
Corpus  was  pending,  led  the  best  legal  minds  of  Kn^land  to  a  thorough  study  of 
the  subject. 

The  result  was  (I)  to  make  provisions  tending;  to  uniformity  in  extradition 
treaties  entered  into  by  Great  Britain  ;  (2)  to  extend  considerably  the  number  of 
extraditable  offences,  including  several  cases  of  misdemeanor  which  had  never  been 
part  of  such  treaties ;  (8)  and  to  provide  for  a  special  procedure,  under  which 
kidnapping  could  no  more  be  practised  under  color  of  law,  lu  in  the  uase  ex 
parte  Lamirande. 

A  general  Act  was  accordingly  passed  by  the  Imperial  Parliament 
on  the  9th  August,  1870  (The  Extradition  Act,  1870-33  and  34  Vic, 
Imp.  c.  52),  to  be  found  in  Can.  Stat.  35  V.  p.  XXL,  which  was  made 
immediately  applicable  to  the  treaties  with  France,  the  United  States 
and  Denmark. 

Af^er  the  following  Preamble : 

Whereas,  it  is  expedient  to  amend  the  law  relating  to  the  surrender 
to  foreign  States  of  persons  accused  or  convicted  of  the  commission  of 
certain  crimes  within  the  jurisdiction  of  such  States,  and  to  the  trial  of 
criminals  surrondei'ed  by  foreign  States  to  this  country : 

It  enacted  that : 

2,  Where  an  arrangement  has  been  made  with  any  foreign  State 
with  respect  to  the  surrender  to  snch  State  of  any  fugitive  criminals, 
Her  Majesty  may,  by  Order  in  Council,  direct  that  this  Act  shall  apply 
in  the  case  of  such  foreign  State 
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3.  The  following  restrictions  shall  be  observed  with  respect  to  the 
surrender  of  fugitive  criminals  : 

(1)  A  fugitive  criminal  shall  not  be  surrendered  if  the  offence  in 
respect  of  which  his  surrender  is  demanded  is  one  of  a  political 
character  ;  or,  if  he  prove  .  .  that  the  requisition  for  his  surrender 
has  in  fact  been  made  with  a  view  to  try  or  punish  him  for  an  offence 
of  a  political  character  : 

(2)  A  fugitive  criminal  shall  not  be  surrendered  to  a  foreign  State 
unless  provision  is  made  by  the  law  of  that  State,  or  by  arrangement, 
that  the  fugitive  criminal  shall  not,  until  he  has  been  restored  or  had 
an  opportunity  of  returning  to  Her  Majesty's  dominions,  be  detained 
or  tried  in  that  foreign  State  for  any  offence  committed  prior  to  his 
surrender  other  than  the  Extradition  Crime  proved  by  the  facts  on 
which  the  surrender  is  grounded. 

(3.)  A  fugitive  criminal  who  has  been,  accused  of  some  offence 
within  English  jurisdiction  (by  sec.  17  extended  to  any  Britisb 
Possession),  not  being  the  offence  for  which  his  surrender  is  asked,  or 
is  undergoing  sentence  under  any  conviction  in  the  United  Kingdom, 
(by  sec.  17  made  synonymous  with  any  British  Possession),  shall  not 
be  surrendered  until  after  he  has  been  discharged,  whether  by  acquittal 
or  on  expiration  of  his  sentence  or  otherwise : 

(4)  A  fugitive  criminal  shall  not  be  surrendered  until  the  expira- 
tion of  fifteen  days  from  the  date  of  his  being  committed  to  prison  to 
await  his  surrender. 

7.  A  requisition  for  the  surrender  of  a  fugitive  criminal  of  any 
foreign  state  .  .  .  shall  be  made  to  a  Secretary  of  State  (by  sec. 
17,  a  Governor  substituted,  in  case  of  a  colony)  by  some  person 
recognized  by  the  Secretary  of  State  as  a  diplomatic  representative'  of 
that  foreign  State.  A  Secretary  of  State  (or  Governor  as  the  case  may 
be)  may,  by  order  under  his  hand  and  seal,  signify  to  a  police  magistrate 
that  such  requisition  has  been  made,  and  require  him  to  issue  his  warrant 
for  the  apprehension  of  the  fugitive  criminal. 

If  the  Secretary  of  State  (or  Governor)  is  of  opinion  that  the 
offence  is  one  of  a  political  character,  he  may,  if  he  think  fit,  refuse  to 
send  any  such  order ;  and  may  also  at  any  time  order  a  fugitive 
criminal  accused  or  convicted  of  such  offence  to  be  discharged  from 
custody.         .......... 

10.  .  .  In  the  case  of  a  fugitive  criminal  alleged  to  have  been 
convicted  of  an  extradition  crime  of  which  evidence  is  produced  as 
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(subject  tx)  the  provisions  of  this  Act)  would,  according  to  the  law  of 
England,  prove  that  the  prisoner  was  convicted  of  such  crime,  the 
Police  Magistrate  shall  commit  him  to  prison,  but  otherwise  shall  order 
him  to  be  discharged. 

11.  If  the  Police  Magistrate  commits  a  fugitive  criminal  to  prison, 
he  shall  inform  such  criminal  that  he  will  not  be  surrendered  until 
after  the  expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply 
for  a  writ  of  habeas  corpus. 

Upon  the  expiration  of  the  said  fifteen  days,  or,  if  a  writ  of  habeas 
COITUS  is  issued,  after  the  decision  of  the  Court  upon  the  return  to  the 
writ.  .  .  it  shall  be  lawful  ...  by  warrant  .  .  to  order 
the  fugitive  criminal     .     .     to  be  surrendered. 

12.  If  the  fugitive  criminal  who  has  been  committed  to  prison  is 
not  surrendered  and  conveyed  out  of  the  United  Kingdom  within  two 
months  after  such  committal,  or,  if  a  writ  of  Jiabeas  corpus  is  issued, 
after  the  decision  of  the  Court  upon  the  return  to  the  writ,  it  shall  be 
lawful  for  any  judge  of  one  of  Her  Majesty's  Superior  Courts  at 
Westminster  (by  sec.  17  extended  to  the  Colonial  Courts),  upon  applica- 
tion made  to  him  by  or  on  behalf  of  the  criminal,  and  upon  proof  that 
reasonable  notice  of  the  intention  to  make  such  application  has  been 
given  to  a  Secretary  of  State  (or  as  provided  by  section  17,  to  a 
Colonial  Governor),  to  order  the  criminal  to  be  discharged  out  of 
custody  unless  sufficient  cause  is  shown  to  the  contrary 

27.  The  Acts  specified  in  the  third  schedule  to  this  Act  (Acts  for 
giving  effect  to  Extradition  treaties  with  France,  the  United  States 
and  Denmark)  are  hereby  repealed  as  to  the  whole  of  Her  Majesty's 
Dominions ;  and  this  Act  (with  the  exception  of  any  thing  contained  in 
it  which  is  inconsistent  with  the  treaties  referred  to  in  the  Acts  so 
repealed)  shall  apply  (as  regards  crimes  committed  either  before 
or  after  the  passing  of  this  Act)  in  the  case  of  the  Foreign  States 
with  which  those  treaties  are  made,  in  the  same  manner  as  if 
an  Order  in  Council  referring  to  such  treaties  had  been  ma>le  in 
pursuance  of  this  Act,  and,  as  if  such  order  had  directed  that  every 
law  and  ordinance  which  is  in  force  in  any  British  possession  with 
respect  to  such  treaties  should  have  effect  as  part  of  that  Act. 

First  Schedule. — List  of  Crimes. 

In  Extradition  Act  of  1870  (33  and  34  Viot.  Imp.  o.  52.) 

The  following  list  of  orimes  is  to  be  oonttmed  aooordiog  to  the  law  existing 
in  England,  or  in  a  British  poeaoeiioQ    (aa  the  ctm  may  be),  at  the  date  of  the 


368  B.  N.  A.  ACT,  1867 — SECT.  132,  TREATIES — EXTRADITION. 

alleged  crime,  whether  bj  common  law  or  by  statute  made  before  or  after  the 
passing  of  this  Act : 

Murder,  and  attempt  and  conspiracy  to  murder. — Manslaughter. — 
Counterfeiting  and  altering  money,  and  uttering  counterfeit  or  altered 
money. — Forgery,  counterfeiting,  and  altering,  and  uttering  what  is 
forged  or  counterfeited  or  altered. — Embezzlement  and  larceny. — 
Obtaining  money  or  goods  by  false  pretences. 

Crimes  by  bankrupts  against  bankruptcy  law. — Fraud,  by  a  bailee, 
banker,  agent,  factor,  trustee,  or  director,  or  member,  or  public  officer 
of  any  company,  made  criminal  by  any  Act  for  the  time  being  in  force. 

Eape — Abduction — Child  stealing — Burglary  and  house-breaking — 
Arson — Robbery  with  violence — Threats  by  letter  or  otherwise  with 
intent  to  extort — Piracy  by  law  of  nations — Sinking  or  destroying  a 
vessel  at  sea,  or  attempting  or  conspiring  to  do  so — Assaults  on  board 
a  ship  on  the  high  seas  with  intent  to  destroy  life  or  to  do  grievous 
bodily  harm — Revolt,  or  conspiracy  to  revolt,  by  two  or  more  persons  on 
board  a  ship  on  the  high  seas,  against  the  authority  of  the  master. 

The  Imperial  Extradition  Act  of  1870  was  amended  by  the 
Extradition  Act,  1873,  (36  and  37  Vict.  Imp.  c.  60,) 

entitled,  An  Act  to  amend  the  Extradition  Act,  1870.  The  following  are  ex- 
tracts from  the  1st,  3rd  and  8th  sections  of  that  Act. 

1.  This  Act  shall  be  construed  as  one  with  the  Extradition  Act, 
1870  (in  this  Act  referred  to  as  the  principal  Act) 

3.  Every  person  who  is  accused  or  convicted  of  having  counselled* 
procured,  commanded,  aided,  or  abetted  the  commission  of  any  extradi- 
tion crime,  or  of  being  accessory  before  or  after  the  fact  to  any  extradi- 
tion crime,  shall  be  deemed,  for  the  purposes  of  the  principal  Act 
and  this  Act,  to  be  accused  or  convicted  of  having  committed  such 
crime,  and  shall  be  liable  to  be  apprehended  and  surrendered  accord- 
ingly  

8.  The  principal  Act  shall  be  construed  as  if  there  were  included  in 
the  First  Schedule  to  that  Act  the  list  of  crimes  contained  in  the  Schedule 
to  this  Act. 

Schedule. — List  of  Crimes 

in  Extradition  Act  of  1873  (30  and  37  Vict.  Imp.  c.  60.) 

The  following  list  of  crimes  is  to  be  construed  according  to  the  law 
existing  in  England  or  in  a  British  possession  (as  the  case  may  be)  at 
the  date  of  the  alleged  crime,  whether  by  common  law  or  by  statute 
made  before  or  after  the  passing  of  this  Act. 
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Kidnapping  and  false  imprisonment — Perjury,  and  subornation  of 
perjury,  whether  under  common  or  statute  law. 

Any  indictable  offence,  under  the  Larceny  Act,  1861  (24  and  25 
Vict.  c.  96),  or  any  Act  amending  or  substituted  for  the  same,  which 
is  not  included  in  the  first  schedule  to  the  principal  Act. 

Any  indictable  offence,  under  the  Act  of  the  session  of  the  twenty- 
fourth  and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty, 
chapter  ninety-seven,  "  To  consolidate  and  amend  the  Statute  Law  of 
England  and  Ireland  relating  to  malicious  injuries  to  property,"  or  any 
Act  amending  or  substituted  for  the  same,  which  is  not  included  in  the 
first  schedule  to  the  principal  Act. 

Any  indictable  offence,  under  the  Act  of  the  session  of  the  twenty- 
fourth  and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty, 
chapter  ninety-eight,  "  To  consolidate  and  amend  the  statute  law  of  Eng- 
Lind  and  Ireland,  relating  to  indictable  offences  by  forgery,"  or  any  Act 
amending  or  substituted  for  the  same,  which  is  not  included  in  the  first 
schedule  to  the  principal  Act. 

Any  indictable  offence,  under  the  Act  of  the  session  of  the  twenty- 
fourth  and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty, 
chapter  ninety-nine.  "  To  consolidate  and  amend  the  Statute  law  of 
the  United  Kingdom  against  offences  relating  to  the  coin,"  or  any 
Act  amending  or  substituted  for  the  same,  which  is  not  included  in  the 
First  schedule  to  the  principal  Act. 

Any  indictable  offence,  under  the  Act  of  the  session  of  the  twenty- 
fourth  and  twenty-fifth  years  ot  the  reign  of  Her  present  Majesty, 
chapter  one  hundred,  "  To  consolidate  and  amend  the  Statute  law  of 
England  and  Ireland  relating  to  offences  against  the  person,"  or  any 
Act  amending  or  substituted  for  the  same,  which  is  not  included  in  the 
first  schedule  to  the  princij)al  Act, 

Any  indictable  offenoe,  under  the  law  for  the  time  being  in  force 
in  relation  to  Bankruptcy,  which  is  not  included  in  the  first  schedule 
to  the  principal  Act. 

In  re  ChtrUi  Worma^  petitioner  for  a  writ  of  Habea*  Corput  (22  L.  C.  J., 
109). 

In  Chambers,  Court  of  Q.  B.,  Sir  A.  A.  Dorion,  C.  J.,  said  : 
The  provisions  of  this  Act  (Extradition  Act  of  1870)  are  to  apply  to 
all  or  any  part  of  Her  Majesty's  Dominions  as  may  be  declared  by  any 
order  in  Council,  passed  to  that  effect  (sect.  2),  and  section  18  provides 
that  Her  Majesty  by  an  order  in  Council  applying  the  Act  to  any  Bri- 
tish possession,  may  direct  that  any  law  passed  by  the  Legislature  of 
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such  British  possession  for  the  surrender  of  fugitive  criminals  shall 
have  effect  in  such  British  possession,  with  or  without  modification,  as 
if  it  were  part  of  the  Act  of  1870.  It  was,  therefore,  competent  for 
Her  Majesty  to  direct  by  an  order  in  Council  that  the  Act  of  1870 
woukl  apply  to  cases  of  fugitive  criminals  in  Canada,  under  the  arrange- 
ment made  with  the  United  States,  and  that  the  laws  already  passed  in 
Canada,  under  the  arrangement  with  the  United  States,  should  have 
the  same  effect  as  if  they  formed  part  of  that  Act. 

What  could  have  been  done  by  an  order  in  Council  is  effectually 
done,  as  regards  Canada  at  least,  by  section  27  of  that  Act. 

This  section,  first  repeals  the  previous  Imperial  legislation  therein 
mentioned,  relating  to  the  extradition  of  fugitive  criminals ;  then,  it 
provides  that  the  Act  of  1870,  except  when  inconsistent  with  existing 
Treaties  referred  to  in  the  repealed  Statutes,  shall  apply  in  the  whole 
of  Her  Majesty's  Dominions  as  if  an  Order  in  Council  to  that  effect  had 
been  passed,  and  also,  as  if  such  order  in  Council  had  directed  that  every 
law  in  force  in  any  British  possession,with  respect  to  such  Treaties,  should 
have  effect  as  part  of  that  Act.  As  the  Treaty  with  the  United  States 
as  regards  the  extradition  of  fugitive  criminals,  existed  when  the  Act  of 
1870  was  passed,  sec.  27  makes  the  Act  applicable  to  that  Treaty — ex- 
cept when  inconsistent  with  it — throughout  the  whole  of  Her  Majesty's 
Dominions,  and  as  Canada  had  previous  legislation  on  the  subject,  it 
makes  that  legislation  part  of  the  Act  of  1870. 

As  to  the  second  branch  of  the  objection,  it  is  unfounded,  inasmuch 
as  the  Act  of  1870  merely  authorizes  the  Secretary  of  State  in  England, 
and  the  Governor  of  a  British  Possession,  to  issue  an  order  requiring  a 
Police  Magistrate  to  issue  his  warrant  for  the  apprehension  of  a  fugitive 
criminal,  but  does  not  require  it  in  every  case ;  this  is  made  evident  by 
section  8  of  the  Act.  This  order  is  also  expressly  dispensed  with  by 
our  Extradition  Act  of  1869,  which,  as  already  stated,  must  betaken  as 
part  of  the  Act  of  1870  in  the  same  manner  as  if  an  Order  in  Council 
had  so  directed  it,  under  section  118,  as  regards  the  Extradition  Treaty 
with  the  United  States.     .     .     . 

It  is  also  urged,  that  the  Act  of  1870  could  not  apply  to  Canada, 
because  by  the  B.  N.  A.  Act,  sec.  132,  the  power  to  carry  out  any  obli- 
gation resulting  from  Extradition  Treaties  had  been  absolutely  given 
to  Canada,  and  that  if  the  Act  were  in  force,  then  the  formalities  required 
were  not  observed,  as  no  warrant  from  the  Governor  General  had  pre- 
ceded the  issuing  of  the  warrant  to  arrest  the  accused.  The  answer  to 
this  objection  is  very  simple.     In  the  first  place,  the  Act  of  1870  is  not 
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inconsistent  with  section  132  of  the  B.  N.  A.  Act,  1867,  and  if  it  were, 
the  last  Act  would  prevail. 

In  the  case  of  Ri)genbaum  (18  L.  C.  J.,  200)  whose  extnditton  was  applied 
for,  in  Montreal,  in  February,  1874,  by  the  United  States  Goverament,  for  the 
crime  of  Arson,  Ramsay,  J.,  Held  : 

1.  That  sub-section  2  of  section  3,  of  the  Imperial  Act  of  1870,  is 
inconsistent  with  the  subsisting  Extradition  Treaty  between  Great  Brit- 
ain and  the  U.  S.,  and  is,  therefore,  not  in  force,  quoad  any  application 
under  such  Treaty. 

2.  That  a  copy  of  a  Bill  of  Indictment  found  against  the  prisoner 
in  the  United  States  cannot  be  received  as  evidence. 

3.  That  the  evidence  adduced  was  sufficient  to  sustain  the  applica- 
tion. 

After  the  passage  of  the  Imperial  Extradition  Act  of  1870,  the  British  Gov- 
ernment in  the  WiTislow  case  declined,  under  the  profisions  of  that  Act,  to  sur- 
render to  the  United  States  a  fugitive  to  England  charged  wiih  forgery,  unless 
they  were  assured  that  he  would  not  be  tried  for  any  oflfence  other  than  that 
for  which  he  should  be  surrendered. 

The  Government  of  the  United  States  refused  to  consent  to  the  application 
of  section  3  of  the  Imperial  Extradition  Act  of  1870,  as  beini?  a  disturbance  of 
the  Treaty  of  1842;  and  maintained  that  the  Secretary  of  State  alone  should 
decide  whether  an  offence  with  which  a  fugitive  criminal  is  charged  is  of  a  poli- 
tical character.  The  U.  S.  Government  also  refused  to  annul  the  Treaty  of 
1842,  for  the  purpose  of  enterini:  into  a  more  comprehensive  one. 

(Dom.  Sess.  Papers  of  1877,  No.  13.) 

In  1877  the  Parliament  of  Canada  made  provision  by  one  general  Statute 
(40  Vict.  c.  25)  for  the  execution  of  all  the  Extradition  Treaties  and  Conven- 
tions made  and  to  be  made  from  time  to  time  between  Her  M:ljc^<ity  and  Foreign 
States,  and  for  repealing  previous  Acts  on  the  subject.  After  the  passing  of 
the  Dominion  Act  of  1877,  an  address  to  Her  Majesty  was  adopted  by  the 
Dominion  Parliament,  praying  that  she  would  cause  steps  lo  be  taken  to 
suspend  the  operation  of  the  Imperial  Extradition  Acts  of  1870  and  1873  so 
far  as  Canada  was  concerned.  This  request  has  not  yet  been  acceded  to. 

Article  4  of  the  Dominion  Extradition  Act  of  1877  (40  Vict.  o.  25)  reads 
as  follows  : — 

In  the  case  of  any  Foreign  State  with  which  there  is,  at  or  after 
the  time  this  Act  comes  into  force,  an  Extradition  arrangement,  this  Act 
shall  apply  during  the  continuance  of  such  arrangement :  Provided 
that  the  operation  of  the  Act  of  the  Parliament  of  the  United  Kingdom 
passed  in  the  year  of  our  Ix)rd  one  thousand  eight  hundred  and  seventy, 
and  intituled  "  An  Act  for  amending  the  law  relating  to  the  Extradi- 
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tion  of  Criminals,"  shall  have  ceased  or  been  suspended  within  Canada 
in  the  case  of  that  state. 

As  already  stated,  the  operation  of  the  Imperial  Acts  of  1870  and  1873  not 
havinj;  been  suspended  as  regards  Canada,  the  Dominion  Act  of  1877  remains 
inoperative. 

In  Re  Bouvier  (42  L.  J.,  N.  S.,  17,  Queen's  Bench,  Nov.  21,  1872). 

The  accused  was  claimed  in  England,  under  the  Extradition  Treaty 
of  13th  February,  1843,  (replaced,  since  this  decision,  by  the  Treaty  of 
1876)  between  France  and  Great  Britain,  and  arrested  on  a  warrant 
issued  under  the  Extradition  Act,  1870.  Section  3,  sub-sec.  2  of  that 
Act  provided  that  a  fugitive  criminal  shall  not  be  surrendered  to  a 
Foreign  State  unless  provision  is  made  by  the  law  of  that  State,  or  by 
arrangement,  that  the  fugitive  criminal  shall  not  be  tried  for  any  other 
crime.  The  Court  of  Q.  B.  upon  the  Affidavit  of  the  officially  appoint- 
ed Counsel  to  the  French  Embassy  in  London,  and  the  text  books, 
found,  that  under  the  existing  law  of  France  such  a  provision  is  made, 
and  therefore  that  the  accused  was  not  entitled  to  be  discharged. 

And  held :  That  the  Extradition  Treaties  are  kept  in  full  force  by 
the  Act  of  1870,  although  the  Acts  passed  to  give  them  effect  are 
thereby  repealed. 

Cockburn,  C.  J.,  in  delivering  judgment,  said : 

I  rather  hesitate  to  express  any  decided  opinion  as  to  the  construc- 
tion to  be  put  upon  the  27th  section,  although  I  see  plainly  what  was 
the  intention  of  the  Legislature  ;  that  is  to  say,  it  was  intended,  while 
getting  rid  of  the  Statutes  by  which  the  treaties  were  confirmed,  to  save 
the  existing  treaties  in  their  full  integrity  and  force.  This  has  been 
probably  eftected,  but  is  certainly  not  very  clearly  expressed.  Nothing 
would  have  been  more  simple  than  to  enact,  that,  although  it  was 
expedient  to  repeal  the  Statutes,  yet  that  the  treaties  should  have  full 
force  and  effect,  instead  of  which,  this  complicated  and  obscure 
language  has  been  adopted. 

In  Alexander  Terraz  (27  W.  R,  110— L.  R.,  4  Ex.  D.  63). 

A  native  of  Switzerland  was  apprehended  under  the  Extradition 
Act  of  1870  (33  and  34  Vict.  c.  52)  on  a  warrant  charging  him  with 
"  Crimes  against  Bankruptcy  laws." 

On  a  rule  nisi  for  a  Habeas  Corpus,  obtained  on  the  gi'ound  that 
the  offence  charging  the  accused  with  "  crimes  against  Bankruptcy 
laws  "  was  not  sufficiently  alleged  in  the  warrant,  a  fresh  warrant  was 
lodged  charging  the  offence  more  specifically. 
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Held,  that  the  first  warmnt  contained  a  sufficient  description  of  the 
offence. 

Kelly,  C.  B.,  said  :  I  do  not  think  we  can  legitimately,  lawfully  or 
consistently  refer  to  the  second  wan*ant  on  the  argument  of  this  rule. 

In  re  Wilson  (^Habeas  Corpus)  (3  L.  R,  Q.  B.,  Div.  42—13  Cox's  Crim. 
Cases,  360)  the  Kxtradition  Treaty  of  1874  with  Switzerl:ind,  provided  that: 

No  Swiss  shall  be  delivered  up  by  the  Swiss  Government  to  the 
Government  of  the  United  Kingdom,  and  no  subject  of  the  United 
Kingdom  shall  be  delivered  up  by  the  Grovernment  of  the  United 
Kingdom. 

In  1875,  by  an  Ord  r  in  Council  the  Imperial  Extradition  Act  of  1870 
was  made  applicable  to  this  Treaty.     Held  : 

That  the  Extradition  Act  of  1870  can  only  have  application  so  far 
as  it  is  consistent  with  the  Treaty  and  that  no  British  subject  could  be 
surrendered  to  the  Swiss  Government  under  that  Treaty. 
In  Commonwealth  v.  Hawes  (2  L.   N.  79),  Held  : 

That  a  fugitive  to  Canada  (subsequent  to  1870)  indicted  for  forgery 
in  the  United  States,  and  surrendered  under  the  Extradition  Treaty  for 
that  offence,  could  not  be  tried  in  the  United  States  for  another  offence 
not  extraditable,  for  which  an  indictment  was  also  pending  against  him 
at  the  time  of  his  surrender. 

133.  Either  the  English  or  the  French  Language  may  beuwof 
used  by  any  Person  in  the  Debates  of  the  Houses  of  theL«»K«i«^ 
Parliament  of  Canada  and  of  the  Houses  of  the  Legislature 
of  Quebec;  and  both  those  Languages  shall  be  used  iii  the 
Respective  records  and  Journals  of  those  Houses;  and  either 
of  those  Languages  may  be  used  by  any  Person  or  in  any 
Pleading  or  Process  in  or  issuing  from  any  Court  of  Canada 
established  under  this  Act,  and  in  or  from  all  or  any  of  the 
Courts  of  Quebec. 

The  Acts  of  the  Parliament  of  Canada  and  of  the  Legis- 
lature of  Quebec  shall  be  printed  and  published  in  both 
those  Lai]guages. 

Ontario  and  Quebec. 

134.  Until  the  Legislature  of  Ontario  or  Quebec  other- 
wise   provides,  the    Lieutenant  Governors  of  Ontario   andSSta? 
Quebec  may  each  appoint,  under  the  Great  Seal  of  the  Pro- 
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vince,  the  following  Officers,  to  hold  the  office  during  plea- 
sure, that  is  to  say, — the  Attorney  General,  the  Secretary 
and  Registrar  of  the  Province,  the  Treasurer  of  the  Province, 
the  Commissioner  of  Crown  Lands,  and  the  Commissioner  of 
Agriculture  and  Public  Works,  and,  in  the  Case  of  Quebec, 
the  Solicitor  General ;  and  may,  by  order  of  the  Lieutenant 
Governor  in  Council,  from  Time  to  Time  prescribe  the 
Duties  of  those  Officers,  and  of  the  several  Departments 
over  which  they  shall  preside  or  to  which  they  shall  belong, 
and  of  the  Officers  and  Clerks  thereof;  and  may  also  appoint 
other  and  additional  Officers  to  hold  Office  during  Pleasure, 
and  may  from  Time  to  Time  prescribe  the  Duties  of  those 
Officers,  and  of  the  several  Departments  over  which  they 
shall  preside  or  to  which  they  shall  belong,  and  of  the  Offi- 
cers and  Clerks  thereof. 

Powers  Duties.  135.  Until  the  Legislature  of  Ontario  or  Quebec  other- 
tire  Officers,  wisc  provides,  all  Rights,  Powers,  Duties,  Functions,  Res- 
ponsibilities, or  Authorities  at  the  passing  of  this  Act  vested 
in  or  imposed  on  the  Attorney  General,  Solicitor  General, 
Secretary  and  Registrar  of  the  Province  of  Canada,  Minister 
of  Finance,  Commissioner  of  Crown  Lands,  Commissioner  of 
Public  Works,  and  Minister  of  Agriculture  and  Receiver 
General,  by  an  Law,  Statute,  or  Ordinance  of  Upper  Canada, 
Lower  Canada  and  Canada,  and  not  repugnant  to  this  Act, 
shall  be  vested  in  or  imposed  on  any  Officer  to  be  appointed 
by  the  Lieutenant  Governor  for  the  Discharge  of  the  same 
or  any  of  them ;  and  the  Commissioner  of  Agriculture  and 
Public  Works  shall  perform  the  Duties  and  Functions  of  the 
Office  of  Minister  of  Agriculture  at  the  passing  of  this  Act 
imposed  by  the  Law  of  tKe  Province  of  Canada,  as  well  as 
those  of  the  Commissioner  of  Public  Works. 

136.  Until  altered  by  the  Lieutenant  Governor  in  Coun- 
Great  Seals,     cil.  the  Great  Seals  of  Ontario  and  Quebec  respectively  shall 
be  the  same,  or  of  the  same  design,  as  those  used  in  the  Pro- 
vinces of  Upper  Canada  and  Lower   Canada   respectively 
before  their  Union  as  the  Province  of  Canada. 
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In  a  despatch  of  27th  March,  1877,  from  the  Earl  of  Carnarvon  to  the 
Earl  of  Dufferin  (Dom.  Sees.  Papers,  1877,  No.  86,  p.  47)  we  read  : 

3.  No  such  clause  as  the  foregoing  appeared  to  have  been  considered 
necessary  at  the  time  of  the  Union  in  the  case  of  Nova  Scotia  and  New- 
Brunswick,  but  in  1869  it  was  thought  desirable  that  new  Seals  should 
be  prepared  for  the  Dominion  of  Canada,  and  for  the  four  Provinces 
then  included  in  the  Dominion.  New  Seals  were  accordingly  prepared, 
and  on  the  7th  of  May  a  Warrant  was  passed  under  the  Queen*s  Sign 
Manual  and  Signet,  addressed  to  the  Governor  General  of  the  Dominion, 
authorizing  and  directing  that  the  said  Seals  should,  respectively,  be 
used  for  the  sealing  of  all  things  whatsoever,  which  should  pass  the 
Great  Seals  of  the  Dominion  of  Canada  and  Provinces  of  Ontario, 
Quebec,  Nova  Scotia  and  New  Brunswick,  and  requiring  and  command- 
ing the  return  of  the  old  Seals.  This  Warrant  does  not  appear  to  have 
been  obeyed  in  the  case  of  Nova  Scotia,  where  the  use  of  the  old  Seal 
has  been  continued,  notwithstanding  Her  Majesty's  instructions  ;  and  I 
learn  that  it  has  lately  been  contended  in  Nova  Scotia,  that,  in  conse- 
quence of  such  use  of  the  old  Seal,  all  documents  which  have  passed 
the  Great  Seal  since  the  receipt  of  the  new  Seal,  are  invalid. 

The  reason  why  no  provision  was  made  for  other  Provinces  than  Ontario 
and  Quebec,  was,  that  those  oilier  Provinces  had  already  a  Seal  of  their  own,  and 
that  tlie  B.  N.  A.  Act  having  put  an  end  to  the  Union  then  existing  between 
Upper  and  Lower  Canada,  during  which  Union,  they  had  the  Commoti  Seal  of 
the  Province  of  Canada,  it  was  necessary  to  declare  what  should  be  the  Seal  of 
each  (Ontario  and  Quebec^  after  Confederation. 

The  validity  of  tlie  Great  Seal  of  the  Province  of  Nova  Scotia  which  had 
been  in  use  for  more  than  a  century  was  first  called  in  question  before  the  Courts 
of  Nova  Scotia  in  Ritchie  v.  Leiioir  et  al.^  (jLinte  p.  61),  as  preliuiinury  to  the 
main  issues  in  that  case. 

Its  validity  was,  however,  held  to  have  been  settled  (when  that  case  came  on 
Appeal,  before  the  Supreme  Court  of  Canada)  by  subsequent  legislation  in  the 
Dominion  and  Provincial  Legislatures,  made  at  the  sui^i^estion  of  the  Karl  of 
Carnarvon,  confirming  and  sanctioning  all  acts  done  under  the  old  Sial,  and  also 
authorizing  the  Lieutenant  Governor  of  Nova  Sootia  to  alter  the  Seal  of  that 
Province. 

The  plaintiff  objected,  that  the  old  Seal  of  the  Province  used  in  issuing  the 
Letters  Patent  appointing  Lenoir  et  al.^  Queen's  Counsel,  and  giving  them 
precedence  over  him  in  the  Courts  of  the  Province,  was  not  the  valid  Seal  of  the 
Province ;  that  the  old  Seal  had  been  superseded  by  the  warrant  of  Jlor  Majcstj 
directing  the  use  of  a  new  Seal,  and  commanding  the  return  of  the  old  Seal, 
and  that  such  warrant  was  imperative  and  could  not  be  disrct;arded,  and 
consequently  that  the  Letters  Pateot  issued  under  the  old  Seal  were  invalid. 
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In  the  art^ument  before  the  Supreme  Court  it  wa«  contended  by  Mr. 
Haliburton,  Q.C.,  onbehalf  of  defendants: 

That  as  the  old  Seal  purported  to  be  the  Great  Seal,  no  question  as  to 
its  validity  could  be  raised  before  the  Court ;  that  all  documents  under 
the  Great  Seal  must  be  received  without  further  proof,  as  being  viatters 
of  record ;  and  that  in  this  case  the  Seal  was  proved  to  have  come  from 
the  keeper  of  the  Great  Seal,  and  to  be  the  recognized  Seal,  as  to  which 
no  question  had  ever  been  raised  before. 

That  the  new  Seal  could  not  come  into  use  until  adopted  and  pro- 
claimed as  such  by  the  Governor  in  Council. 

It  was  objected  to  the  legislation  of  the  Dominion  Parliament 
since  the  decision  of  the  Courts  below,  that,  as  this  matter 
concerned  "  the  administration  of  Justice  in  the  Province,"  and  was 
one  of  the  "  matters  of  a  merely  local  or  private  nature  in  the  Province," 
the  action  of  the  Dominion  Parliament  in  sanctioning  all  acts  done 
under  the  old  Seal,  and  authorizing  the  Lieutenant  Governor  of  Nova 
Scotia  to  alter  the  Seal  of  that  Province,  was  an  interference  with  the 
exclusive  powers  conferred  upon  the  Provincial  Legislatures  by  Sect. 
92  of  the  Confederation  Act,  and  ultra  vires  ;  and,  moreover, — 

That  as  the  question  of  altering  the  Great  Seal  was  one  affecting 
the  prerogative,  the  Dominion  Parliament  was  not  authorized  to  vest 
this  power  in  the  Provincial  Legislature ;  that  it  was  competent  for 
Her  Majesty  alone,  by  Letters  Patent  or  order  in  Council,  to  validate 
the  past  use  of  the  old  Seal. 

Mr.  Haliburton,  Q.C.,  remarked  : — 

That  all  this  difficulty  as  to  the  Great  Seal  arose  from  a  singular 
blunder  of  the  Herald's  College ;  that  they  had  probably  been  ignorant 
that  Nova  Scotia  had  had  arms  assigned  to  it  by  Charles  I.  when  it  was 
a  Scottish  Colony.  That,  from  inquiries  made  at  the  office  at  Edinburgh 
of  the  Lyon-King-at-Arms,  it  was  found,  that  in  the  reign  of  Charles  I. 
arms  were  granted  to  Nova  Scotia  of  a  highly  honorable  character,  being 
the  arms  of  Scotland  counter-charged  with  the  Koyal  arms  of  Scotland 
for  an  inescutcheon  ;  and  as  a  further  mark  of  honor,  one  of  the  Royal 
supporters,  the  Unicorn,  was  granted  to  Nova  Scotia,  the  other 
supporter  being  "  a  naked  savage  with  a  club." 

These  arms  are  still  used  by  the  Baronets  of  Nova  Scotia,  and  were 
registered  early  in  the  present  century  in  the  Lyon  office.  It  is 
evident  that  the  Herald's  College  never  thought  of  the  fact  that  Nova 
Scotia  was  originally  a  Scottish  Colony,  and  they  therefore  made  no 
search  for  its  arms  in  the  Lyon  Office.     That  the  arms  granted  were 
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what  is  called  in  Heraldry  an  "  abasement,"  being  of  inferior  dignity, 
and  without  supporters. 

The  Seal  intended  for  Nova  Scotia  was  sent  to  the  Provincial 
Secretary  of  Nova  Scotia  with  instructions  to  the  Lieutenant  Grovernor 
to  take  the  necessary  steps  to  cause  the  same  to  be  adopted,  which  were 
not  complied  with. 

The  following  nuthorities  were  cited  on  behalf  of  the  Appellant. 

**Al)sol»ite  faith  is  universally  given  to  every  document  purportioi;  to  be 
under  the  Great  Seal,  as  havina;  been  duly  scaled  with  tl»e  autlioriry  of  the 
Sovereign."  (Lord  Campbell's  Lives  of  the  Lord  ChanceWtrSy  Litr.)  *'  lloyil 
grants  arc  matters  of  public  record  "  (Stevens'  Comm.,  B.  II,  pt.  l,c.  21),  and 
as  sueh,  "import  truth  upon  their  face,"  per  all  the  Justices  in  Juilford  vs. 
Green,  cited  in  17  Viner,  456  ;  also,  ib  71-8  ;  2  lust.  555,  6,  c.  b.  Bro.  Abr. 
Tit.  patents  2  Comni.,  c.  21. — Lord  Melville's  case,  27  St.  Tr.  707.— B.iroa 
Masercs,  Canadian  Freeholder,  11,  238,  2-43.  Sir  Harris  Nichobis'  Intr.  to 
vol.  5  of  Acts  of  Privy  Council.— 12  4ind  13  Vict.  (Imp.)  c.  109,  8.  10,  enacts 
respcctini^  ''  the  Chancery  Common  Law  Seal "  that  '*  all  Courts,  &c.,  shall  take 
notice  of  the  said  Seal,  and  receive  impressions  thereof  in  evidence,  and  shall  also 
take  notice  and  receive  in  evidence  without  further  proof  ixW  and  every  such  writs, 
&c.,  whatever,  which  shull  purport  or  appear  to  he  sealed  or  stamped  with  the 
BJiid  Chancery  Common  Law  Seal,  for  the  time  being,  in  like  nuinner  a^  if  the 
same  had  been  seuled  with  the  Great  Seal."  The  Lord  Chancellor's  Case, 
Hobart  214,  PI.  273-Clarkc'8  Cohnud  Law,  p.  31-32,  34. 

As  to  mode  of  changing  the  Great  Seal,  .see  Hale,  P.  C.  171-177.  Campbell's 
Lives  of  the  Lord  Chancedors^  Notes  to  Vol.  II.,  ch.  44. 

In  the  course  of  the  argument,  Mr.  Justice  Strong  remarked  : 
"  Where  the  Crown  can  legislate  alone,  it  is  done  by  order  in  Council, 
which  is  promulgated.  There  was  no  such  proclamation  in  this  case, 
and  we  say  that  the  old  Seal  was  never  legally  superseded." 

Mr.  Justice  Strong  referred  to  the  Dominion  Act  40  Vict.  c.  8  and 
the  Nova  Scotia  Act  40  Vict.  c.  2,  which  had  been  jwvssed  pending  the 
litigation  in  thi.s  case,  and  it  was  admitted  by  Counsel  on  both  sides 
that  this  legislation  of  these  two  bodies  had  settled  the  question  of 
the  validity  of  the  old  Seal ;  the  passing  of  the  Local  Act  of  Nova 
Scotia  removing  the  objection  of  the  want  of  power  on  the  part  of  the 
Dominion  Parliament  to  give  validity  to  the  old  Seal. 

By  40  Viot.  Can.  o.  3,  an  Aot  respecting  the  great  seals  of  the  Provinces 
of  Canada,  other  than  Ontario  aod  Qaoboo  (assooted  to2bth  April^  1877)  it  was 
enacted  as  follows : 

1.  The  Lieutenant  Governor  of  each  Province  in  Council  has  the 
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power  of  appointing  and  of  altering  from  time  to  time  the  Great  Seal  of 
the  Province. 

2.  All  instruments  sealed  with  the  Seal  heretofore  used  as  the 
Great  Seal  of  the  Province  of  Nova  Scotia  are  hereby  declared  to  have 
been  and  to  be  legal  and  valid,  notwithstanding  any  doubts  which  may 
exist  as  to  such  seal  being  the  Great  Seal. 

137,  The  Words  "  and  from  thence    to  the  End  of  the 
nemporftry    ^j^^^^  Rcxt  ensiung  Scsslon  of  the  Legislature/'  or  Words  to 

the  same  Eflfect,  used  in  any  temporary  Act  of  the  Province 
of  Canada  not  expired  before  the  Union,  shall  be  construed 
to  extend  and  apply  to  the  next  Session  of  the  Parliament 
of  Canada,  if  the  Subject  Matter  of  the  Act  is  within  the 
Powers  of  the  same  as  defined  by  this  Act,  or  to  the  next 
Sessions  of  the  Legislatures  of  Ontario  and  Quebec  respec- 
tively, if  the  Subject  Matter  of  the  Act  is  within  the  Powers 
of  the  same  as  defined  by  this  Act. 

138.  From  and  after  the  Union  the  use  of  the  Words 
"  Upper  Canada  "  instead  of  "  Ontario,"  or  '*  Lower  Canada" 
instead  of  "  Quebec,"  in  any  Deed,  Writ,  Process,  Pleading, 
Document,  Matter,  or  Thing,  shall  not  invalidate  the  same. 

AMoiMueof         139.  Any  Proclamation  under  the  Great  Seal  of  the  Pro- 
Jfbre  uiion,'  viucc  of  Canada  issued  before  the  L^nion  to  take  effect  at  a 

to  commence  .         .._     .  ,       .      i 

after  Union.  Time  which  IS  subscqucnt  to  the  Union,  whether  relating  to 
that  Province,  or  to  Upper  Canada,  or  to  Lower  Canada,  and 
the  several  Matters  and  Things  therein  proclaimed,  shall  be 
and  continue  of  like  Force  and  Effect  as  if  the  Union  had 
not  been  mad  e. 

AMoisroeof  140.  Auy  Proclamation  which  is  authorized  by  any  Act 

afttr  Union,  of  the  Legislature  of  the  Province  of  Canada  to  be  issued 
under  the  Great  Seal  of  the  Province  of  Canada,  whether 
relating  to  that  Province,  or  to  Upper  Canada,  or  to 
Lower  Canada,  and  which  is  not  issued  before  the  Union, 
may  be  issued  by  the  Lieutenant  Governor  of  Ontario  or  of 
Quebec,  as  its  subject  matter  requires,  under  the  Great  Seal 
thereof;  and  from  and  after  the  Issue  of  such  Proclamation 
the  same  and  the  several  Matters  and  things  therein  pro- 
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claimed  shall  be  and  continue  of  the  like  Force  and  Effect  in 
Ontario  or  Quebec  as  if  the  Union  had  not  been  made. 

141,  The  Penitentiary  of  the  Province  of  Canada  shall,  Penitentiary 
until  the  Parliament  of  Canada  otherwise  provides,  be  and 
continue  the  Penitentiary  of  Ontario  and  of  Quebec. 

142    The  Division  and  Adjustment  of  the  Debts,  Credits,  Arbitration  r«u 

p<>cting  dtbt«. 

Liabilities,  Properties,  and  Assets  of  Upper  Canada  and  •*^«- 
Lower  Canada,  shall  be  referred  to  the  Arbitrament  of  Three 
Arbitrators,  One  chosen  by  the  Government  of  Ontario,  One 
by  the  Government  of  Quebec,  aud  One  by  the  Government 
of  Canada  ;  and  the  selection  of  the  Arbitrators  shall  not  be 
made  until  the  Parliament  of  Canada  and  the  Legislatures 
of  Ontario  and  Quebec  have  met;  and  the  Arbitrator  chosen 
by  the  Government  of  Canada  shall  not  be  a  Resident  either 
in  Ontario  or  in  Quebec. 

In  Hon.  G.  Ouimet,  Atty,  Gen.  v.  Hon.  J.  H.  Gray  (15  L.  C.  J.  306) 
Beau.lry,  J.,  held : 

That  the  Superior  Court  of  Lower  Canada  has  jurisdiction  to  enquire 
whether  an  Arbitrator  appointed  by  the  Government  of  the  Dominion  of 
Canada  under  sec.  142  of  the  B.  K  A.  Act,  1867,  is  in  the  legal  exercise 
of  his  office. 

143.  The  Governor  General  in  Council  may  from  time  tooiTWon  of  Re- 
time order  that  such  and  so  many  of  the  Records,  Books  and 
Documents  of  the  Province  of  Canada  as  he  thinks  lit  shall 

be  appropriated  and  delivered  either  to  Ontario  or  to  Quebec, 
and  the  same  shall  thenceforth  be  the  Property  of  that  Pro- 
vince ;  and  any  Copy  thereof  or  Extract  therefrom,  duly 
certified  by  the  Officer  having  charge  of  the  Original  there- 
of, shall  be  admitted  as  Evidence. 

144.  The  Lieutenant  Governor  of  Quebec  may  from  Timecowt»»ti.n  ,f 
to  Time,  by  Proclamation  under  the  Great  Seal  of  the  Pro-Q«e»>«:- 
vince,  to  take  eff*ect  from  a  day  to  be  appointed  therein,  con- 
stitute Townships  in  those  Parts  of  the  Province  of  Quebec 

in  which  Townships  are  not  then  already  constituted,  and 
fix  the  Metes  and  Bounds  thereof. 


380  B.  N.  A.  ACT,  1867 — SECT.  145-146,  admission  of  other  colonies. 

X.— INTERCOLONIAL  RAILWAY. 

Dnfy  of  Got-         145-  Inasinucli  OS  the  Provinces  of  Canada,  Nova  Scotia, 
pariiamont of   .q^j  js^^^^v  Bpunswick  havc  loined  in  a  Declaration  that  the 

<  at  aiia  tomake  *^ 

SwrtSt*'*'"  Construction  of  the  Intercolonial  Railway  is  essential  to  the 
Consolidation  of  tlie  Union  of  British  North  America,  and  to 
the  Assent  thereto  of  Nova  Scotia  and  New  Brunswick,  and 
have  consequently  agreed  that  Provision  should  be  made  for 
its  immediate  Construction  by  the  Government  of  Canada  : 
Therefore,  in  order  to  give  effect  to  that  Agreement,  it  shall 
be  the  duty  of  the  Government  and  Parliament  of  Canada  to 
provide  for  the  Commencement,  within  Six  Months  after  the 
Union,  of  a  Piailway  connecting  the  River  St.  Lawrence  with 
the  City  of  Halifax  in  Nova  Scotia,  and  for  the  Construction 
thereof  without  intermission,  and  the  Completion  thereof 
with  all  practicable  Speed. 

In  reference  to  this  sub-section  the  Eurl  of  Carnarvon,  on  the '2nd  Reading  of 
the  B.  N.  A.  Bill  before  the  House  of  Lords,  remarked  that: 

Such  an  undertaking  was  part  of  the  compact  between  the  several 
Provinces,  and  it  was  an  indispensable  condition  on  the  part  of  New 
Brunswick.  Successive  Governments  at  home  have  entertained  the 
scheme,  and  have  pledged  themselves  to  the  promise  of  more  or  less 
assistance. 

XI.— ADMISSION  OF  OTHER  COLONIES. 

146.  It  shall  be  lawful  for  the  Queen,  by  and  with  the 
Advice  of  Her  Majesty's  Most  Honourable  Privy  Council,  on 
Addresses  from  the  Houses  of  the  Parliament  of  Canada,  and 
from  the  Houses  of  the  respective  Legislatures  of  the  Colo- 
nies or  Provinces  of  Newfoundland,  Prince  Edward  Island 
and  British  Columbia,  to  admit  those  Colonies  or  Provinces, 
or  any  of  them,  into  the  Union,  and  on  Address  from  the 
Houses  of  the  Parliament  of  Canada  to  admit  Rupert's  Land 
and  the  North-Western  Territory,  or  either  of  them,  into  the 
Union,  on  such  Terms  and  Conditions  in  each  Case  as  are  in 
the  Addresses  expressed  and  as  the  Queen  thinks  fit  to 
approve,  subject  to  the  Provisions  of  this  Act;  and  the  Pro- 
visions of  any  Order  in  Council  in   that  Behalf  shall   have 
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effect  as  if  they  had  been  enacted  by  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

On  the  Second  Roadinjr  of  the  B.  N.  A.  Bill  in  the  House  of  Lords  on  19th 
February,  1867,  the  Karl  of  Carnarvon  remarked: 

There  is,  indeed,  a  question  of  great  ini  portance  and  intimately  con- 
nected with  the  future  fortunes  of  the  Confederated  Provinces,  and  I 
may  perhaps  be  asked  why  it  finds  no  place  in  this  measure.  My 
Lords,  I  am  fully  alive  to  the  urgent  importance  of  coming  to  some 
settlement  of  the  Hudson  Bay  Company's  claims.  The .  progress  of 
American  colonization  on  the  West,  the  Confederation  of  tlie  Provinces 
on  the  East,  render  an  early  decision  necessary.  But  till  this  Union  is 
completed  it  would  be  a  waste  of  time  to  discuss  the  relations  of  the 
Hudson  Bay  Company's  territories  to  the  Provinces.  When  once  this 
Bill  becomes  law,  it  will  be  the  duty  of  Her  Majesty *s  Government  not 
to  lose  one  day  unnecessarily  in  dealing  with  this  great  subject. 

Hudson  Bay  Company. 

On  the  31st  July,  1868,  an  Act  was  passed  by  the  Imperial  Parliament 
(31  &  32  Vict.  c.  105)  entitled,  "  An  Act  for  enabling  Her  Majesty  to  accept  a 
surrender  upon  terms  "  of  the  lands,  privileijes  and  riirhts  of  "  The  Governor 
and  Company  of  Adventurers  of  Enj^land  trading  int^t  Hudson  Bay,"  and  for 
admitting  the  sume  into  the  Dominion  of  Canada. 

And  in  pursuance  of  this  Act — under  the  pressure  exercised  over  the 
Hudson  Bay  Company  by  the  Colonial  Secretiiry  durin<:  the  Civil  War  in  the 
United  States — Canada  acquired  all  the  privileizcs  and  rights  of  the  Company 
in  a  tract  of  country  1,200  miles  long  and  500  miles  broad  for  the  sum  of  £300,- 
000  sterling. 

And  an  Imperial  Act  was  passed  (32  and  33  Vict,  c.  101)  to  provide  f.»r 
the  Guarantee  of  the  loan  for  the  payment  of  the  Hudson  Hay  Company  for 
Rupert's  land. 

Manitoba. 

On  the  22nd  June,  1869,  an  Act  was  passed  by  the  Parliament  of  Canada 
(32  and  33  Vict.  c.  3)  to  provide  for  the  tempttrary  Government  of  Kupoiis 
Land  and  the  North  Western  Territory  wlien  united  with  Canada  ;  und  on  tho 
12th  May,  1870,  an  Amending  Act  was  pas.«<cd  to  provide  (under  the  authority 
of  the  14Gth  section  of  the  B  N.  A.  Act,  1867)  for  the  formation,  establishment 
and  government  of  the  Province  of  Manitoba,  and  for  ita  admission  into  tho 
Union,  on  and  from,  the  day  appointed  by  Her  Majasty  for  the  admission  into  the 
Union  of  the  North-Westem  Territory  and  Huperl's  Land.  This  Act  also  pro- 
vided for  the  Civil  Government  of  tho  remaining  part  of  said  Territories  (not 
included  within  the  limits  of  tiic  said  Province)  on  and  from  tho  day  appointed 
by  Her  Majesty  for  their  admiasioo  into  tho  Union. 


382   B.  N.  A.  ACT,  1867 — SECT.  146,  NEWFOUNDLAND  AND  P.  E.  ISLAND. 

A^orth' Western  Territory  and  Rupert's  Land. 

By  Imperial  Order  in  Council  of  the  23d  June,  1870  (see  35  Vict.  Can., 
p.  Ixiii),  it  was  ordered  and  declared  by  Her  Majesty,  by  and  wiili  the  advice  of 
the  Privy  Council  in  pursuance  and  exercise  of  the  powers  vested  in  Her 
Majesty  by  Parliament,  that  from  and  after  the  15th  July,  1870,  the  North- 
Western  Territory  and  Rupert's  Land  shall  be  admitted  into  and  become  part 
of  ilie  Duminion  of  Canada. 

British  Columbia. 

On  addresses  from  the  Houses  of  the  Parliament  of  Canada  and  of  the 
Colony  of  British  Columbia,  under  146  section  of  B.  N.  A.  Act,  1867,  this 
Colony  wa.s  admitted  into  the  Confederation  by  Imperial  Order  in  Council  of 
16th  May,  1871  (see  35  Vict,  Can.,  p.  Ixxx),  declaring  that  from  and  after  the 
20th  July,  1871,  the  Colony  of  British  Columbia  shall  be  admitted  into  and 
become  part  of  the  Dominion  of  Canada. 

Prince  Edward  Island. 
By  Act  of  the  Parliament  of  Canada  of  23d  May,  1873  (36  Vict.  c.  40),  the 
terms  and  conditions  of  the  admission  into  the  Union  of  the  Colony  of  Prince 
Edwar.l  Island  were  declared,  in  anticipation  of  its  admission  ;  and  by  an  Im- 
perial Order  in  Council  of  the  26th  June,  1873  (see  36  Vict,  Can.,  p.  ix),  this 
Colony  was  admitted  as  a  Province  of  the  Dominion  of  Canada  from  and  after 
the  1st  July,  1873,  upon  the  terms  and  conditions  set  forth  in  the  addresses  of 
the  Hoa>e  of  Coanions  and  Senate  of  Canada,  and  of  the  Legislative  Council 
and  House  of  Assembly  of  Prince  Edward  Island. 

AMoReni^n-       147-  In  casG  of  the    Admissioii   of  Newfoundland    and 
foundiand  and' Prince  Edward   Island,  or  either   of  them,   each    shall   be 

Prince  Edward  '  ' 

JiJii*''  entitled  to  a  Representation  in  the  Senate  of  Canada  of  Four 
Members,  and  (notwithstanding  anything  in  this  Act)  in 
case  of  the  Admission  of  Newfoundland  the  Normal  Number 
of  Senators  shall  be  Seventy-six  and  their  maximum  Num- 
ber shall  be  Eighty-two ;  but  Prince  Edward  Island  when 
admitted  shall  be  deemed  to  be  comprised  in  the  Third  of 
the  Tiiree  Divisions  into  which  Canada  is,  in  relation  to  the 
Constitution  of  the  Senate,  divided  by  this  Act,  and  accord- 
ingly, after  the  Admission  of  Prince  Edward  Island,  whether 
Newfoundland  is  admitted  or  not,  the  Representation  of 
Nova  Scotia' and  New  Brunswick  in  the  Senate  shall,  as  Vacan- 
cies occur,  be  reduced  from  Twelve  to  Ten  Members  respec- 
tively, and  the  Representation  of  each  of  those  Provinces 
shall  not  be  increased  at  any  time  beyond  Ten,  except  under 
the  Provisions  of  this  Act  for  the  Appointment  of  Three  or 
Six  additional  Senators  under  the  Direction  of  the  Queen. 
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By  the  Statute  34  and  35  Vict.  Imp.  c.  28  (35  Vict.  Can.,  p.  li.),  the 
power  to  establish  Provinces  in  Territories  admitted,  or  which  may  hereafter  be 
admitted,  into  the  Dominion  of*  Canada  was  more  certainly  vested  in  the  Farlia- 
luent  of  Canada  by  Imperial  legislation.    The  following  is  a  copy  of  the  Statute  : 

The  British  North  America  Act,  1871. 
AN  ACT 
{34  and  ^S  Victor ia^  Chap,  28) 

RESPECTING  THE  ESTABLISHMENT  OF  PROVINCES  IN  THE  DOMINION 

OF  CANADA. 

[2()ih/uney  187 1.] 

WHERE  AS  doubts  have  been  entertained  respecting  the 
powers  of  the  Parliament  of  Canada  to  establish  Pro- 
vinces in  Territories  admitted,  or  which  may  hereafter  be 
admitted,  into  the  Dominion  of  Canada,  and  to  provide  for 
the  representation  of  such  Provinces  in  the  said  Parliament, 
and  it  is  expedient  to  remove  such  doubts,  and  to  vest  such 
powers  in  the  said  Parliament : 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords,  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and,  by  the  authority  of  the  same,  as  follows : — 

1.  This  Act  may  be  cited  for  all  puri)ose8  as  "  The  British 
North  America  Act,  1871." 

2.  The  Parliament  of  Canada  may  from  time  to  time 
establish  new  Provinces  in  any  Territories  forming  for  the 
time  being  part  of  the  Dominion  of  Canada,  but  not  included  in 
any  Province  thereof,  and  may,  at  the  time  of  such  establish- 
ment;  make  provision  for  the  constitution  and  administration 
of  any  such  Province  and  for  the  passing  of  laws  for  the 
peace,  order  and  good  government  of  such  Province,  and  for 
its  representation  in  the  said  Parliament. 

3.  The  Parliament  of  Canada  may  from  time  to  time, 
with  the  consent  of  the  Legislature  of  any  Province  of  the 
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said  Dominion,  increase,  diminish,  or  otherwise  alter  the 
limits  of  such  Province  upon  such  terms  and  conditions  as 
may  be  agreed  to  by  the  said  Legislature,  and  ma}^,  with 
the  like  consent,  make  provision  respecting  the  effect  and 
operation  of  any  such  increase  or  diminution  or  alteration 
of  Territory  in  relation  to  any  Province  affected  thereby. 

4.  The  Parliament  of  Canada  may  from  time  to  time 
make  provision  for  the  administration,  peace,  order  and 
good  Government  of  any  Territory  not  for  the  time  being 
included  in  any  Province. 

5.  The  following  Acts  passed  by  the  said  Parliament  of 
Canada  and  intituled  respectively  : 

'*  An  Act  for  the  Temporary  Government  of  Rupert's 
Land  and  the  North  Western  Territory  when  united  with 
Canada,"  and 

**  An  Act  to  Amend  and  continue  the  Act  Thirty -two  and 
Thirty-three  Victoria,  chapter  three,  and  to  establish  and 
provide  for  the  Government  of  the  Province  of  Manitoba," 

Shall  be  and  be  deemed  to  have  been  valid  and  effectual 
for  all  purposes  whatsoever  from  the  date  at  which  they 
respectively  received  the  assent,  in  the  Queen's  name,  of  the 
Governor  General  of  the  said  Dominion  of  Canada. 

[Confirmation  of  Acts  of  Parliament  of  Canada,  32  and  33  Vict.  cnp.  3. 
Assented  to  22nd  June,  1869  &  33  Vict.  cap.  3.  Assented  to  12th  May,  1870.] 

6.  Except  as  provided  by  the  third  section  of  this  Act, 
it  shall  not  be  competent  for  the  Parliament  of  Canada  to 
alter  the  provisions  of  the  last-mentioned  Act  of  the  said 
Parliament,  in  so  far  as  it  relates  to  the  Province  of  Manitoba, 
or  of  any  other  Act  hereafter  establishing  new  Provinces  in 
the  said  Dominion,  subject  always  to  the  right  of  the  Legis- 
lature of  the  Province  of  Manitoba  to  alter  from  time  to  time 
the  provisions  of  afiy  law  respecting  the  qualification  of  elec- 
tors and  members  of  the  Legislative  Assembly,  and  to  make 
laws  respecting  elections  in  the  said  Province. 


QUEBEC  RESOLUTIONS. 


Eesolutions  adopted  at  Quebec,  in  October  1864,  at  a  Conference  of 
Delegates,  from  Upper  and  Lower  Canada,  New  Brunswick,  Nova 
Scotia,  Prince  Edward  Island  and  Newfoundland. 


1.  The  best  interests  and  present  and 
future  prosperity  of  British  North  America 
will  be  promoted  by  a  Federal  Union  under 
the  Crown  of  Great  Britain,  provided  such 
union  can  be  effected  on  principles  just  to  the 
several  Provinces. 

2.  In  the  Federation  of  the  British  North 
American  Provinces,  the  system  of  Govern- 
ment beit  adapted  under  existing  circum- 
stances to  protect  the  diversified  interpsts  of 
the  several  Provinces,  and  secure  efficiency, 
harmony  and  permanency  in  the  working  of 
the  Union,  would  be  a  General  Government 
charged  with  matters  of  common  interest  to 
the  whole  country,  and  Local  Governments 
for  each  of  the  Canadas,  and  for  the  Provinces 
of  Nova  Scotia,  New  Brunswick  and  Prince 
Edward  Island,  charged  with  the  control  of 
local  matters  in  their  respective  sections, — 
provision  being  made  for  the  admission  into 
the  Union,  on  equitable  terms,  of  Newfound- 
land, the  North-West  Territory,  British 
Columbia  and  Vancouver. 

3.  In  framing  a  Constitution  for  the 
General  Government,  the  Conference,  with 
a  view  to  the  perpetuation  of  our  connection 
with  the  Mother  Country,  and  the  promotion 
of  the  best  interests  of  the  people  of  these 
ProTtnoes,  desire  to  follow  the  model  of  the 
British  Constitution,  so  far  as  our  circum- 
stances will  permit. 

4.  The  Executive  Authority  or  Govern- 
ment shall  be  vested  in  the  Sovereign  of  the 
United  Kingdom  of  Great  Britain  and 
Iivland,  and  be  administered  according  to 
the  well-understood  principles  of  the  British 
Constitution,  bj  the  Sovereign  personally, 
or  by  the  RepresenUUre  of  the  Sorereign 
duly  authorized. 

5.  The  Sovereign  or  RepresentatiTe  of  the 
Sorereign  shall  be  Commander>in-Chief  of 
the  Land  and  Naval  Militia  Forces. 

6.  There  shall  be  a  General  Legislature  or 
Parliament  for  the  Federated  Prorinocs, 
composed  of  a  Legislative  Council  and  a 
House  of  Commons. 

7.  For  the  purpose  of  forming  the  Legisla- 


tive Council,  the  Federated  Provinces  shall 
be  considered  as  consisting  of  three  divi- 
sions: Ist,  Upper  Canada;  2nd,  Lower 
Canada  ;  3rd,  Nova  Scotia,  New  Brunswick 
and  Prince  Edward  Island  ;  each  division 
with  an  equal  representation  in  the  Legisla- 
tive Council. 

8.  Upper  Canada  shall  be  represented  in 
the  Legislative  Council  by  24  members. 
Lower  Canada  by  24  members,  and  the  three 
Maritime  Provinces  by  24  members,  of  which 
Nova  Scotia  shall  have  10,  New  Brunswick 
10,  and  Prince  Edward  Island  4  members. 

9.  The  Colony  of  Newfoundland  shall  be 
entitled  to  enter  the  proposed  Union  with  a 
representation  in  the  Legislative  Council  of 
four  members. 

10.  The  North-West  Territory,  British 
Columbia  and  Vancouver  shall  hv  admitted 
into  the  Union  on  such  terms  and  conditions 
as  the  Parliament  of  the  Federated  Provinces 
shall  deem  equitable,  and  as  shall  receive  the 
assent  of  Her  .Majesty  ;  and  in  the  case  of 
the  Province  of  British  Columbia  or  Van- 
couver as  shall  be  agreed  to  by  the  Legisla- 
ture of  such  Province. 

11.  The  Members  of  the  Legislative  Coun- 
cil shall  be  appointed  by  the  Crown  under 
the  Great  Seal  of  the  General  Government, 
and  shall  hold  office  during  life  ;  if  any  Legis- 
lative Councillor  shall  for  two  consecutive 
sessions  of  Parliament,  fail  to  give  bis  atten- 
dance in  the  said  Council,  his  seat  shall 
thereby  become  vacant. 

12.  The  Members  of  the  Legislative  Coun- 
cil shall  be  British  subjects  by  birth  or 
naturalization,  of  the  full  age  of  thirty  yearsi 
shall  possess  a  continuous  real  property 
qualification  of  four  thousand  dollars  over 
and  above  all  incumbrances,  and  shall  be 
and  continue  worth  that  sum  over  and  above 
their  debu  and  liabilities  ;  but  in  the  case 
of  Newfoundland  and  Prince  Edward  Island, 
the  proiHjrty  may  be  either  real  or  personal. 

13.  If  any  question  siiall  arise  as  to  the 
qualification  of  a  Legislative  Councillor,  the 

shall  be  determined  by  the  Council. 
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14.  The  first  selection  of  the  Members  of  sixty-five  Members,  and  each  of  the  other 
the  Legislative  Council  shall  be  made,  except  sections  shall,  at  each  readjustment,  receive* 
as  regards  Prince  Edward  Island,  from  the  for  the  ten  years  then  next  succeeding,  the 
Legislative  Councils  of  the  various  Provinces  number  of  Members  to  which  it  will  be 
8u  far  as  a  sufficient  number  be  found  quali-  entitled  on  the  same  ratio  of  Representation 
fied  and  willing  to  serve  ;  such  Members  to  Population  as  Lower  Canada  will  enjoy 
shall  be  appointed  by  the  Crown  at  the  according  to  the  Census  last  taken,  by 
recommendation  of  the  General  Executive  having  sixty-five  Members. 
Government,  upon  the  nomination  of  the  21.  No  reduction  shall  be  made  in  the 
respective  Local  Governments,  and  in  such  number  of  Members  returned  by  any  section, 
nomination  due  regard  shall  be  had  to  the  unless^  its  population  shall  have  decreased, 
claims  of  the  Members  of  the  Legislative  relatively  to  the  population  of  the  whole 
Council  of  the  opposition  in  each  Province,  Union,  to  the  extent  of  five  per  centum. 

80  that  hU  political  parties  may,  as  nearly  as  22.  In  computing  at  each  decenninl  period 

possible,  be  fairly  represented.  the  number  of  Members  to  which  each  section 

15.  TheSpeakerof  the  Legislative  Council  is  entith^d,  no  fractional  parts  shall  be  con- 
(unless  otherwise  provided  by  Parliament)  sidered,  unless  when  exceeding  one-half  the 
shall  be  appointed  by  the  Crown  from  number  entitling  to  a  Member,  in  which  case 
among  the  Members  of  the  Legislative  Conn-  a  Member  shall  be  given  for  each  such  frac- 
cil,  and   shall  hold    office  during  pleasure,  tional  part. 

and  shall  only  be  entitled  to  a  casting  vote  23.  The  Legislature  of  each  Province  shall 

on  an  equaliiy  of  votes.  divide  such  Province  into  the  proper  number 

16.  Each  of  the  twenty-four  Legislative  of  constituencies,  and  define  the  boundaries 
Councillors  representing  Lower  Canada  in  of  each  of  them. 

the  Legislative  Council  of  the  General  Legis-  24.  The  Local  Legislature  of  each  Province 

lature  shall  be  appointed  to  represent  one  of  may,  from  time  to  time,  alter  the  Electoral 

the    twenty-four  Electoral    Divisions  men-  Districts  for  the  purposes  of  Representation 

tioned  in  Schedule  A  of  Chapter  first  of  the  in  such  Local  Legislature;  and  distribute  the 

Consolidated  Statutes  of  Canada,  and  such  Representatives   to  which  the  Province  is 

Councillor  shall  reside  or  possess  his  qualiS-  entitled  in  such  Local  Legislature,  in    any 

cation  in   the  Division  he  is  appointed   to  manner  such  Legislature  may  see  fit. 

represent.  25.  The   number  of  Members  may  at  any 

17.  The  basis  of  Representation  in  the  time  be  increased  by  the  General  Parliament, 
House  of  Commons  shall  be  Population,  as  — regard  being  had  to  the  proportionate 
determined  by  the  Official  Census  every  ten  rights  then  existing. 

years  ;  and  the  number  of  Members  at  first  26.  Until    provisions    are    made  by    the 

shall  be  194,  distributed  as  follows  :  General  Parliament,  all  the  laws  which,  at 

Upper  Canada 82  the  date  of  the  Proclamation  constituting  the 

Lower  Canada 65  Union,  aie  in  force  in  the  Provinces  respec- 

Nova  Scovia 19  lively,    relating    to    the    qualification    and 

New  Brunswick 15  disqualification  of  any  person  to  be  elected, 

Newfoundland 8  or  to  sit  or  vote  as  a  Member  of  the  Assembly 

Prince  Edward  Island 5  in    the    said    Provinces    respectively,    and 

18.  Until  the  Official  Census  of  1871  has  relating  to  the  qualification  or  disqualifica- 
been  made  up,  there  shall  be  no  change  in  tion  of  voters,  and  to  the  oaths  to  be  taken 
the  number  of  Representatives  from  the  by  voters,  and  to  Returning  Officers  and 
several  sections.  their  powers  and  duties, — and  relating  to 

19.  Immediately  after  the  completion  of  the  proceedings  at  Elections,  and  to  the 
the  Census  of  1871,  and  immediatelv  after  period  during  which  such  elections  maybe 
every  decennial  census  thereafter,  the  Repre-  continued, — and  relating  to  the  Trial  of 
sentation  from  each  section  in  the  House  of  Controverted  Elections,  and  the  proceedings 
Commons  shall  be  readjusted  on  the  basis  of  incident  thereto,— and  relating  to  the  va- 
Population.  eating  of  seats  of  Members,  and  to  the  issuing 

20.  For  the  purpose  of  such  readjustments,  and  execution  of  new  Writs,  in  case  of  any 
Lower    Canada   shall  always  be   assigned  seat  being  vacated  otherwise  than  by  a  disso- 
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lution — shall  respec  ivelj  applj  to  elections 
of  Members  to  serve  in  the  House  of  Com- 
mons, for  places  situate  in  those  Provinces 
respectively. 

27.  Every  House  of  Commons  shall  con- 
tinue for  five  years  from  the  day  of  the  return 
of  the  writs  clioosinff  Uie  same,  and  no 
longer;  subject,  nevertheless,  to  be  sooner 
prorogued  or  dissolved  by  the  Governor. 

28.  There  shall  be  a  Session  of  the  General 
Parliament  once,  at  least,  in  every  year,  so 
that  a  i)eriod  of  twelve  calendar  months 
shall  not  intervene  between  the  last  sitting 
of  the  General  Parliament  in  one  Session* 
and  the  first  sitting  thereof  in  the  next 
Session. 

29.  The  General  Parliament  shall  have 
power  to  make  Laws  for  the  peace,  welfare 
and  good  government  of  the  Federated 
Provinces  (saving  the  Sovereignty  of 
England),  and  es{)ecially  laws  respecting 
the  following  subjects : — 


9. 

10. 
11. 


12. 
13. 

14. 
l.V 

n. 

17. 


The  Public  Debt  and  Property. 

The  regulation  of  Trade  and  Com- 
merce. 

The  imposition  or  regulation  of  Duties 
of  Customs  on  Imports  and 
Exports,— except  on  Exports  of 
Timber,  Logs,  Masta,  Spars,  Deals 
and  Sawn  Lumber  from  New 
Brunswick,  and  of  Coal  and  other 
Minerals  from  Nova  Scotia. 

The  ira^iosition  or  regulation  of 
Excise  Duties. 

The  raising  of  money  by  all  or  any 
other  modes  or  systems  of  Taxa- 
tion. 

The  borrowing  of  money  on  the 
Public  Credit. 

Postal  Service. 

Lines  of  Steam  or  other  Ships,  Rail- 
ways, Canals  and  other  works, 
connecting  any  two  or  more  of  the 
Provinces  logftber,  or  extending 
beyond  the  limits  ot  any  Province. 

Lines  of  Steamships  between  the 
Federated  Provinces  and  other 
Countries. 

Telegraph  Communication  and  the 
Incorporation  of  Telegraph  Com- 
panies. 

All  such  works  hb  shall,  although 
lying  wholly  within  any  Pmvince, 
be  specially  declared  bv  the  Acts 
authorizing  them  to  be  for  the 
general  advantage. 

The  Census. 

MiliUa-Militarj  and  Naval  Senrioe 
•ad  DH^noe. 

BeacoDi.  Buoys  and  Light  HooMt. 

Navigation  and  Shipping. 

Quarantine. 

Sea  OoHst  and  Inland  Fifberiet. 


18.  Ferries  between  any  Provinces  «nd  a 
Foreign  country,  or  between  any 
two  Provinces. 

19.  Currency  and  Coinage. 

20.  Banking— Incorporation  of  Banks, 
aid  the  issue  of  Paper  Money. 

21.  Savings  Bnnks. 

22.  Weights  and  Measures. 

23.  Bills  of  Exchange  and  Promissorr 
.Votes. 

24.  Interest 

25.  Legal  Tender. 

26.  Bankruptcy  and  Insolvencv. 

27.  Patents  of  Invention  and  Discovery. 

28.  Copy  Rights. 

29.  Indians  and  Lands  reserved  for  the 
Indians. 

30.  Naturalization  and  Aliens. 

31.  Mnrriage  and  Divorce. 

32.  The  Criminal  Law.  excepting  the 
Constitution  of  Courts  of  Cri- 
minal Jurisdiction,  but  including 
the  procedure  in  Criminal 
matters. 

33.  Rendering  uniform  all  or  any  of  the 
laws  relative  to  propertv  and 
civil  rights  in  Upper  Canada, 
Nova  Scotia,  New  Brunswick, 
Newfoundland        and        Prince 

Edward  Island,  and  rendering 
uniform  the  procedure  of  all  or 
any  of  the  Courts  in  these 
Provinces;  but  any  statute  for 
this  purpose  shall  have  no  force 
or  authority  in  any  Province  until 
sanctioned  by  the  Legislature 
thereof. 

34.  The     establishment    of    a  General 

Court  of  Appeal  for  the  Federated 
Provinces. 

35.  Immigration. 
36    Agriculture. 

37.  And  generally  respecting  all  matters 
of  a  general  character,  not 
specially  and  exclusively  reserved 
for  the  Local  Governments  and 
Legislatures. 

30.  The  General  Government  and  Parlia- 
ment  shall  have  all  powers  necessary  or 
proper  for  performing  the  obligations  of  the 
Federated  Provinces,  as  part  of  the  British 
Empire,  to  foreign  countries,  arising  under 
Treaties  between  Great  BriUin  and  such 
countries. 

31.  The  General  Parliament  may  also, 
fW>m  time  to  time,  establish  additional 
Courts,  and  the  General  Government  may 
appoint  Judges  and  offloen  thereof,  when 
the  same  shall  appear  necessary  or  for  tb« 
public  adraotage.  In  order  to  ths  due  execu- 
tion of  the  laws  of  Parliament. 

33.  All  Courts,  Judges,  and  officers  of  the 
•sveral  Provinoes  thall  aid,  assiit  and  obey 
tbs  General  Government  in  the  exercise  of 
Its  rights  and  powers,  and  for  such  purposes 
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shall    be   held    to  be    Courts,   Judges  and 
officers  of  ihe  General  Government. 

33.  The  General  Government  shall  appoint 
and  pay  the  Judges  of  the  Superior  Courts 
in  each  Province,  and  of  the  County  Courts 
in  Upper  Canada,  and  Parliament  shall  fix 
their  salaries. 

34.  Until  the  consolidation  of  the  Laws  of 
Upper  Canada,  New  Brunswick,  Nova  Scotia 
Newfoundland  and  Prince  Edward  Island, 
the  Judges  of  these  Provinces,  appointed  by 
the  General  Government,  shall  be  selected 
from  their  respective  Bars. 

35.  The  Judges  of  the  Courts  of  Lower 
Canada  shall  be  selected  from  the  Bar  of 
Lower  Canada. 

36.  The  Judges  of  the  Court  of  Admiralty 
now  receiving  salaries,  shall  be  paid  by  the 
General  Government. 

37.  The  Judges  of  the  Superior  Courts 
shall  hold  their  offices  during  good  be- 
haviour, and  shall  be  removable  only  on  the 
Address  of  both  Houses  of  Parliament. 

38.  For  each  of  the  Provinces  there  shall 
be  an  Executive  Officer,  styled  the  Lieu- 
tenant-Governor, who  shall  be  appointed  by 
the  Governor  General  in  Council,  under  the 
Great  Seal  of  the  Federated  Provinces, 
during  pleasure  ;  such  pleasure  not  to  be 
exercised  before  the  expiration  of  the  first 
five  years,  except  for  cause  :  such  cause  to 
be  communicated  in  writing  to  the  Lieu- 
tenant-Governor immediately  after  the  exer- 
cise of  the  pleasure  as  aforesaid,  and  also  by 
Message  to  both  Houses  of  Parliament, 
within  the  first  week  of  the  first  session 
afterwards. 

39.  The  Lieutenant-Governor  of  each 
Province  shall  be  paid  by  the  General 
Government. 

40.  In  undertaking  to  pay  the  salaries  of 
the  Lieutenant-Governors,  the  Conference 
does  not  desire  to  prejudice  the  claim  of 
Prince  Edward  Island  upon  the  Imperial 
Governmeni  for  the  amount  now  paid  for  the 
salary  ot  the  Lieutenant-Governor  thereof. 

41.  The  Local  Government  and  Legisla- 
ture of  each  Province  shall  be  constructed  in 
such  manner  as  the  existing  Legislature  of 
each  such  Province  shall  provide. 

42.  The  Local  Legislature  shall  have 
power  to  alter  or  amend  their  Constitution 
from  time  to  time. 

43.  The    Local  Legislatures    shall    have 


power  to  make  laws  respecting  the  following 
subjects : 

1.  Direct  taxation,  and    in    New  Bruns- 

wick the  imposition  of  duties 
on  the  export  of  Timber,  Logs, 
Masts,  Spars,  Deals  and  Sawn 
Lumber;  and  in  Nova  Scotia,  of 
Coals  and  other  Minerals. 

2.  Borrowing  money  on  the  credit  of  the 

Province. 

3.  The  establishment  and  tenure  of  local 

offices,  and  the  appointment  and 
payment  of  local  officers. 

4.  Agriculture. 

5.  Immifjration. 

6.  Education ;  saving    the    rights    and 

privileges  which  the  Protestant  or 
Catholic  minority  in  both  Can- 
adas  may  possess  as  to  their  deno- 
minational schools,  at  the  time 
when  the  union  goes  into  opera- 
tion. 

7.  The  sale  and  management  of  Public 

Lands,  excepting  lands  belonging 
to  the  General  Government. 

8.  Sea  Coast  and  Inland  Fisheries. 

9.  The  establishment,  maintenance  and 

management  of  Penitentiarie3,and 
Public  and  Reformatory  Prisons. 

10.  The  establishment,   maintenance  and 

management  of  Hospitals,  Asy- 
lums, Charities  and  Eleemosynary 
Institutions. 

11.  Municipal  Institutions. 

12.  Shop,  Saloon,  Tavern,  Auctioneer  and 

otlier  Licenses. 

13.  Local  Works. 

14.  The  incorporation  of  Private  or  Local 

Companies,  except  such  as  relate 
to  matters  assigned  to  the  General 
Parliament. 

15.  Property  and  Civil  Rights,  excepting 

those  portions  thereof  assigned  to 
the  General  Parliament. 

16.  Inflicting  punishment  by  fine,  penal- 

ties, imprison  ent  or  otherwise, 
for  the  breach  of  laws  passed  in 
relation  to  any  subject  within 
their  jurisdiction. 

17.  The  Administration  of  Justice,  includ- 

ing the  constitution,  maintenance 
and  organization  ot  the  Courts, 
both  of  Civil  and  Criminal  juris- 
diction, and  including  also  the 
procedure  in  civil  matters. 

18.  And  generally  all  matters  of  a  private 

or  local  nature,  not  assigned  to 
the  General  Parliament. 

44.  The  power  of  respiting,  reprieving, 
and  pardoning  prisoners  convicted  of  crimes, 
and  of  commuting  and  remitting  of  sentences 
in  whole  or  in  part,  which  belongs  of  right  to 
the  Crown^  shall  be  administered  by  the 
Lieutenant-Governor  of  each  Province  in 
Council,  subject  to  any  instructions  he  may, 
from  time  to  time,  receive  from  the  General 
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Government,  and  subject  to  any  provisions 
that  may  be  made  in  this  behalf  by  the 
General  Parliament. 

45.  In  regard  to  all  subjects  over  which 
jurisdiction  belongs  to  both  the  General  and 
Local  Legislatures,  the  laws  of  the  General 
Parliament  shall  control  and  supersede  those 
made  by  the  Local  LegisUture,  and  the  latter 
shall  be  void  so  far  as  they  are  repugnant  to, 
or  inconsistent  with,  the  former. 

46.  Both  the  English  and  French  languages 
may  be  employed  in  the  General  Parliament 
and  in  its  prodeedings,  and  in  the  Local 
Legislature  of  Lower  Canada,  and  also  in 
the  Federal  Courts  and  in  the  Courts  of 
Lower  Canada. 

47.  No  lands  or  property  belonging  to  the 
General  or  Local  Governments  shall  be  liable 
to  taxation. 

48.  All  Bills  for  appropriating  any  part  of 
the  Public  Revenue,  or  for  imposing  any  new 
Tax  or  Impost,  shall  originate  in  the  House 
of  Commons  or  House  of  Assembly,  as  the 
case  may  be. 

49.  The  Hou?e  of  Commons  or  House  of 
Assembly  shall  not  originate  or  pass  any 
Vole,  Itesolution,  Ad  Iress  or  Bill  for  the 
appropriation  of  any  part  of  the  Public 
Revenue,  or  of  any  Tax  or  Impost  to  any 
purpose,  not  first  recommended  by  Message  of 
the  Governor  General  or  the  Lieutenant- 
Governor,  as  the  case  may  be,  during  the 
Session  in  which  such  Vote,  Resolution, 
Address  or  Bill  is  passed. 

50.  Any  Bill  of  the  Gkneral  Parliament 
may  be  reserved  in  the  usual  manner  for  Her 
Majesty's  assent,  and  any  Bill  of  the  Local 
I«egislatures  may,  in  like  manner,  be  reserved 
for  the  consideration  of  the  Governor  General. 

51.  Any  Bill  passed  by  the  General  Par- 
liament shall  be  subject  to  disallowance  by 
Her  Majesty  within  two  years,  as  in  the  ctse 
of  Bills  passed  by  the  Legislatures  of  the  said 
Provinces  hitherto ;  and,  in  like  manner,  any 
Bill  passe<i  by  a  Local  Legislature  shall,  be 
subject  to  disallowance  by  the  Governor 
General  within  one  year  after  the  passing 
thereof. 

52.  The  Seat  of  Government  of  the  Fede- 
rated Prorinoes  shall  be  Ottawa,  subject  to 
the  Royal  Prerogative. 

53.  Subject  to  any  future  action  of  the 
respective  Local  Governments,  the  Seat  of 
the  Local  Government  in  Upper  Canada  shall 
be  Toronto ;  of  Lower  Canada,  Quebec ;  and 


the  Seala  of  the  Local    Governments  in  the 
other  Provinces  shall  be  as  at  present. 

54.  All  Stocks,  Cash,  Rankers'  Balances 
and  Securities  for  money  belonging  to  each 
Province  at  the  time  of  the  Union,  except  as 
hereinafter  mentioned,  shall  belong  to  the 
General  Government. 

55.  The  following  Public  Works  and  Pro- 
perty of  each  Province  shall  belong  to  the 
General  Government,  to  wit : — 

1.  Canals. 

2.  Public  Harbours. 

3.  Light  Houses  and  Piers. 

4.  Steamboats,     Dredges     and    Public 

Vessels. 

5.  River  and  Lake  Improvements. 

6.  Railway  and  Railway  Stocks,  .Mort- 

gages and  other  debts  due  by 
Railway  Companies. 

7.  Military  Roads. 

8.  Custom  Hou8es,Po3t  Offices  and  other 

Public  Buildinsrs,  except  such  as 
may  be  set  aside  by  ilie  Gt-ncral 
Government  for  the  u.se  of  the 
Local  Legislatures  and  Govern- 
ments. 

9.  Property  transferred  by  the  Imperial 

Govfrnraent  and  known  as  Ord- 
nance Proi>eriy. 

10.  Armories,  Drill  Sheds,  .Military  Cloth- 

ing and  Muniiionsot  War;  and 

11.  Lands  set  apart  for  public  purposes. 

56.  All  Lands,  Mines,  Minerals  and  Royal- 
ties vested  in  Her  Majesty  in  the  Provinces 
of  Upper  Cana<la,  Lower  Canada,  Xova 
Scotia,  New  Brunswick  and  Prince  E<iward 
Island,  for  the  use  of  such  Provinces,  shall 
belong  to  the  Local  Government  of  the 
territory  in  which  the  same  are  so  situate ; 

subject  to  any  trusts  that  may  exist  in 
respect  to  any  of  such  lands  or  to  any  interest 
of  other  persons  in  resj>ect  of  tlie  same. 

57.  All  sums  due  from  purchasers  or 
lessees  of  such  lands,  mines  or  minerals  at 
the  time  of  the  Union,  shall  also  belong  to 
the  Local  Govcrnm-'nts. 

53.  All  Assets  connected  with  such  por- 
tions of  the  Public  Debt  of  any  Province  as 
are  assumed  by  the  Local  Governmen's,  sliall 
also  belong  to  those  Governments  respec- 
tively. 

59.  The  several  Provinces  shall  retain  all 
other  Pnblic  Property  therein,  subject  to  the 
right  of  the  General  Government  to  assume 
any  Lands  or  Public  Property  required  for 
Fortifications  or  the  Defence  of  the  Country. 

60.  The  Ctoneral  Ooremment  shall  a.Miume 
all  the  Debts  and  Liabilities  of  each  Pro- 
Tlnoe. 
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61.  The  Debt  of  Canada,  not  specially 
assumed  by  Upper  and  Lower  Canada 
respectirely,  shall  not  exceed,  at  the  time  of 
the  Union,  $62,500,000 ;  Nova  Scotia  shall 
enter  the  Union  with  a  debt  not  exceeding 
$8,000,000  ;  and  New  Brunswick  with  a  debt 
not  exceeding  $7,000,000. 

62.  In  case  Nova  Scoiia  or  New  Brunswick 
do  not  incur  liabilities  beyond  those  for 
which  their  Governments  are  now  bound,and 
which  shall  make  their  debts,  at  the  date  of 
Union,  less  than  $8,000,000  and  $7,000,000 
respectively,  they  shall  be  entitled  to  interest 
at  five  per  cent,  on  the  amount  not  so 
incurred,  in  like  manner  as  is  hereinafter 
provided  for  Newfoundland  and  Prince 
Edward  Island  ;  the  foreguing  resolution 
being  in  no  respect  ioiended  to  limit  the 
powers  given  to  the  respective  Governments 
of  those  Provinces  by  Legislative  authority, 
but  only  to  limit  the  maximum  amount  of 
charge  to  be  assumed  by  the  General  Gov- 
ernment ;  provided  always  that  the  powers 
so  conferred  by  the  respective  Legislatures 
shall  be  exercised  within  five  years  from  this 
date,  or  the  same  shall  then  elapse. 

63.  Newfoundland  and  Prince  Edward 
Island,  not  having  incurred  debts  equal  to 
those  of  the  other  Provinces,  shall  be  entitled 
to  receive,  by  half-yearly  payments,  in 
«dvance,  from  ihe  General  Government,  the 
interest  at  five  per  cent,  on  the  diffei-ence 
between  the  actual  amount  of  their  respective 
debts  at  the  time  of  the  union,  and  the 
average  amount  of  indebtedness  per  head  of 
the  population  of  Canada,  Nova  Scotia  and 
New  Brunswick. 

64.  In  consideration  of  the  transfer  to  the 
General  Parliament  of  the  powers  of  taxa- 
tion, an  annual  grant  in  aid  of  each  Province 
shall  be  made,  equal  to  eighty  cents  per  head 
of  the  population,  as  established  by  the 
Census  of  1861  ;  the  population  of  New- 
foundland being  estimated  at  J  30,000.  Such 
aid  shall  be  in  full  settlement  of  all  future 
demands  upon  the  General  Government  for 
local  purposes,  and  shall  be  paid  half-yearly 
in  advance  to  each  Province. 

65.  The  position  of  New  Brunswick  being 
such  as  to  entail  large  immediate  charges 
upon  her  local  revenues,  it  is  agreed  that  for 
the  period  of  ten  years  from  the  time  when 


the  Union  takes  effect,  an  additional  allow- 
ance of  $63,000  per  annum  shall  be  made  to 
that  Province.  But  that  so  long  as  the 
liability  of  that  Provinr-e  remains  under 
$7,000,000,  a  deduction  equal  to  the  interest 
on  such  deficiency  shall  be  made  from  the 
$63,000. 

66.  In  consideration  of  the  surrender  to  the 
General  Government,  by  Newfoundland,  of 
all  its  rights  in  Mines  and  Minerals,  and  of 
all  the  ungranted  and  unoccupied  Lands  of 
the  Crown,  it  is  agreed  that  the  sum  of 
$150,000  shall  each  year  be  paid  to  that 
Province  by  semi-annual  payments ;  pro- 
vided that  that  Colony  shall  retain  the  right 
of  opening,  constructing  and  controlling 
roads  and  bridges  through  any  of  the  said 
lands,  subject  to  any  laws  which  the  General 
Parliament  may  pass  in  respect  of  the  same. 

67.  All  engagements  that  may,  before  the 
Union,  bp  entered  into  with  the  Imperial 
Government  for  the  defence  of  the  country, 
shall  be  assumed  by  the  General  Govern- 
ment. 

68.  The  General  Government  shall  secure, 
without  delay,  the  completion  of  the  Inter- 
colonial Railway  from  Riviere  du  Loup^ 
through  New  Brunswick,  to  Truro  in  Nova 
Scotia. 

69.  The  communications  with  the  North- 
Western  Territory,  and  the  improvements 
required  for  the  development  of  the  trade 
of  the  Great  West  with  the  seaboard,  are 
regarded  by  this  (Jonference  as  subjects  of 
the  highest  importance  to  the  Federated 
Provinces,  and  shall  be  prosecuted  at  the 
earliest  possible  period  that  the  state  of  the 
finances  will  permit. 

70.  The  sanction  of  the  Imperial  and 
Local  Parliaments  shall  be  sought  for  the 
Union  of  the  Provinces,  on  the  principles 
adopted  by  the  Conference. 

71.  That  Her  Majesty  the  Queen  be  soli- 
cited to  determine  the  rank  and  name  of  the 
Federated  Provinces. 

72.  The  Proceedings  of  the  Conference 
shall  be  authenticated  by  the  signatures  of 
the  Delegates,  and  submitted  by  each  Dele- 
gation to  its  own  Government,  and  the 
Chairman  is  authorized  to  submit  a  copy  to 
the  Governor  General  for  transmission  to  the 
Secretary  of  State  for  the  Colonies. 
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CONSTITUTION  OF   THE  UNITED  STATES. 

Preamble. 

Wb,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect  anion,  establish 
jostice,  ensure  domestic  tranquillity,  provide  for  the  common  defence,  promote  the  general 
welfare,  and  secure  the  blessings  of  liberty  to  ourselves  and  our  posterity,  do  ordain  and 
establish  this  constitution  for  the  United  States  of  America. 

ARTICLE  I. 

The  Legislative  Power. 

SKCTION   1. 

1.  All  legislative  powers  herein  granted,  shall  be  vested  in  a  Congress  of  the  United 
States,  which  shall  consist  of  a  Senate  and  House  of  Representatives. 

SKCTION  2. 

1.  The  House  of  Representatives  shall  be  composed  of  members  chosen  every  second 
year  by  the  people  of  the  several  stales ;  and  the  electors  in  each  state  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the  state  Legislature. 

2.  No  person  shall  be  a  representative  who  shall  not  have  attained  to  the  age  of  twenty- 
five  years,  and  been  seven  years  a  citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  of  that  slate  in  which  he  shall  be  chosen. 

3.  Representatives  and  direct  taxes  shall  be  apportioned  among  the  several  states  which 
may  be  include<l  within  this  Union,  according  to  their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number  of  free  persons,  including  those  bound  to  ser- 
vice for  a  term  of  years,  and  excluding  Indians  not  taxed,  three-fifths  of  all  other  [lersons. 
The  actual  enumeration  shall  be  made  within  three  years  after  the  first  meeting  of  the 
Congress  of  the  United  States,  and  within  every  sui)sequent  term  of  ten  years,  in  such  man- 
ner as  they  shall  by  law  direct.  The  number  of  representatives  shall  not  exceed  one  for 
every  thirty  thousand,  but  each  state  shall  have  at  least  one  representative  ;  and  until  such 
enumeration  shall  be  made,  the  state  of  New-Hampshirt*  shall  be  entitled  to  choose  three ; 
MasSHchusetts  eight;  Rhode  Island  and  Providence  Plantations  one;  Connecticut  five; 
New  York  six  ;  New  Jersey  four;  Pennsylvania  eight;  Delaware  one;  Maryland  six  ;  Vir- 
ginia ten ;  North  Carolina  five  ;  South  Carolina  five  ;  and  Qeorgia  three. 

4.  When  vacancies  happen  in  the  representation  from  any  state,  the  executive  authoritjr 
thcn>of  shall  issue  writs  ot  election  to  fill  such  vacancies. 

5.  The  House  of  Representatives  shall  choose  their  speaker  and  other  offlcers,  and  shall 
have  the  sole  power  of  impeachment. 

StOTlOV  S. 

1.  The  Senate  of  the  United  States  shall  be  compoeed  of  two  ■enators  from  each  state, 
chosen  by  the  legislature  thrreof,  for  six  yean ;  and  each  senator  shall  have  one  vole. 

2.  Immediat^'ly  after  they  shall  be  assembled  in  oooMquence  of  the  first  election,  they 
shall  be  divided,  as  equally  as  may  be,  into  three  claaeet.  The  seats  of  the  senators  of  the 
first  class  shall  be  vacated  at  the  expiration  of  the  second  year,  of  the  second  cla«a  at  the 
expiration  of  the  fourth  year,  and  of  the  third  class  at  the  expiration  of  the  sixth  y<'ar,  so 
th^t  one-third  may  be  chosen  every  second  year ;  and  if  vacancies  happen  by  resignation 
or  otherwise,  during  the  recess  of  the  legislature  of  anf  state,  the  fxecntive  thereof  may 
make  temporary  appointments  until  the  next  meeting  of  the  legislature,  which  shall  then 
fill  such  vacancies. 

3.  No  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age  of  thirty  yean, 
and  been  nine  yean  a  citizen  of  the  United  States,  and  who  shall  not,  when  elected,  be  an 
inhabitant  of  that  state  for  wnich  be  shall  be 
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4.  The  vice-presiilent  of  the  United  States  shall  be  president  of  the  Senate,  but  shall 
have  no  vole,  unless  they  be  equally  divided. 

5.  The  Senate  shall  choose  their  other  otticers,  and  also  a  president  joro  tempore^  in  the 
absence  of  the  vice-president,  or  when  he  shall  exercise  the  office  of  president  of  the  United 
States. 

6.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for 
that  purpose,  they  shall  be  on  oath  or  affirmation.  When  tlie  president  of  the  United  States 
is  tried,  the  chief  justice  shall  preside;  and  no  person  shall  be  convicted  without  the  con- 
currence of  two-thirds  of  the  members  present. 

7.  Judgment  in  cases  ot  impeachment  shall  not  extend  further  than  to  removal  from 
office,  and  disqualirication  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit,  under  the 
United  States  ;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment  and  punishment,  according  to  law. 

SECTION  4. 

1.  The  times,  places,  and  manner  of  holding  elections  for  senators  and  representatives 
shall  be  prescribed  in  each  state  by  the  legislature  thereof;  but  the  Congress  may,  at  any 
time,  by  law,  make  or  alter  such  regulations,  except  as  to  the  places  of  choosing  senators. 

2.  The  Congress  shall  assemble  at  least  once  in  every  y^ar,  and  such  meeting  shall  be 
on  the  first  Monday  in  December,  unless  they  shall  by  law  appoint  a  diflerent  day. 

SECTION  5. 

1.  Each  house  shall  be  jjidge  of  the  elections,  returns  and  qualifications  of  its  own  mem- 
bers ;  and  a  majority  of  each  shall  constitute  a  quorum  to  do  business  ;  but  a  smaller  num- 
ber may  adjourn  from  day  to  day,  and  maybe  authorized  to  compel  the  attendance  of 
absent  members,  in  such  manner  and  under  such  penalties  as  each  house  may  provide. 

2.  Each  house  may  determine  the  rules  of  its  proceedings,  punish  its  members  for  dis- 
orderly behaviour,  and  with  the  concurrence  of  two-thirds,  expel  a  member. 

3.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to  time  publish  the 
same,  excepting  such  parts  as  may  in  their  judgment  require  secrecy;  and  the  yeas  and 
nays  of  the  members  of  either  house  on  any  question,  shall,  at  the  desire  of  one-fifth  of  those 
present,  be  entered  on  the  journal. 

4.  Neither  house,  during  the  session  of  Congress,  shall,  without  the  consent  of  the  other, 
adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which  the  two  houses 
shall  be  sitting. 

SECTION  6. 

1.  The  senators  and  representatives  shall  receive  a  compensation  for  their  services,  to  be 
ascertained  by  law,  and  paid  out  of  the  treasury  of  the  United  States.  They  shall,  in  all 
cases,  except  treason,  felony  and  breach  of  the  peace,  be  privileged  from  arrest  during  their 
attendance  at  the  session  of  their  respective  houses,  and  in  going  to  or  returning  from  the 
same  ;  and  for  any  speech  or  debate  in  either  house,  they  shall  not  be  questioned  in  any 
Giber  place. 

2.  No  senator  or  representative  shall,  during  the  time  for  which  he  was  elected,  be 
appointed  to  any  civil  office  under  the  authority  of  the  United  Slates,  which  shall  have  been 
created,  or  the  emoluments  whereof  shall  have  been  increased  during  such  time;  and  no 
person  holding  any  office  under  the  United  States  shall  be  a  member  of  either  house  during 
his  continuance  in  office. 

SECTION   7. 

1.  All  bills  for  raisin?:  revenue  shall  originate  in  the  House  of  Representatives ;  but  the 
Senate  may  propose  or  concur  with  amendments  as  on  other  bills. 

2.  Every  bill  which  shall  have  passed  the  House  of  Representatives  and  the  Senate,  shall, 
before  it  become  a  law,  be  presented  to  the  president  of  the  United  States  ;rt' he  approve,  he 
shall  sign  it;  but  if  not,  he  shall  return  it,  with  his  objections,  to  that*liouse  in  which  it 
shall  have  originated,  who  shall  enter  the  ohjociions  at  large  on  their  journal,  and  proceed 
to  reconsider  it.  If,  alter  such  reconsideration,  two-thirds  of  that  house  shall  agree  to  pass 
the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  house,  by  which  it  shall 
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likewise  be  reconsidered,  and  if  approved  by  two-tbirdsof  that  house,  it  shall  become  a  law. 
But  in  all  cases,  the  vutes  of  both  houses  shall  be  determiDod  by  yeas  and  nays,  and  the 
names  of  the  ])ersons  voting  for  and  against  the  bill  shall  be  rntered  on  the  journal  of  each 
house  respectively.  If  any  bill  shall  not  be  returned  by  the  president  within  ten  days 
(Sundays  excepted)  after  it  shall  have  been  prese  ited  to  liiui,  the  same  shall  be  a  law  ia 
like  manner  as  if  he  had  signed  it,  unless  the  Congress  by  their  adjournment  prevent  iis 
return,  in  which  case  it  shall  not  be  a  law. 

3,  Every  order,  resolution  or  vote,  to  which  the  concurrence  of  the  Senate  and  House  of 
Repn'sentatives  may  be  necessary  (except  on  a  question  of  aij  'urnment),  stiall  be  presented 
to  the  president  of  'he  United  States;  and  before  the  stme  shall  uke  effect, shall  be 
approved  by  him,  or  being  disapproved  by  him,  shall  be  re  passe  i  by  two-thirds  of  the  Senate 
and  llou^e  of  Representatives,  accorditg  to  the  rules  aud  limitaiioas  prescribed  in  the  case 
of  a  bill. 

SKCTION    8. 

The  Congress  shall  have  power, — 

1.  To  lay  and  collect  taxes,  duties,  imposts  and  exci^s  ;  to  pay  the  debts  and  provide 
for  the  common  defence  and  genoral  welfare  of  the  Uni'cd  States  ;  but  all  duties,  ioipoets 
and  excises  shall  be  uniform  throughout  the  United  Sttttes  : 

2.  To  borrow  money  on  the  credit  of  the  United  iSiates  : 

3.  To  regulate  commerce  with  foreign  nations,  and  among  the  several  states,  and  with 
the  Indian  tribes : 

4.  To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws  oa  the  subject  of 
bankruptcies  throughout  the  United  States  : 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and  fix  the  standard 
of  weights  and  measures : 

6  To  provide  for  the  punishment  of  counterfeiting  the  securities  and  current  coin  of  the 
United  States: 

7.  To  establish  post-offices  and  post-roads : 

8.  To  promote  the  progress  of  science  and  useful  arts,  bv  securing,  for  limited  times 
to  authors  and  inventors,  the  exclusive  right  to  their  respective  writings  and  discoveries: 

9.  To  constitute  tribunals  inferior  to  the  supreme  court :  To  define  and  punish  piracies 
and  fclunies  committed  on  the  hi^rh  seas,  and  offences  ag.iinst  the  law  of  nations  : 

10.  To  declare  war,  gra  U  letters  of  marque  and  reprisal,  and  make  rules  concerning 
captures  on  land  and  water  : 

11.  To  raise  and  supiK)rt  armies  ;  but  no  appropriation  of  money  to  that  use  shall  be  for 
a  longer  term  than  two  years  : 

12.  To  provide  and  maintiiio  a  navy  : 

13.  To  make  rules  for  the  governmeal  and  rogulaiion  of  the  land  and  nnval  forces: 

14.  To  provide  fur  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections,  and  rc|>el  invasions  : 

15.  To  provide  for  organizing,  arming  and  disciplining  the  militia,  and  for  governing 
fuch  part  of  them  as  may  be  employed  in  the  service  of  the  United  States,  reserving  to  the 
states  respectively,  the  appointment  of  the  oflici^r^,  and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  Cuitgress: 

16.  To  exercise  exclusive  legislation  in  all  cases  wbatsocrer,  orer  such  district  (not 
excc'rding  ten  miles  square)  as  may,  by  cession  of  particular  states,  and  the  acceptance  of 
Congress,  become  the  seat  of  government  of  the  United  Stales,  and  to  exercise  like  authority, 
over  all  pUces  purchased  by  the  consent  of  the  legislature  of  the  slate  in  which  the  s:(me 
shall  be,  for  the  erect  ion  of  foris,  mafasiaes,  arsenals,  dock-yards  and  other  useful  buildin^i : 
and, 

17.  To  make  u\\  laws  which  sliall  be  necessary  and  proper  for  carrying  into  axeetiilon 
the  foregoing  powers,  and  all  other  |»owers  vested  by  this  oonstitutloa  in  the  governmonl 
of  the  United  States,  or  in  any  department  or  ottlcer  thereof. 

SBcrtox  9. 
1.  The  migration  or  tmporution  of  such  i)ersoBS  as  any  of  tbs  states  now  existing  «ball 
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think  proper  to  admit,  shall  not  be  prohibited  bj  the  Congress  prior  to  the  year  one  thou- 
sand eight  hundred  and  eight,  but  a  tax  or  duty  may  be  imposed  on  such  importation,  not 
exceeding  ten  dollars  for  each  person. 

2.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless  when,  in 
cases  i»f  rebellion  rr  invasion,  the  public  safety  may  require  it. 

3.  No  bill  of  attainder,  or  ex  post  facto  law,  shall  be  passed. 

4.  No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  proportion  to  the  census  or 
eniimeraiiou  herein  before  directed  to  be  taken. 

5.  Nu  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state.  No  preference  shall 
he  given  by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one  state  over  those  of 
another :  nor  shall  vessels  bound  to  or  from  one  state  be  obliged  to  enter,  clear  or  pay 
dutitrs  in  another. 

6.  No  money  shall  be  drawn  from  the  treasury,  but  in  consequence  of  appropriations 
made  by  law  :  and  a  regular  statement  and  account  of  the  receipts  and  expenditures  of  all 
public  money  shall  be  published  from  time  to  time. 

7  No  title  of  nobihiy  shall  be  granted  by  the  United  States,  and  no  person  holding  any 
oflRce  of  profit  or  trust  under  them  shall,  without  the  consent  of  the  Congress,  accept  of 
any  present,  emolument,  ottice,  or  tiile  of  any  kind  whatever,  from  any  king,  prince  or  for- 
eign state. 

SECTION  10. 

1.  No  state  shall  enter  into  any  treaty,  alliance  or  confederation  ;  grant  letters  of  marque 
aad  reprisal ;  coin  money  ;  emit  bills  of  credit  ;  make  any  thing  but  gold  and  silver  coin 
a  tender  in  payment  of  debts  ;  pass  any  bill  of  attainder,  ex yost  facto  law,  or  law  impair- 
ing the  obligation  of  contracts  ;  or  grant  any  title  of  nobility. 

2.  No  sia'e  shall,  without  the  consent  of  the  Congress,  lay  any  imposts  or  duties  on 
imj)orts  or  exports,  except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws  ;  and  the  net  produce  of  all  duties  and  im^iosts  laid  by  any  state  ou  imports  or  exports 
shall  be  for  the  use  of  the  treasury  of  the  Uuited  States,  and  all  such  laws  shall  be  subject 
to  the  revision  and  control  of  the  Congress.  No  state  shall,  without  the  consent  of  Con- 
gre?v'ay  ^QJ  <^"t,y  of  tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power,  or  engage  in  war,  un- 
less actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of  delay. 

ARTICLE  II. 

The  Executive  Power. 

SECTION    1. 

1.  The  executive  power  shall  be  vested  in  a  president  of  the  United  States  of  America. 
He  shall  hold  his  office  during  the  term  of  four  years,  and,  together  with  the  vice-president, 
chosen  for  tho  same  term,  be  elected  as  follows  : 

2.  Each  state  shall  appoint,  in  such  manner  as  thelegislature  thereof  may  direct,  a  num- 
berof  elector  J,  equal  to  the  whole  number  of  senators  and  representatives  to  which  the  state 
may  be  entitled  in  the  Congress  ;  but  no  senator  or  representatives,  or  person  holding  an 
office  of  trust  or  prolit  under  the  United  States,  shall  be  appointed  an  t  lector. 

[3.  The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  two  per- 
sons, of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same  state  with  llu'mselves. 
And  they  shall  make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of  votes  for  each  ; 
which  list  they  shall  sign  and  certify,  and  transmit,  sealed,  to  the  seat  of  the  governtnent 
of  the  United  States,  directed  to  the  president  of  the  Senate.  The  president  of  the  Senate 
shall,  in  the  pre.sence  of  the  S.-n.iie  and  House  of  Represeuta'ives,  open  all  the  certificates, 
and  the  votes  shall  then  be  counted.  The  person  having  thii  greatest  number  of  votes  shall 
be  the  president,  if  such  number  be  a  majority  of  the  whole  number  of  electois  a|)pointed  ; 
j;nd  if  there  be  more  than  one  vvno  have  sucli  m  ijority,  and  have  an  equal  numbjr  of  votes, 
then  the  House  of  ll^'presentatives  shall  immediately  choose,  by  ballot,  one  of  them  for 
presidari;  and  if  no  person  liave  a  majority,  then  from  th'?  five  hijjh'^^t  on  the  list,  the  said 
House  shiill,  m  like  manner,  choose  the  presidout.  iJut  iu  choosiiif^   the  president,  the  voles 
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shall  be  taken  by  states,  the  representation  frona  each  state  having  one  vote  :  a  quorum 
for  this  purpose  shall  consist  of  a  member  or  members  from  two-thirds  of  the  States,  and  a 
majority  of  all  the  states  shall  be  necessary  to  a  choice.  In  every  case,  after  the  choice  of 
the  president,  the  person  hAviag  the  greatest  number  of  votes  of  the  electors  shall  be  the 
vice-president.  But  if  there  should  remain  two  or  more  who  have  equal  votes,  the  Senate 
shall  choose  from  them,  by  ballot,  the  vice-president.] 

(The  prece<ling  «ut>-seotion  3  was  amended  in  18  H  by  Article  12  of  tlie  Amendmenta.) 

4.  The  Congress  mav  determine  the  time  of  choosing  the  electors,  and  the  day  on  which 
they  shall  give  their  votes  ;  which  day  shall  be  the  same  throughout  the  United  States. 

5.  No  person,  except  a  nHtural-born  citizen,  or  a  citizen  of  the  United  States  at  the  time 
or  the  adoption  of  this  constitution,  shall  be  eligible  to  the  office  of  President;  neither  shall 
any  person  be  eligible  to  that  office,  who  shall  not  hav<»  attained  to  the  age  of  thirty-five 
years,  and  been  fourteen  years  a  resident  within  the  United  States. 

6.  In  case  of  the  removal  o*"  the  President  from  office,  or  of  his  death,  resignation  or 
inability  to  discharge  the  powers  and  duties  of  the  said  office,  the  same  shall  devolve  on 
the  vice-president,  and  the  Congress  may,  by  law,  provide  for  the  case  of  removal,  death, 
resignation  or  inability,  both  of  the  President  and  Vice-President,  declaring  what  officer 
shall  then  act  as  President,  and  such  officer  shall  act  accordingly,  until  the  disability  be 
removed,  or  a  President  shall  be  elected. 

7.  The  President  shall,  at  stated  times,  receive  for  his  services  a  compensation  which 
shall  neither  be  increased  nor  diminished  during  the  period  for  which  he  shall  have  been 
elected,  and  he  shall  not  receive  within  that  period  any  other  emolument  fVom  the  United 
States,  or  any  of  them. 

8.  Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  following  oath  or 
affirmation  : 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of  President  of 
the  United  States,  and  will,  to  the  best  of  my  ability,  preserve,  protect  and  defend  the  Con- 
stitution of  the  United  States." 

SECTION  2. 

1.  The  President  shall  be  commander-in-chief  of  the  army  and  naTj  of  the  United 
States,  and  of  the  militia  of  the  sereral  states,  when  called  into  the  actual  service  of  the 
United  States;  he  may  require  the  opinion,  in  writing,  of  the  principal  officer  in  each  of 
the  executive  departments,  upon  any  subject  relating  to  the  duties  of  their  respective 
offices  ;  and  he  shall  have  power  to  grant  reprieves  and  pardons  foroflfences  against  the 
United  States,  except  in  cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to  make 
treaties,  provided  two-thirds  of  the  senators  present  concur  :  and  he  shall  nominate,  and 
by  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint  ambassadors,  other 
public  ministers  and  consuls,  judges  of  the  supreme  court,  and  all  other  officers  of  the 
United  States,  whose  appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law.  But  the  Congress  may,  by  law,  rest  the  appointment  of  such  infe- 
rior officers  as  they  think  proper,  in  the  president  alone,  in  the  courts  of  law,  or  in  the 
beads  of  the  departments. 

3.  The  President  shall  hare  power  to  fill  up  all  vacancies  that  may  happen  during  the 
recess  of  the  Senate,  by  granting  commissions  which  shall  expire  at  the  end  of  their  next 
session. 

raonoa  8. 

1.  He  shall  from  time  to  time  gire  the  Congrats  information  of  the  state  of  the  Union, 
and  recommend  to  their  consideration  such  measures  as  be  shall  judge  necessary  and  expe* 
dient ;  he  may,  on  extraordinary  occasions,  convene  both  houses,  or  either  of  them,  and  in 
ease  of  disagreement  between  them,  with  respect  to  the  time  of  a4joumment,  be  may  ad- 
journ them  to  such  time  as  he  shall  think  proper  ;  he  shall  receire  ambMsadors  and  other 
public  ministers  ;  he  shall  take  care  that  the  laws  be  fkithfuUj  tiecutad  ;  and  tbaU  com- 
mission all  the  officers  of  the  United  SUtea. 


396  CONSTITUTION  OF  THE  UNITED  STATES. 

SECTION  4. 

1.  The  President,  Vice-President  and  all  civil  officers  of  the  United  States,  shall  be 
removed  from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery  or  other  high 
crimes  and  misdemeauon!. 

ARTICLE  III. 

Judicial  Power. 

SECTION   1. 

1.  The  judicial  power  of  the  United  States  shall  be  vested  in  one  supreme  court,  and 
in  such  inferior  courts  as  the  Congress  may,  from  time  to  time,  ordain  and  establish.  The 
judges,  both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices  during  good 
behaviour ;  and  shall,  at  stated  times,  receive  for  their  services  a  compensation  which  shall 
not  be  diminished  during  their  continuance  in  office. 

SECTION  2. 

1.  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity,  arising  under  this 
constitution,  the  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority ;  to  all  cases  aflFecting  ambassadors,  other  public  ministers  and 
consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiclion ;  to  controvei-sies  to  which 
the  United  States  shall  be  a  party  ;  to  controversies  between  two  or  more  states,  between 
a  state  and  citi7>ens  of  another  state,  between  citizens  of  different  states,  between  citizens 
of  the  same  state  claiming  lands  under  grants  of  different  states,  and  between  a  state, 
or  the  citizens  thereof,  and  foreign  states,  citizens  or  subjects. 

2.  In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  party,  the  supreme  court  shall  have  original  jurisdiction.  In  all 
the  other  cases  before  mentioned,  the  supreme  court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions  and  under  such  regulations  as  the  Congress 
shall  make. 

3.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury,  and  such 
trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been  committed ;  but 
when  not  committed  within  any  state,  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may  by  law  have  directed. 

8BCTI0N  3. 

1.  Treason  against  the  United  States  shall  consist  only  in  levying  war  against  them, 
or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort.  No  person  shall  be  con- 
victed of  treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court. 

2.  The  Congress  shall  have  power  to  declare  the  punishment  of  treason ;  but  no  attainder 
of  treason  shall  work  corruption  of  blood,  or  forfeiture,  except  during  the  life  of  the 
person  attainted. 

ARTICLE  IV. 

SECTION   1. 

1.  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  state.  And  the  Congress  may,  by  general  laws,  pre- 
scribe the  manner  in  which  such  acts,  records  and  proceedings  shall  be  proved,  and  the 
effect  thereof. 

SECTION   2. 

1.  The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states. 

2.  A  person  charged  in  any  state  with  treason,  felony  or  other  crime,  who  shall  flee 
from  justice,  and  be  found  in  another  state,  shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdic- 
tion of  the  crime. 
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3,  No  person  held  to  service  or  labour  in  one  state  under  the  laws  thereof,  escaping^ 
into  another,  sliall,  in  consequence  of  any  law  or  regulation  therein,  be  discharged  from 
such  service  or  labour;  but  shall  be  delivered  up  on  claim  of  the  party  to  whom  such 
service  or  labour  may  be  due. 

SKCTIOH  3. 

1.  Xew  states  may  be  admitted  by  the  Congress  into  this  Union;  but  no  new  state 
shall  be  formed  or  erected  within  the  jurisdiction  of  any  other  state,  nor  any  state  be 
formed  by  the  junction  of  two  or  more  states,  or  parts  of  states,  without  the  consent  of 
the  legislatures  of  the  states  concerned,  as  well  as  of  the  Congress. 

2.  The  Congress  shall  have  power  to  dispose  of,  and  make  all  needful  niles  and  regula- 
tioDiJ  resjiecting  the  territory  or  other  property  belonging  to  the  United  States  ;  and 
nothing  in  this  constitution  shall  be  so  construed  as  to  prejudice  any  claims  of  the  United 
States,  or  of  any  particular  state. 

SBCTION  4. 
1.  The  United  States  shall  guaranty  to  every  state  in  this  Union  a  republican  form  of 
government,  and  shall  protect  each  of  them   against  invasion ;  and,  on  application   of 
the  legislature,  or  of  the  executive  (when  the  legislature  cannot  be  convened)  against 
domestic  violence. 

ARTICLE  V. 
1.  The  Congress,  whenever  two-thirds  of  both  houses  shall  deem  it  necessary,  shall 
propose  amendments  to  this  constitution  ;  or,  on  the  application  of  the  Legislatures  of 
two-thirds  of  the  several  states,  shall  call  a  convention  for  proposing  amendments, 
which,  in  either  case,  shall  be  valid  to  all  inteuts  and  purposes,  as  part  of  this  constitu- 
tion, when  ratified  by  the  legislatures  of  three-fourths  of  the  several  states,  or  by  con- 
ventions in  three-fourths  thereof,  as  the  one  or  the  other  mode  of  ratification  may  be 
proposed  by  the  Congress  ;  provided,  that  no  amendment  which  may  be  made  prior  to  the 
year  one  thousand  eight  hundred  and  eight,  shall  in  any  manner  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first  article:  and  that  no  state,  without  its  consent, 
•hall  be  deprived  of  its  equal  suffrage  in  the  Senate. 

ARTICLE  VL 

1.  AH  debts  contracted  and  engagements  entered  into,  before  the  adoption  of  this 
constitution,  shall  be  as  valid  against  the  United  States  under  this  Constitution,  as  under 
the  Confederation. 

2.  This  Constitution,  and  the  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof;  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every  st«te 
•hall  be  bound  thereby  ;  any  thing  in  the  Constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding. 

3.  The  Senators  and  Rei>rcsentaiives  before  mentioned,  and  the  members  of  the  several 
State  Legislatures,  and  all  Executive  and  Judicial  officers,  both  of  the  United  States  and  of 
the  several  States,  shall  be  bound  by  oath  or  affirmation  to  support  this  Constitution :  but 
no  religious  test  shall  ever  be  required  as  a  qualification  to  any  ofSoe  or  public  trust  under 
the  United  Stales. 

ARTICLE  Vn. 
1.  The  Ratification  of  the  conventions  of  nine  States  shall  be  snfHcient  for  the  establish- 
ment of  this  Constitution  between  the  States  so  ratifying  the  same. 

Done  in  Convention,  by  the  unanimous  consent  of  the  States  piTscnt,  t)i<       ^. d;.  .  nth 
day  of  September,  in  the  year  of  our  Lord  one  thousand  seven  hu  il.    I  a    1  -  ^' '^y- 
seven,  and  of  the  Independence  of  the  United  States  of  America,  the  tweltth. 
In  witness  whereof,  we  have  hereunto  anbtcribed  oar  names. 
(Signed  by) 

OBORQB  WASHINGTON, 
Piwidtnt  and  Depaty  fh)m  Virginia,  and  by  39  DelegntM. 
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AMENDMENTS 

PuoposED  by  Congress,  and  ratified  by  three-fourths  of  the  States 

pursuant  to  the  Fifth  Article  of  the  Constitution. 

ARTICLE  I. 

Goo(^8S  shall  make  no  law  respecting  an  establishment  of  religion,  or  prolnbiting  the 

free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of  the  i)ress  ;  or  tlie  right  of 

the  people  peaceably  to  assemble,  and  to  petition  the  government  for  a  redress  of  griey- 

aaces. 

ARTICLE  11. 

A  well-regulated  militia  being  necessary  to  the  security  of  a  free  state,  the  right  of  the 
people  10  keep  and  bear  arms  shall  not  be  infringed. 

ARTICLE  IIL 
No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  without  the  consent  of  the 
owner  ;  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law. 

ARTICLE  IV. 
The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not  be  violated ;  and  no  warrants  shall  issue,  but 
upon  probable  cause,  supported  by  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE  V. 
No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on 
a  presentment  or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia,  when  in  actual  service,  in  time  of  war  or  public  danger  ;  nor  shall 
any  person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb  ;  nor 
shall  be  compelled,  in  any  criminal  case,  to  be  a  witness  against  himself,  nor  be  deprived 
of  life,  liberty  or  property,  without  due  process  of  law  ;  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation. 

ARTICLE  VI. 
In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and  public 
trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously  ascertained  by  law,  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation  ;  to  be  confronted  with  the  witnesses  against  him  ; 
to  have  compulsory  process  for  obtaining  witnesses  in  his  favour ;  and  to  have  the  assistance 
of  counsel  for  his  defence. 

ARTICLE  VIL 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved  ;  and  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States,  than  according  to  the  rules  of  the  common 
law. 

ARTICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel  and  unusual 
punishments  inflicted. 

ARTICLE  IX. 
The  enumeration,  in  the  Constitution,  of  certain  rights,  shall  not  be  construed  to  deny 
or  disparage  others  retained  by  the  people. 

ARTICLE  X. 
The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited  by  it 
to  the  States,  are  reserved  to  the  States  respectively,  or  to  the  people. 
(The  10  preceding  Amendments  were  ratified  in  1791.) 
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ARTICLE  XL 

The  judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted  against  one  of  the  United  Stales  bj  citizens  of 
another  State,  or  by  citizens  or  subjects  of  any  foreif^n  stale. 

(The  llth  Amendment  was  ratified  in  1796.) 

ARTICLE  XII. 

1.  The  electors  shall  meet  in  their  ro3|>ectire  States,  and  rote  by  ballot  for  President  and 
Vice-President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the  same  State  with 
tliemselves;  they  shall  name  in  their  balluta  the  person  voted  for  as  Preside  if,  and  in  dis- 
tinct ballots  the  person  voted  for  as  Vice-President;  and  they  shall  make  distinct  lists  of 
all  i>erions  voted  for«s  President,  and  of  all  persons  voted  for  as  Vice-President,  and  of  the 
number  of  votes  for  each,  which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the 
seal  of  the  government  of  the  United  Slates,  directed  to  the  President  of  the  Senate ; — the 
Presid'-nt  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Represenirttiven, 
open  all  the  ceriiticates,  and  the  votes  shall  tlvn  be  couuted  : — the  person  having  the  greatest 
numb  r  of  voles  for  President,  shall  be  the  President,  if  such  number  b*;  a  majority  »»f  the 
whole  number  of  electors  appointed  ;  and  if  no  person  have  such  majority,  then  from  the 
persons  having  the  hijrhesl  numbers,  not  exceeding  three,  on  the  list  of  those  voted  for  as 
President,  the  House  of  Representatives  shall  choose  immediately,  by  ballot,  the  President. 
But,  in  choosing  the  President,  the  votes  shall  be  taken  by  Slates,  the  representation  from 
each  Stale  having  one  vote  ;  a  quorum  for  this  purpose  shall  consist  of  a  member  or  mem- 
bers from  two-thirds  of  the  States,  and  a  ra-ijority  of  all  the  States  shall  be  necessary  to  a 
choice.  And  if  the  House  of  Representatives  shall  not  choose  a  President  whenever  the 
right  of  choice  shall  devolve  n{>on  them,  before  the  fourth  day  of  March  next  following,  then 
the  Vice-President  shall  act  as  President,  as  in  the  case  of  the  death  or  other  constitutional 
disability  of  the  President. 

2.  The  |)erson  having  the  greatest  number  of  votes  as  Vice-President  shall  be  the  Vice- 
President,  if  such  number  be  a  majority  of  the  whole  number  of  electors  appointed  ;  and  if 
no  person  have  a  majority,  tlien,  from  the  two  highest  numbers  on  the  list,  the  Senate  shall 
chooae  the  Vice-President :  a  quorum  for  the  purpose  shall  consist  of  two-thirds  of  the 
whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall  be  necessary  to  a 
choice. 

3.  But  no  person  constitutionally  ineligible  to  the  office  of  President  shall  be  eligible  to 
thill  of  Vice-President  of  the  United  States. 

(The  I2tb  Amendemcnt  wa4  ratified  in  1801.) 

ARTICLE  XIII. 

SBCTIOM    1. 

Neither  slavery  nor  involuntary  servitude,  exoopt  as  a  punishment  for  crime  whereof 
the  party  shall  have  been  duly  coovicto<t,  ihallexi^t  within  the  United  States,  or  any  place 
iubjecl  lo  their  jurisdiction 

llKC'ilO.V   2. 

Congress  shall  have  p  )\v(<r  lo  enforce  this  article  by  appmpriate  legislHtion. 
(11i«  18lh  Amvntimcnt  was  ratified  in  1866.) 

ARTICLE  XIV. 

SKCTiON    1. 

All  persons  horn  or  naturalised  in  the  United  States,  and  subject  to  the  Jurisdiciont 
thereof,  are  citizens  of  the  United  Slates  and  of  the  Stale  wherein  they  reside.  No  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  Stales;  nor  shnll  any  Slate  deprive  any  pt'rson  of  life,  liberty,  or  pnn>erty, 
without  due  process  A  law ;  nor  deny  to  any  pcrsoo  wiihta  its  jurisdiction  the  equal  pro> 
tection  ot  the  laws. 
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SECTION   2. 

S:,ux.d.  But  when  .heriglu  .0  vme  at  ""  '  ,^  ^f^^^  oo,  g.-ess,  the  Executive  andf 
„d  Vice.Pr..id.n.  'f -«  l""';^^  ^^^^ T,  e  CsL"  re  ..rereo/,  is  deoied  .o  any  of 
Judicial  olRwr.  of  a  S'ate,  or  the  members  oi  me      8  ^j.  ^^^ 

,he  male  ioi.abiun..  of  sucU  S-«.  ^emg  tw  n  y-„- .^^^^^^  _;^^,,.^^  ^^  ^^^^^  ^,„^_ 

Dnited  SU.e^or  in  any  way  abr.'lged  ^^-P',,  "/.P^J  ,/p,,„,,„„io„  which  the  number  of 
:^rrei=rr;:.rr:br:mh.  of  ma.  oiU..  t.eot,-oue  y^rs  of 
age  in  such  Sute.  jbotion  3. 

I..11  he  a  Senator  or  Represeutalive  in  Congress,  or  elector  of  President  and 
No  perWD  »l'»'\'«,\®^"Xe  ,ivil  ormUilary,  under  the  United  Slates,  or  under  any 
Vice-President,  or  hold  »°  f  ^'' '=^''™  ^  1'  member  of  Congress  or  as  an  officer  of 
sute.  .ho,  havmg  prev.onsly  ^^e"  »»  oa^n  Legislature,  or  as  an  Executive  or  Judicial 
.he  Uni...,.  States,  or  as  a  ■»«-""  °f»;j^^^,^,;;"  ^^e  Un  ted  States,  shall  have  engaged 
officer  ,.f  any  S.«e,  to  snppo.t   he  C"-  tUn uon  o      ^^  ^,^  ^^  ^^^^^^^  ^^  ^__^  ^^^^.^^  ^^^,.^,_ 

ir^BrcZ:™';"  rron^thlUs  o^f  each  .,onse,  remove  such  d.sahi.it,. 

SECTION   4, 

o^K        r^-.    nf  fh*.  nnblic  debtof  the  United  States,  authorised  by  law,  including  debts 
•  :f  I'v Int  of tensfons  an^  for  services  in  suppressing  insurrection  or 

ZZZ'T^uZ  ^-  ^^«  ^-  -  emancipation  of  any  slave  ;  but  all  such  debts,  obl.ga- 
tions,  and  claims,  shall  be  held  illegal  and  void. 

SECTION    5. 

The  Congress  shall  have  power  to  enforce,  bv  appropriate  legislation,  the  provisions  of 
this  Article. 

(TJie  11th  Amendment  was  ratified  in  1868,) 

ARTICLE  XV. 

SECTION    1. 

The  right  of  citizen,  of  the  United  States  to  vote  shall  not  be  denied  or  abridged  l^y 
the  United  Sutes  or  by  any  State,  on  account  of  race,  color,  or  prevons  cond.t.on  o. 

«"""'*'^-  s»X!T,ON  2. 

The  Congress  shall  have  power  to  enforce  this  Article  by  appropriate  legislation. 
(The  16fh  Amendment  waa  ratified  in  1870) 
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